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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROSE CALI * CIVIL ACTION
*
VERSUS * NO. 16-167
*
*

CRACKER BARREL OLD COUNTRY STORE, INC. SECTION "L" (3 )

ORDER & REASONS

Before the Court is Defendant’s Motion for Summary Judgment, R. Doc. 11. fPlainti
opposes the Motion, R. Doc. 12. Defendant timely replies, R. Doc. 19. Having reviewed the
Parties’ arguments and the applicable law, the Court now issues this OrderaandRke

l. BACKGROUND

Plaintiff Rose Cali brings this personal injury action alleging injuries stemming drom
slip-andfall in a Cracker Rrrel. According to Cali, she tripped and fell in Hammond, Louisiana,
on the property of Cracker Barrel Old CounBtpreNo. 352 on March 28, 2015. R. Doc.11at
2. Specifically, Cali alleges that she wealking up to the porch dhe Cracker Barrel when she
tripped and fell over the bottom section of a rocking chair that was in her pddocR11 at 2.

Cali asserts tit the rocking chair constituted an unreasonably dangerous condition, because it
was “sticking out” into the walking path. R. Docllat 2-3. Cali’s injuries include a broken hip,
physical and mental pain and suffering, a total hip replacement surgeryreament with
physical therapists. R. Doc:11at 3. Cracker Barrel filed an Answer, denyitsgnegligence and
assertingCali’'s comparative negligence. R. Doc. 4 aR1
. PRESENT MOTIONS
a. Defendant’s Motion for Summary Judgment (R. Doc. 11-3)
Defendantargues that its Motion should be granted because Plaintiff cannot establish the

essential elements of her case and there are no issues of material fact. R.-Bait 1.1
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According to Defendant, to prevail on her claim under La. R.S. 9:2800.6, Plaintgt m
demonstrate (1) that the chair “presented an unreasonable and reasonabdaliteasek of
harm,” (2) that Defendant “created or had actual or constructive notice of the@oidind (3)

that Defendant “failed to exercise reasonable care.” R. Db8.at 3 (citingWhite v. WalMart
Stores, InG.97-0393 (La. 9/9/97); 699 S@d 1081, 1084). Defendant argues that because the
chair was open and obvious, it did not present an unreasonable risk of harm. R.-Bat.3.1
(citing Watts v. Scottsdalens, (La. App. 2 Cir. 6/30/10) 43 SABd 266). Further, Defendant
contends that the Coutinot the jury—must determine which risks are unreasonable. R. Doc.
11-3 at 4. Finally, Defendant argues that while it had a duty to use reasonablescduéy did

not extend to ensurinthe safety of every restaurant patron, and thus Plaintiff cannot recover
under a theory of negligence. R. Doc. 11-3 at 5.

According to Defendant, Plaintiff frequently visited this restaurant, and had gase
rocking chairs on numerous occasions. R. Doc3 14t 5. Further, Defendant avers that
surveillance video demonstrates other patrons walked past the chair without inaidetite a
chairs were in plain sight, visible to anyone who entered the restaurant. R. D®at 14
Defendant contends that this evidence disproves Plaintiff's “completely unsupparted a
speculative allegations” that the rocking chair was placed in a hazardous locativoc.R 13
at 7. Thus, Defendant argues, Plaintiff has not provided any evidentkeacking chair was a
“hazardous condition” that “create[d] an unreasonable risk of harm tonoceistbas required to
recover under La. R. S. 9:2800.6. R. Doc. 11-3 at 11.

If the Court does find that thehair's location created a foreseeable riskhafm
Defendant argues in the alternative thay potential risk was not unreasonable. R. Do€3 At

13. Defendant avers that the rocking chairs provide social value and otilitg testaurant, both



as a place for patrons to sit and as a way tdadispoods for sale. R. Doc. Blat 13. Thus,
according to Defendants, the benefit of the chairs outweighsnthaé risk of harm, such that it
did not create an unreasonable risk of harm. R. Doc. 11-3 at 14.

Further, Defendant contends that Plaintifficat prove that Cracker Barrel had actual or
constructive notice of the allegedly hazardous condition, or failed to exercsemabée care. R.
Doc. 113 at 14. According to Defendart is not foreseeable thabmeonewould trip over a
chair that was ible to anyone who walked by it. R. Doc-3 At 15. Defendant contends that
its employees were trained to “look for hazards” and frequently inspected thegreash R.

Doc. 133 at 16. Thus, Defendant avel$, exercised reasonable cawhen placing ad
monitoring the rocking chairs.

Finally, Defendant argues that Plaintiff cannot prevail on a negligen@ astder La.

Civ. Code art. 231Pefendant avers that while they had a duty to exercise reasonable care, that
duty did not extend tensure thePlaintiff did not trip ove anopen and obvious chair leg. R.
Doc. 11-3 at 18.

b. Plaintiff's Response (R. Doc. 12)

Plaintiff argues that Defendant’'s Motion must be denied because thereerarmey
issues of material fact regarding whether the rocking adnaated an unreasonable risk of harm,
whether the chair wasn open and obviousondition and whether Defendant acted reasonably
to preventpossibleharm. R. Doc. 12 at 2. Plaintiff contends that she did not see the chair
because it was hidden behind a column, which demonstrates the condition was not open and
obvious. R. Doc. 12 at 2. Additionally, accordingRkaintiff's expert the location of the chair
violated “several applicable codes andhdtards,” makinghe chair unreasonably dangerous. R.

Doc. 12 at 2. Plaintiff avers that by placing the rocking chair “around a turn and imeigdiat



behind a column with no warning signg)efendantcreated a unreasonablesk of harm. R.

Doc. 12 at 8. According to Plaintiff, this question is “is a disputectis$unixed fact and law or
policy that is peculiarha question for the jury or trier of the facts.” R. Doc. 12 at 8 (ciRegd

v. WalMart Stores, InG.708 So.2d 362, 364 (La. 1998)). Thus, Plaintiff argues it is not an issue
that can be decided on summary judgment. R. Doc. 129aE8rther, Plaintiff cites numerous
cases where Louisiana courts have determined that obstacles which causeopegpleften

pose an unreasonable risk of harm in premises liability cases.” R. Doc. 12 at 9.

Next, Plaintiff argues that these rocking chairs did not have anyyubkcause there
was already a row of chairs located against the building, and thereforeskhaf harm they
created was unreasonable Doc. 12 at 10. According to Plaintiff, the utility of displaying one
additional rocking chat—placed precariously behind a column, with its legs sticking out into the
walkway—is vastly outweighed by the very high likelihood that someone walking by will trip on
that chair. R. Doc. 12 at 10.

Additionally, Plantiff argues that Cracker Barrel createdhad notice of the condition
that caused the harm, and there are questions of material fact whether Defaiednto
exercise reasonable care. R. Doc. 12 at3.3Plaintiff avers that because Defendant plabed
chair behind the column, it had notice of the hazardous condition. R. Doc. 12 at 14. Further,
Plaintiff argues that Defendant failed to exercise reasonable care because it didveo
requirements for placing the chairs, or requirements for chet¢&iegsure no chaihad been

moved to a dangerous location. R. Doc. 12 at 15.

! Plaintiff cites toBroussard v. State ex rel. Office of State Bld§21238, pp. 223 (La. 5/4/13), 113 So.

3d 175, 19192 (holding a shopping basket near a checkout counter created an unreasshatfléaim);Cole v.
Brookshire Grocery Co08-1093, pp. 45 (La. App. 3d Cir. 03/04/09), 5 So. 3d 1010, 1-a#3(holding a carton of
water on the floor of a grocery store wasipping hazard)Nelson v. Louisiana Stadium and Exposition Dogt

1764 (La. App. 4 Cir. 11/13/02), 832 S2d 1043 (holding metal box created unreasonable risk of harm because it
was placed in an area people were expected to walk).



Finally, Plaintiff contends there are genuine issues of material fact agether
Defendanhad a duty to protedts patrors fromthe risks presented by the rocking chairDRc.

12 at 16. Plaintiff argues that whether the chair was open and obvious is a ifagiirgl, and
Plaintiff's testimony alone creates a disputed material fact. R. Doc. 12 Bet&éuse there are
disputed material facts, Plaintiff contends that Defat@ Motion for Summary Judgment must
be denied. R. Doc. 12 at 17.

C. Defendant’s Reply (R. Doc. 18)

Defendants timely replies, and argues that Plaintiff relies on outdatedlavasén
particular, Defendant explains “the Louisiana Supreme Court hasiedatiiat summary
judgment can be granted . . . on the issue of whether a condition presents an unreasonable risk of
harm.”R. Doc. 18 at 2 (citing Bufkin v. Felipe's Louisiand_.LC, 140288 (La. 10/15/14), 171
So. 3d 851, 856 (“We note that our opiniam Broussard v. State ex rel. Office of State
Buildings, suprashould not be construed as precluding summary judgment when no legal duty
is owed because the condition encountered is obvious and apparent to all and not unreasonably
dangerous.”)).

Next, Deendant reiterates its argument that Plaintiff cannot demonsteatehair was
unreasonably dangerous, and any speculative testimony to that point is iestutiic defeat
summary judgment. Defendant contends that according to Plaintiff’'s own photogeajoleince,
the rocking chairs were clearly visible. R. Doc. 18 at 3. Defendant argues thateb&taintiff
frequentlyvisited this storeand had even sat in these chairs, she knew the chairs were on the
porch. R. Doc. 18 at-3. Additionally, Defendant contends the chairs were not unreasonably
dangerous because their utility, namely as a place to sit while waiting aag o \8howcase

merchandise, outweighs any small risk of harm they may have presented. R. Oct. 18 a



Finally, Defendant argues thiite testimony of Plaintiff and her paid consultant cannot
be used to defeat summary judgmebDefendant contends that the expert testimony is too
speculative to be used as evidence in this case, as the leapardb way of knowing whether
Plaintiff actualy saw the rocking chaias she approached the porch. Further, Deferalaa
that the expert's testimony demonstrates that Cracker Barrel exceeded tlantraiafety
requirementsFor example, the expert based his analysis on the required width okwayal
with people sitting in rocking chairs; yet at the time of the accident, there wasrsttimg in
the chairs. Thus, the aisle was only required to be 44 inches across, &4 Wwalkesacrossat
the time of the accident. R. Doc. 18 at 6. Likewl3efendant contends that Plaintiff’'s testimony
that she did not see the rocking chair is insufficient to defeat summary judgneEnisdet is
not Plaintiff, but a reasonably prudent person’s perspective that should be used to determine
whether the condition was open and obvious. R. Doc. 18 at 6.

1. LAW AND ANALYSIS
a. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to gatiemies,
and admissions on file, together with the affidavits, if any, show that theoegenuine issue as
to any material fact and that the moving party is entitled to a judgment as a mattet”of law
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (citing Fed. R. Civ. P. 56(c)). “Rule 56(c)
mandates the entry of summary judgment, afteqadte time for discovery and upon motion,
against a party who fails to make a showing sufficient to establish the exisfeaneslement
essential to that party's case, and on which the party will bear the burden of pra@bf’ dd trA
party moving for summary judgment bears the initial burden of demonstrating tisefdras

summary judgment and identifying those portions of the record, discovery, and aayitdfi



supporting the conclusion that there is no genuine issue of materidtifadt323. If the moving
party meets that burden, then the nonmoving party must use evidence cognizable wnéér Rul
to demonstrate the existence of a genuine issue of materidtifaait.324.

A genuine issue of material fact exists if a reasonable jury couldhratuerdict for the
nonmoving party. See Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1996).
“[U]nsubstantiated assertions,” “conclusory allegations,” and merebtrajae factual bases are
insufficient to defeat a motion for summary judgm&seeHopper v. Frank16 F.3d 92, 97 (5th
Cir. 1994);see also Andersprl77 U.S. at 24%0. In ruling on a summary judgment motion,
however, a court may not resolve credibility issues or weigh evid8eeelnt'| Shortstop, Inc. v.
Rally's Inc, 939 F.2d 12571263 (5th Cir. 1991). Furthermore, a court must assess the evidence,
review the facts, and draw any appropriate inferences based on the evidence in tmedight
favorable to the party opposing summary judgm&et Daniels v. City of Arlington, Te46
F.3d 500, 502 (5th Cir. 2001Reid v. State Farm Mut. Auto. Ins. .C@84 F.2d 577, 578 (5th
Cir. 1986).

b. Analysis

Under Louisiana law, “[a] merchant owes a duty to persons who use hissgsetui
exercise reasonable care to keep his aisles, passageamalydloors in a reasonably safe
condition.” La. RS. 8§ 9:2800.6 “In a negligence clainbrought against a merchant . for
damages as a result of an injury . sustained because of a fall,” the plaintiff must prame
addition to elements of negligence, all of the following:

(1) The condition presented an unreasonable risk of harm to the claimant and that

risk of harm was reasonably foreseeable;

(2) The merchant either created or had actual or constructive notice of the

condition which caused tldamage, prior to the occurrence;

(3) The merchant failed to exercise reasonable care. In determining reasonable
care, the absence of a written or verbal uniform cleanup or safety procedure is



insufficient, alone, to prove faita to exercise reasonable care.
La. R.S. 9:2800.6(B). The Act further states that “ ‘constructive notice’ meansatheact has
proven that the condition existed for such a period of time that it would have been iidabve
the merchant had exercised reasonable care.” La. R.S. B280O0.

In this case, the Court finds that Plaintiff has made a sufficient showing thatcthieg
chair presented an unreasonable and reasonably foreseeable risk td barmive a motion for
summary judgmenbDefendant argues that the chair was opehadvious, and was therefore not
unreasonable, howevert a minimum,this issue raisea question of material fact. Plaintiff
alleges she could not see the chair as she was walking up the pathway to thentestacause
the chair was somewhat hidden behind a column. An obstacle giatudesoutward near
ground levelis not—at least as a matter tdw—an “open and obvious” hazarRay v. Stage
Stores, InG.640 F. App'x 322, 324-25 (5th Cir. 20%6).

Further, factual issues exist with respect to whether or notODb&ndant hadactual
and/or constructive knowledge of the location of the chair and whether it failed to exercise
reasonable care in preventing the haz&dfendant's employees admit that the staff were
responsible for placing the chairs and were supposed to inspect the porch to ensure that
customers had not moved the chafkxgeasonable inference can be drawn that Defendant either
placed the chair behind the column, or it was there long enough that a routine inspection of the
porch would have revealelde hazardSee Ceasar v. WiMiart Stores, InG.00-1181 (La.App. 3
Cir. 6/6/01), 787 So.2d 582, 585 (“If a reasonable inference can be drawn from the

circumstantial evidence presented by the plaintiff that it was more probahladhthe [hazard]

2 While Defendant ites Bufkin v. Felipe's Louisiantd demonstrate that “summary judgment can be granted
. .. on the issue of whether a condition presents an unreasonableh@skngfthat authority does notandatethat
summary judgment must be granted in such casd3o&.18 at 12 (citing Bufkin v. Felipe's Louisiand,LC, 14-
0288 (La. 10/15/14), 171 So. 3d 851, B56



existedfor some period of time prior to the accident, the court can conclude the store had
constructive notice.”).

Finally, Plaintiff has presented sufficient evidence to survive summaryngmwlgthat
Defendant failed to exercise reasonable care in placingnamdtoring the chairs. Wile
Defendant found it necessary to follow a “Planogram” for placing the first rashaifs on the
porch, there was no such plan for placangecond row of chairsSimilarly, there was no policy
regarding how often employees had to inspect the porch to ensure the chairs wexreedoinph
hazardous manner, despite the fact that employees were aware customerthmokants.

Thus, viewing the facts in the light most favorable to themowing party, Plaintiff has
raised issug of material fact as to whether the clsaiocationwas unreasonably dangerous, and
created a foreseeable risk of harm. The Court finds that the Defendants eitherulahdract
constructive notice of the location of the chair. Finally, the Court fingisitff has demonstrated
a factualquestion existsvhether Defendantiiled to exercise reasonable care by not having a
plan for placing the second row of chairs, or monitoring the location of the chairs to ensure
customers did not rearrange them in aandaus manner.

IV. CONCLUSION
Accordingly,IT IS ORDERED that theDefendant’s Motion for Summary Judgment, R.

Doc. 11,is DENIED.

New Olrenas, Louisiana, this 28th day of November, 2016.

Wl &l

HONORABLE ELDON E. FALLON
DISTRICT COURT JUDGE




