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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRENCE POLLARD CIVIL ACTION
VERSUS NO.16-192
N. BURL CAIN SECTION “G”(5)

ORDER AND REASONS

Before the Court are Petitioner Terrence Pollard’s (“Petitioner”) objections to the Report
and Recommendation of the United Stategyisteate Judge asgied to the casePetitioner, a
state prisoner incarcerated in the Louisiana $tatetentiary in Angola, Louisiana, filed a petition
for writ of habeas corpus pursuant to 28 U.S.C. § 22H# Magistrate Judge recommended that
the petition be dismissedtiv prejudice on the merifsPetitioner objects tthe Magistrate Judge’s
recommendatiof After reviewing the petition, the Statesponse, the Magistrate Judge’s Report
and Recommendation, Petitioner’s objections, therde@nd the applicable law, the Court will
overrule Petitioner’s objections, adopt the Magist Judge’s recommendation, and dismiss this
action with prejudice.

I. Background

A. Factual Background
On November 14, 2008, Petitioner was charged by Bill of Information in the 24th Judicial

District Court for the Parish of Jefferson witheotount of armed robbery with a firearm and one
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count of attempted first degree murd&n September 15, 2009, the cpsaceeded to trial, but a
mistrial was declared after Petitioner “acted out in open court in front of the prospectivejurors.”
On February 22, 2011, the case proceeded to tramhalgut a second mistrialas declared after
Petitioner “slit his throat with a razor in open courDue to Petitioner’'s behavior at these trials,
his competency was evaluated, and the state trial court ultimately determined that he was
competent to proceéd.

The State subsequently amended the Bilhfidrmation, dismissing the attempted murder
charge and adding a charge dbfein possession of a fireafhOn August 16, 2011, the case
proceeded to trial for a third time, and onghist 18, 2011, Petitioner was found guilty of armed
robbery with a firearm and beirsgfelon in possession of a fireathtOn November 2, 2011, the
trial court sentenced Petitioner to 50 years ingonsent for the armed robbery conviction and ten
years imprisonment for the felon possession of a firearm convictitnOn April 30, 2012, the
trial court found Petitioner to be a multiplddey offender and resentenced him on the armed
robbery conviction to 70 years imprisonment atlHabor without the beffie of probation, parole,
or suspension of sentence, to run concurrentityh the sentence imposed for the felon in

possession of a firearm convictiéh.

5 State Rec., Vol. | of VIII, Bill of Information, Nov. 14, 2008.

6 State Rec., Vol. | of VIII, Miute Entry, Sept. 15, 2009.

’ State Rec., Vol. | of VIII, Minute Entry, Feb. 23, 2011.

8 State Rec., Vol. | of VIII, Transcripts, Sept. 16, 2009, Dec. 8, 2010, and Apr. 6, 2011.

® See State v. Pollay@012-KA-346 (La. App. 5 Cir. 12/18/12); 106 So. 3d 1194, 1196-97.
10 state Rec., Vol. | of VIII, Minute Entry, Aug. 18, 2011.

11 State Rec., Vol. | of VIII, Minute Entry, Nov. 2, 2011.

2 State Rec., Vol. Il of VIII, Minute Entry, Apr. 30, 2012.



On December 18, 2012, the Louisiana Fifth @ir€ourt of Appeal affirmed Petitioner’s
convictions and sentenc&sOn June 21, 2013, the Louisianap8me Court denied Petitioner’s
related writ applicatiomvithout stated reason$.

On August 13, 2014, Petitioner filed an apgimafor post-conviction relief with the state
trial court!® The trial court denied the application on October 20, 20The Louisiana Fifth
Circuit denied Petitiner's related writ apjation on January 26, 2015,and the Louisiana
Supreme Court also denied relief on December 7, 2015.

On January 6, 2016, Petitioner filed the instant federal hatmsition1° Petitioner raises
the following grounds for relief: (1Retitioner was denied of the rigiotjudicial review on direct
appeal because the record did not includestmapts of the voir dire proceedings, opening
statements, or closing arguments; (2) there imasfficient evidence tasupport Petitioner’s
conviction; (3) Petitioner received ineffectiassistance of trial counsel; and (4) Petitioner
received ineffective assaice of appellate counséThe State filed a resnse, arguing that the

claims should be dismissed on the méfits.

B pollard, 106 So. 3d at 1194.

1 State v. Pollard2013-KO-140 (La. 6/21/13); 118 So. 3d 408.

15 State Rec., Vol. V of VIII, Application for Post-Conviction Relief, Aug. 13, 2014.

16 State Rec., Vol. V of VIII, Order Denying Apptition for Post-Conviction Relief, Oct. 20, 2014.
17 State v. Pollard2014-KH-901 (La. App. 5 Cir. 1/26/15); State Rec. Vol. V of VIII.

18 State ex rel. Pollard v. StatB015-KH-386 (La. 12/7/15); 180 So. 3d 1282.

19 Rec. Doc. 3.

201d.

21 Rec. Doc. 12.



B. Report and Recommendation Findings

In the Report and Recommendation, the Magistdaidge recommended that this Court
dismiss the petitin with prejudice? First, the Magistrate Judgddressed Petitioner’s claim that
he was denied the right to judicial review omedt appeal because the record did not include
transcripts of voir dire, openingasements, or closing argumertsThe Magistrate Judge noted
that on direct appeal Petitionegppointed counsel filed a motiom supplement the record with
“the transcript and minute entry for the multiple bill hearing and the opening statements and
closing arguments or a statement of no objectiéh3he Magistrate Judge also noted that the
record was supplemented accordingly with thengcript and minute &y from the multiple
offender hearing and a verified statement by theteeporter that no objections were made during
either opening statements or closing argumérithie Magistrate Judge found Petitioner’s claim
that the failure to transcribeoir dire, opening statements, addsing arguments violated state
law was not cognizable daderal habeas reviet.

Moreover, to the extent th&tetitioner argued that the failure to provide the transcripts
violated federal law, the Magistraladge found this argument unavailfd.he Magistrate Judge
noted that the Fifth Circuit has determined that the State is not “required to furnish complete

transcripts so that the defendants may condudnfisbxpeditions to seebut possible errors at

22 Rec. Doc. 13.

23|d. at 8-11.

241d. at 9 (quoting State Red/ol. Il of VIII, Motion to Supplement).

251d. (citing State Rec., Vol. lIbf VIII, Supplement to Read on Direct Appeal).
2 |d. at 10 (citing 28 U.S.C. § 225Bngle v. Isaac456 U.S. 107, 119 (1983)).

27d.



trial.”?® Because the missing portions of the transewigte immaterial to the claims asserted on
appeal, the Magistrate Judge cdoged that the record was adetputor full appellate review and
there was no denial of a meaningful apgéa#ccordingly, the Magistrate Judge concluded that
the state courts’ denial of relief on this claimsweot contrary to, or an unreasonable application
of, federal law?°

Second, the Magistrate Judge addressetitidher’'s claim that the evidence was
insufficient to support the armed robbery coneictbecause the State failed to prove that
Petitioner was armed with a dangerous weap&@pecifically, Petitioner argued that the gun used
in the robbery had no fing pin and was inoperabléThe Magistrate Judgfound this argument
unavailing because Louisiana courts have hedtldh unworkable weapon can support an armed
robbery conviction “if the jury determines tleraction between the offender and the victim
created a highly charged atmosphere whereby there was danger of serious bodily harm resulting
from the victim’s fear for his life2® Moreover, the Magistrate Judgeted that whether a weapon
is a “dangerous weapon” is a questiof fact for the jury to decid.Therefore, the Magistrate
Judge found that deference must be given to tly&sjdetermination that the gun was a “dangerous

weapon,” as there was ample evideto support this determinatiéhAccordingly,the Magistrate

281d. (citing Kunkle v. Dretke352 F.3d 980, 985-86 (5th Cir. 2003)).

291d. at 11 (citingSee Higginbotham v. Louisian@17 F.3d 217, 222 (5th Cir. 2016)).

301d.

3ld. at 11-18.

321d. at 11-12.

331d. at 15 (citingState v. Chisholm#9-043 (La. App. 2 Cir. 5/14/14); 139 So0.3d 1091, 1099).
341d. at 16 (citingState v. Lewis39-263 (La. App. 2 Cir. 1/26/05), 892 So.2d 702, 707).

%1d. at 17-18.



Judge concluded that the state ¢®udenial of relief on this eim was not contrary to, or an
unreasonable application of, federal Bw.

Third, the Magistrate Judge addressed Petitisneeffective assistance of trial counsel
claims?’ Specifically, Petitioner assertéat his trial counsel: (ffailed to conduct an adequate
investigation to prove thatehgun was inoperable when found by ftolice; (2) failed to pursue
the theory that Petitioner waslpmyuilty of first-degree robbery because the gun did not have a
firing pin; (3) entered a disadvantageous joint sapah that at the time of trial the firearm did
not have a firing pin and was incapable of firing lstland (4) failed to object to a jury instruction
that the State had no burden to prove thagun was loaded oapable of firing®® The Magistrate
Judge noted that each of Petitioner's arguments rested on the faulty premise that he could not be
found guilty of armed robbery if the gun was inoperdbl&herefore, the Magistrate Judge
concluded that the jumpstruction accurately reflected thevaand defense counsel’s decision not
to pursue a meritless objection to a jury deadid not constitute deficient performarite.

Similarly, the Magistrate Judge found thafafese counsel’s decision not to subpoena
witnesses or conduct additional istigation and expend time andsoeirces to establish at trial
that the gun was inoperableas objectively reasonabfé.Furthermore, the Magistrate Judge
determined that the joint stipulation stronglypiied that the gun was inogble since it had no

firing pin and there was no reason to presumethligagun was not in that condition at the time it

361d. at 18.
371d. at 18-23.
381d. at 18, 20.
391d. at 21.
401d.

4l1d.



was found by polic& The Magistrate Judge also noted thatttial court instrued the jury that
first-degree robbery was a lessacluded verdict to armed robbery and informed the jury of the
elements required for that offerfSeMoreover, the Magistrate Judgetermined that Petitioner
had not shown that he was prejudiced by defensasel’s performance, because proving that the
gun was inoperable likely would not haehanged the outene of the triaf* Therefore, the
Magistrate Judge recommended that the Courtthatl Petitioner is nogntitled to relief on his
ineffective assistance tfial counsel claint®

Finally, the Magistrate Judge addressed Petitioner’s claim that his appellate counsel was
ineffective for failing to raise the sufficien of the evidence claim on direct app®dbecause the
sufficiency of the evidence claim was meritless, Magistrate Judge found that appellate counsel
did not perform ineffectively in failing to raise*t Accordingly, the Magistrate Judge determined
that the state court’s denial mdlief on Petitioner’s ineffective aistance of counsel claims was

not contrary to, or an unreasd@application of, federal laf¥.

42d.

431d. at 21-22.
441d. at 22.
41d. at 23
461d. at 23-24.
471d. at 24.

“81d.



II. Objections

A. Petitioner'sObjections

Petitioner objects to the Magistea Judge’'s Report and RecommendatibrFirst,
Petitioner objects to the Magistrate Judge’s datation that he is not entitled to relief on the
claim that he was denied jwitl review on direct appedl. Petitioner contends that clearly
established federal law requires that states affaligjient prisoners adequate access to their trial
transcripts! Petitioner asserts that he did not hadequate access to his trial transcriptde
argues that the Magistrate Judge erred in regginim to prove prejudice, because the prejudice
was the denial of access to the complete trial transéfipts.

Second, Petitioner objects to the Magistratégéls determination that Petitioner is not
entitled to relief on the sufficiency of the evidence cl&fiRetitioner concedebat a toy gun can
be considered a “dangerous weapon” under Louisiana law “if the jury determines the interaction
between the offender and the victim createkighly charged atmosphere whereby there was
danger of serious bdg harm resulting from the victim’s fear for his lif€’However, Petitioner

contends that in his case thavas “no highly charged atmospheré.Accordingly, Petitioner

49 Rec. Doc. 14.
501d. at 1.

sd.

52|d.

53d.

541d. at 2.

55 d.

%6 d.



asserts that “the evidence affirmatively dematst that he is guilty of only first degree
robbery.®’

Third, Petitioner objects to thdagistrate Judge’s finding th&etitioner is not entitled to
relief on the inefctive assistance of trial counsel cl&fhRetitioner contends that “[jJust because
the evidence may have been sufficient toangtis] armed robbergonviction does not mean
that [his] attorney was not ineffective for fagjio argue for a verdict of first degree robbety.”
He asserts that his “counsel could have puhfarpersuasive argument that there was no highly
charged atmospheré€”Furthermore, Petitioner argues tha fact the jury was instructed on first
degree robbery does not cure counsel’s errac¢ahbse “[tjhe jury likely thought that defense
counsel would have argued for adiet of first dgree robbery if that was fiact a viable option®
B. State’sOpposition

The State of Louisiana did not file a brief in opposition to Petitioner’'s objections despite
receiving electronic notice of the filing.

[ll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation
In accordance with Local Rule 73.2, this case was referred to the Magistrate Judge to
provide a Report and Recommendation. The Disthicige “may accept, reject, or modify the

recommended disposition” of a Matiiate Judge on a dispositive maffeFhe District Judge must

S7d.
%81d. at 3.
5 d.
601d.
611d.

62 Fed. R. Civ. P. 72(b)(3%ee als®8 U.S.C. § 636(b)(1).



“determinede novaany part of the [Report and Recommeialg that has been properly objected
to.”®® The District Court’s review is limited to @ih error for parts ofhe report which are not
properly objected t&*
B. Standard of Review Under the AEDPA

Following the enactment of the Antiterrorissind Effective DeatliPenalty Act of 1996
(“AEDPA"), the standard of review used éwaluate issues presented in habeas cqretisons
was revised “to ensure that gtatourt convictions are given efft to the extent possible under
law.”®® For questions of fact, federal courts mudedéo a state court’s findings unless they are
“based on an unreasonable determination of theifatght of the evidence presented in the State
court proceeding® A state court’s determinations on mikquestions of law and fact or pure
issues of law, on the other hand, are to be uphelelss they are “contraty, or involve[ ] an
unreasonable application of, cleadsgtablished Federal law, as determined by the Supreme Court
of the United State<”

Regarding this standard, the U.S. Court ppAals for the Fifth Circuit further explains:

A state-court decision is contrary to clgagstablished precedent if the state court

applies a rule that contrads the governing law setrtb in the Supreme Court’'s

cases. A state-court decision will also loatcary to clearly established precedent

if the state court confrontsset of facts that are materially indistinguishable from

a decision of the Supreme Court and nevégtisearrives at a result different from

Supreme Court precedent. A state-todecision involves an unreasonable
application of Supreme Cduprecedent if the state court identifies the correct

63 Fed. R. Civ. P. 72(b)(3).

64 See Douglass v. United Servs. Auto. ASENF.3d 1415, 14289 (5th Cir. 1996) (en banduperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteen days).

65Bell v. Cone535 U.S. 685, 693 (2002).
6628 U.S.C. § 2254(d)(2).

6728 U.S.C. § 2254(d)(1).

10



governing legal rule from the Court’s cases unreasonably applies it to the facts
of the particular state prisoner’s c&8e.

If Supreme Court case law “give[sd clear answer to the questioresented, let alone one in [the
petitioner’s] favor, ‘it cannot be said that thatstcourt unreasonably applied clearly established
Federal law.”®° Additionally, “unreasonable is not the saaseerroneous ordorrect; an incorrect
application of the law by a state court will nonetheless be affirmed if it is not simultaneously
unreasonable’®

IV. Law and Analysis

A. Petitioner’s Claim Regarding Deniabf the Right to Judicial Review

Petitioner objects to thdagistrate Judge’s determination thatis not entitlé to relief on
the claim that he was denied jadil review on direct appeal t&use the record did not include
transcripts of voir dire, openingasements, or closing argumentsPetitioner argues that the
Magistrate Judge erred in regug him to prove prejudice deause he was prejudiced by being
denied access to his complete trial transcrfip#ccordingly, the Court reviews this issde
nova’

As the Supreme Court has recognized, “if a Statecreated appellatewrts as ‘an integral
part of the . . . system for finally adjudicating tuilt or innocence of a tendant,’ the procedures

used in deciding appeals must comport withdéands of the Due Process and Equal Protection

68 Wooten v. Thaler598 F.3d 215, 218 (5th Cir. 2010) (citations and quotation marks omitted).

89 Wright v. Van Patterb52 U.S. 120, 126 (2008) (quotiGgrey v. Musladin549 U.S. 70, 77 (2006)).
70 Puckett v. Epp$41 F.3d 657, 663 (5th Cir. 2011) (quotation marks omitted).

1d. at 1.

21d.

73 Fed. R. Civ. P. 72(b)(3).

11



Clauses of the Constitutiori” However, the Fifth Circuit has held that “a complete verbatim
transcript is not alwaysequired to ensure that a defendangét to meaningful appellate review
is satisfied.” The record is “adequaterftull appellate review so long as it contains the portions
necessary to address the alleged errors belvWhie State is not required provide “parts of the
transcript that are not germanectansideration of the appeal” 4o furnish complete transcripts
so that the defendants may conduct fishing expeditions to seek out possible errors’afrtial.”
succeed on a claim based on an incomplete trial tighsx petitioner must show that “the absence
of such a transcript prejutéid [the petitioner’s] appeal®

Petitioner contends that he was denied judragiew on direct apfa because the record
did not include transcripts of voir dire, openingataénts, or closing arguments. On direct appeal,
Petitioner’s counsel raisedo issues: (1) whether Petitionerss@mpetent to stand trial; and (2)
whether there was sufficient evidencestgpport the multiple offender adjudicatittiTherefore,
transcripts of voir dire, opening statements, anding arguments were noiaterial to the issues
raised on appeal. Furthermore, the appellate record included a verified statement by the court
reporter that no objections were made duringegithpening statements or closing arguméhts.

Petitioner has not identified any error during thoseigas of his trial thatould have been raised

74 Evitts v. Lucey469 U.S. 387, 393 (1985) (quotigiffin v. lllinois, 351 U.S. 12, 18 (1956) (alteration in
original)).

S Higginbotham v. Louisiana817 F.3d 217, 222 (5th Cir. 2016) (citifpore v. Wainwright633 F.2d 406,
408 (5th Cir. 1980) (quotation marks omitted).

61d. (citing Schwander v. Blackbuyi#50 F.2d 494, 497-98 (5th Cir. 1985) (quotation marks omitted))

7T Kunkle v. Dretke352 F.3d 980, 985-86 (5th Cir. 2008)r(free those parts of the transcript that are not
“germane to consideration of the appeatitgtions omitted).

"8 Higginbotham 817 F.3d at 22gquotingMullen v. Blackburn808 F.2d 1143, 1146 (5th Cir.1987))
"9 Pollard, 106 So. 3d at 1194.

80 State Rec., Vol. lll of VIII, Supplaent to Record on Direct Appeal.

12



on direct appeal. Therefore, because Petititwaesr not shown that the missing portions of the
transcript were material to iappeal, the record was adequiae full appellate review and
Petitioner was not denied a meaningful appeatoidingly, the state courts’ denial of relief on
this claim was not contrary to, or anreasonable application of, federal law.
B. Sufficiency of the Evidence Claim

Petitioner objects to the Magiate Judge’s determation that Petitioner is not entitled to
relief on the sufficiency of the evidence cldinPetitioner argues that the evidence was
insufficient to support his conviction for armeasbbery because the gun used in the robbery was
inoperablé®? Petitioner concedes that an inoperable cambe considered a “dangerous weapon”
under Louisiana law “if the jury determines finderaction between the offender and the victim
created a highly charged atmosphere whereby there was danger of serious bodily harm resulting
from the victim’s fear for his life3® However, Petitioner contendsathin his case there was “no
highly charged atmospher&"Accordingly, Petitioner assertsath“the evidence affirmatively
demonstrates that he is guilty of only first degree robb&¥lerefore, the Court reviews this

issuede nova®

81 Rec. Doc. 14 at 2.
821d.
831d.
841d.
851d.

8 Fed. R. Civ. P. 72(b)(3).

13



In Jackson v. Virginiathe Supreme Court held that an “applicant is entitled to habeas
corpus relief if it is found that updhe record evidence adduced & thal no rational trier of fact
could have found proof of guilt beyond a reasonable ddubsts the Supreme Court explained:

[T]his inquiry does not require a court to ask itself whethdrelieves that the

evidence at the trial establishedilglbeyond a reasonable doubt. Instead, the

relevant question is whether, after viagithe evidence in the light most favorable

to the prosecutioranyrational trier of fact could v& found the essential elements

of the crime beyond a reasonable ddfibt.

It is “the responsibilityof the trier of fact faly to resolve corlicts in the tesmony, to weigh the
evidence, and to draw reasonable inferences from basic facts to ultimaté%adtas, “[tlhe
jury’s finding of facts will be overturned onlwhen necessary to preserve the fundamental
protection of due process of la®?”

Petitioner challenges the sufficiency tife evidence to support his armed robbery
conviction. Louisiana Revised Stée 8 14:64(A) provides that “ahed robbery is the taking of
anything of value belonging to another from thespa of another or thas in the immediate
control of another, by use of force or intitation, while armed with a dangerous weapon.”
Louisiana Revised Statute 8 14A2(3) defines a dangerous weapas “any gas, liquid or other
substance or instrumentality, which, in the manneduss calculated or likely to produce death or

great bodily harm.” Louisiana appellate courtsénaecognized that “[a] person who commits a

robbery by pointing an unloaded and unworkableopigt the victim can be adjudged guilty of

87 Jackson v. Virginia443 U.S. 307, 324 (1979).
881d. at 319 (emphasis in original) (quotation marks and citations omitted).
891d.

9% Perez v. Cain529 F.3d 588, 594 (5th Cir. 2008) (quotation marks and citations omitted).

14



armed robbery® “Additionally, a toy gun can be consiéer a dangerous eapon if the jury
determines the interaction between the offended the victim created a highly charged
atmosphere whereby there was danger of seriouyb@im resulting from the victim’s fear for
his life.”®2

In the instant case, Petitioner concedes that an inoperable gun can be considered a
dangerous weapon under Louisiana,ldut he contends that tihoperable gun should not have
been considered a dangerous weapon in theslmasause the atmosphere was not highly charged.
At trial, the victim testified tht the perpetrator “knocked [her] the garden, and he put the gun
to my side. And at that time, lolicked it. He clicked it, actulg, and that's when | knew the gun
was real.?2 Two eyewitnesses also testified that they fae perpetrator threaten the victim with
a gun?* Based upon this testimony, a reasonable foyld have found thdtthe interaction
between the offender and the victim createkighly charged atmosphere whereby there was
danger of serious bodilyarm resulting from the victim’s fear for [her] lif&"On habeas review,
the Court “must defer to the fact-finder évaluate the credibility of witnesse¥.'When the

evidence in this case is viewetthe light most favorable to thgosecution, it canndte said that

91 State v. Chisholp%9,043 (La. App. 5 Cir. 5/14/14); 139 So.3d 1091, 1099 (cHitege v. Levi259 La.
591, 250 So.2d 751 (1978tate v. Lewis39,263 (La. App. 2d Cir. 1/26/05); 892 So.2d 702).

921d. (citing State v. Wood97-0800 (La. App. 1st Cir. 6/29/98); 713 So.2d 12@1t, denied 98-3041 (La.
4/1/99); 741 So.2d 128S8tate v. Kem89,358 (La. App. 2d Cir. 3/11/05); 896 So.2d 34t denied 05-0937 (La.
12/9/05); 916 So.2d 1052).

93 State Rec., Vol. Il of VIII, Trial Transcript at 23-24.

%1d. at 49, 86.

9 Chisholm 139 So.3d at 1099 (citirgtate v. Wood®97-0800 (La. App. 1st Cir. 6/29/98); 713 So.2d 1231,
writ denied 98-3041 (La. 4/1/99); 741 So.2d 12&tate v. Kem@39,358 (La.App.2d Cir.3/11/05); 896 So.2d 349,
writ denied 2005-0937 (La.12/9/05), 916 So.2d 1052).

% Knox v. Butler884 F.2d 849, 851-52 (5th Cir. 1989).

15



the jury’s determination that there wagighly charged atmpbere was irrationdl. Accordingly,
the Court finds that Petitioner hast established that he is #letd to relief on this claim.
C. Ineffective Assistance of Trial Counsel Claim

The Magistrate Judge found that Petitioner wasenttled to relieon the claims that his
trial counsel performed ineffecely by: (1) failing to conduct aadequate investigation to prove
that the gun was inoperable when found by thkcep(2) failing to pursue the theory that
Petitioner was only guilty of fst-degree robbery because the guthnot have a firing pin; (3)
entering a disadvantageous joint stgtion that at the time of trial the firearm did not have a firing
pin and was incapable of firing bullets; and (4) feglto object to a jury instruction that the State
had no burden to prove that the guas loaded or capable of firif§ Petitioner objects to the
Magistrate Judge’s recommendaetj arguing that “counsel coulitave put fortha persuasive
argument that there was mighly charged atmospher& Therefore, the Court reviews these
issuesde novo'®

To succeed on an ineffective assistanceoninsel claim, a petitioner must demonstrate
both that counsel's performance was deficiend that the deficient performance prejudiced his
defense!If a court finds that a petitioner fails on aittof these two prongs it may dispose of the
ineffective assistance claimitwout addressing the other profg§.To satisfy the deficient

performance prong, a petitioner must overconsér@ang presumption thahe counsel’s conduct

97 Jackson443 U.Sat 319.

% Rec. Doc. 13 at 20-23.

% Rec. Doc. 14 at 3.

100 Fed. R. Civ. P. 72(b)(3).

101 Strickland v. Washingtod66 U.S. 668, 697 (1984).

1029, at 697.

16



falls within a wide rangef reasonable representatityd Petitioner must show that the conduct
was so egregious that it failed to meet¢ ttonstitutional minimum guaranteed by the Sixth
Amendment®* Courts addressing this prong of the testifieffective counsel must consider the
reasonableness of counsel’'s actiontight of all the circumstance$® To prevail on the actual
prejudice prong, a petitioner “must show thagrthis a reasonable probability that, but for
counsel’s unprofessional errors, the resulthaf proceeding would have been differéfit.A
reasonable probability is “a probability suffiat to undermine confidence in the outcortfé.”

In considering Petitioner’s claims on fedehalbeas corpus review that are repetitive of
claims already made to a state court, the ceqgtrastion “is not whether a federal court believes
the state court’s determination un&ricklandwas incorrect but wheth@t] was unreasonable—

a substantially higher thresholt?® In addition, “because thstrickland standard is a general
standard, a state court has eveore latitude to reasonably tdemine that a defendant has not
satisfied that standard® Thus, this standard ®nsidered “doubly defenéial” on habeas corpus

review10

103 See Crockett v. McCotter96 F.2d 787, 791 (5th Cir. 1988)attheson v. King751 F.2d 1432, 1441
(5th Cir. 1985).

104 See Styron v. Johnsa?62 F.3d 438, 450 (5th Cir. 2001).
105 See Strickland466 U.S. at 689.
106 |d, at 694.

107 Id

108 Knowles v. Mirzayanges56 U.S. 111, 112 (2009) (quotiSghriro v. Landrigan550 U.S. 465, 478
(2007)).

109 Id

110 Id
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In the objections to the Reg@nd Recommendation, Petitionentends that counsel erred
in failing to pursue an argumethat the inoperable gun shoutdt have been considered a
dangerous weapon because the atmosphere wasigity charged. As the Fifth Circuit has
recognized, “[t]rial counsel’s sitegic decisions must be giva strong degree of defereriée.
Furthermore, “strategic choices made after dligh investigation of lavand facts relevant to
plausible options are virtually unchallengeatdfé.As discussed above, at trial, the victim testified
that the perpetratdknocked [her] in the garden, and he plug gun to my side. And at that time,
he clicked it. He clicked, actually, and that's when | knew the gun was résTwo eyewitnesses
also testified that theyaw the perpetrator threaten the victim with a HiRetitioner presents no
argument regarding the theory he believes cousiselld have pursued to establish that the
atmosphere was not highly charged. Accordinglg,@lourt concludes thatdlstate courts’ denial
of relief on Petitioner’s ineffectas assistance of trial counsel alaivas not contrary to, or an
unreasonable applicatiad, Supreme Court law
D. Ineffective Assistanceof Appellate Counsel Claim

Petitioner does not object to the Magistratdgk’s finding that the ate courts’ denial of

relief on Petitioner’s ineffective assistance of appellate counsel claim was not contrary to, or an

111 Rhoades v. Davj$52 F.3d 422, 432 (5th Cir. 2017) (citiMghey v. Collins985 F.2d 222, 228 (5th Cir.
1993)).

1121d. at 434 (quotingstrickland 466 U.S. at 690).
113 State Rec., Vol. Il of VIII, Trial Transcript at 23—24.

1141d. at 49, 86.
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unreasonable application of, federal fwAccordingly, the Court reews this issue for plain
errorl1®

To prevail on a claim that appellate counsak ineffective, a petitioner must show that
appellate counsel unreasonablyddito discover and assert a rfamelous issue and establish a
reasonable probability that he would have predadle this issue but for his counsel’s deficient
representatioht’ However, appellate counsel are not iiggplito assert evgmon-frivolous issue
to be found effectivé!® Rather, appellate counsel is eetitlto legitimately select among non-
frivolous claims based on his ber professional judgement as a means by which to increase the
client’s likelihood of success? Furthermore, appellate counseéawhas the discretion to exclude
non-frivolous issues if theyeasonably determine that tissue is unlikely to prevatf®

Petitioner has not shown that his appellatensel would have been able to assert a non-
frivolous claim regarding the sufficiency oktevidence supporting his armed robbery conviction.
Therefore, Petitioner has not demonstrated threappellate counsel’'s demn not toraise this
issue on appeal was objectively unaable or that, but for the failure to raise the issue, the result
of the proceeding would have been differertcérdingly, reviewing foplain error, and finding
none, the Court adopts the Magigtrdudge determination that tht@te court’s deal of relief on
Petitioner’s ineffective assistana# appellate counsel claim waneither contry to, nor an

unreasonable application of, federal law.

115Rec. Doc. 14.

116 See Douglass9 F.3d at 142829.

117 Briseno v. Cockrell274 F.3d 204, 207 (20019mith v. Robbing28 U.S. 259, 285-86 (2000).
118 Green v. Johnsqri60 F.3d 1029, 1043 (5th Cir. 1998).

119 Jones v. Barnegt63 U.S. 745, 751-52 (1983).

120 Anderson v. Quartermai204 F. App’x 402, 410 (5th Cir. 2006).
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V. Conclusion

For the reasons stated above, Petitioner has not ghaivime state courts’ denial of relief
on his claims was contrary tor involved an unreasonable applion of, clearlyestablished
Federal law, as determinégt the Supreme Court of thénited States. Accordingly,

IT IS HEREBY ORDERED that Petitioner’s objections a@/ERRULED ;

IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation and Petitioner Terrence Pollardisigue for issuance for a writ of habeas corpus
pursuant to 28 U.S.C. § 22540&€NIED andDISMISSED WITH PREJUDICE .

NEW ORLEANS, LOUISIANA, this 12th day of July, 2018.

NANNETTE JZLIVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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