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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CHRISTOPHER FRENCH CIVIL ACTION

VERSUS NO: 16-277

LOUISIANA CLEANING SYSTEMS,
INC., ET AL. SECTION: "A" (5)

ORDER AND REASONS

The following motions aredfore the CourtMotion to Conditionally Certify
a Collective Action Pursuant to the FLSA (Rec. Doc. 15) andMotion to Strike
(Rec. Doc. 25) filed by plaintiff Christopher Frenchyl otion to Dismiss Pursuant
to Rule 12(b)(6) (Rec. Doc. 20) filed by defendant The Scott FetzBompany d/b/a
The Kirby CompanyMotion to Dismiss Pursuant to Rule 12(c) (Rec. Doc. 27)
filed by defendants Louisiana Cleaning Systems, and Charles Nugent. The motions,
noticed for submission on May 18, 2016, and JurZ16, are before th@ourt on the
briefs without oral argumenit.

l.
Defendant The Scott Fetzer Company d/b/a The K&€bsnpany (“Kirby”)

manufactures “Kirby” brand home cleaning systemd sacuums. Kirby does not sell its

1 Oral argument has been requested but the Coundtiperswaded that it would be helpful
in light of theissues presented.
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vacuum cleaning systems directly to consumers;agatiirby sells the systems to
independent tributors, who in turn retaisales forces of Independent Dealers to sell
systems to customerBefendant Louisiana Cleaning Systems, Inc. (“LC®/M,ch is
located in Kenner, Louisiana and owned by defendzrarles Nugent, is one such
distributor.

Plaintiff Christopher Frenchvas an Independent Dealer/Kirby vacuum salesman
for two weeks in Novembebecembe2014.French contends that his duties and
responsibilities includedhter alia attending a multday training session and mandatory
pep rally. French contends that he was never fraithe week spenh mandatory
training. The crux of French’s complaint, howeuvsrthat he was wrongfully
characterized as an independent contractor wheshbeld have been ceidered an
“employee.”’Frenchseeks to represent an FLSAollective class of KirbALCS
“‘employees” who were denied both wages and overprayaunder federal lawFrench
also asserts a plethora of supplemental state laws.

French now moves the Court to conditionally certhys matter as a collective
action pursuant to 29 U.S.C. § 216dn)that he can send a cowapproved notice to
potential optin plaintiffs. Defendants, in addition to opposing certificatibmve moved
to dismiss the Complaint in its entirediypder Rule 12(b) and (c)

[,

In the context of a motion to dismiss the Court maiscept all factual allegations

2 Fair LaborStandardsAct
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in the complaint as true and draw all reasonabfierences in the plainti§ favor.
Lormand v. US dwired, Inc, 565 F.3d 228, 232 (5th Cir. 2009) (citifgllabs, Inc. v.
Makor Issues & Rightd.td., 551 U.S. 308 (200785cheuer v. Rhoded416 U.S. 232, 236
(1974);Lovick v. Ritemoney, Ltd378 F.3d 433, 437 (5th Cir. 2004)). However, the
foregoing t@et is inapplicable to legal conclusiofsshcroft v. Igbal129 S. Ct. 1937,
1949 (2009). Threatbare recitals of the elements of a cause of acsapported by mere
conclusory statements, do not suffibe. (citing Bell Atlantic Corp. v. Twombly550,

U.S. 544, 555 (2007)).

The central issue in a Rule 12(b)(6) motion to dssrs whether, in the light most
favorable to the plaintiff, the complaint stategadid claim for relief.Gentilello v. Rege
627 F.3d 540, 544 (5th Cir. 2010) (quotibge v. My $ace, Inc.528 F.3d 413, 418 (5th
Cir. 2008)). To avoid dismissal, a plaintiff mudepd sufficient facts téstate a claim for
relief that is plausible on its fac¢dd. (quotinglgbal, 129 S. Ct. at 1949)A claim has
facial plausibility when the platiff pleads factual content that allows the cotadraw
the reasonable inference that the defendant i¢elifols the misconduct allegedd. The
Court does not accept as trtoonclusory allegations, unwarranted factual infexes) or
legal conclusios.” Id. (quotingPlotkin v. IP Axess, Inc407 F.3d 690, 696 (5th Cir.
2005)). Legal conclusions must be supported byfakallegationsld. (quotinglgbal,

129 S. Ct. at 19503.

3 The same standards that govern a Rule 12(b)(6)anatill govern aRule 12(c) motion for
judgment on the pleadingSee Great Plains Trust Co. v. Morgan Stanley DeattéV & Co.,
313 F.3d 305, 313 n.8 {&Cir. 2005).
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A.

The Court begins with French’s Fair Labor Standakdis(“FLSA”) claimsbecause
those are the claims upon which original subjectterajurisdiction is grounded.

Count One of French’s Complairgta claim for failure to pay the federal hourly
minimum wage for hours worked. Count Two is a cldanfailure to pay federal
overtime wages. Defendants argue that these fedtxiats should be dismissed because
French’s own allegations plainly demonstrate thawas an exempted outside
salesperson as defined by the FLSA

French argues that the outside sales exemption &ffamative defense that his
allegations do notindisputedlyestablish. Even if the defense is appropriate, Enen
contends that it does not dispose of his FLSA ctaentirely because it does not apply to
his claim that he was not paid thenimum wage for the time speattending several
days of mandatory training.

The Court finds Defendants’arguments pertainintht® outside sales exemption
to be meritorious, at least in palt.s clear fromFrench’sallegations that the
overwhelming majority of his activities during hiswo-week affiliation with LCS places
him squarely within the outside salesman exempii@mntified in 29 U.S.C. § 213(a)(1)
(stating that FLSA minimum wage and overtime regments daot apply to outside
salesnen). French’s primary duty was to make product salesyain@m LCS'’s officesBut
Frenchcorrectly notes that the mandatory trainmmgyfall outside of the exmption, see

29 C.F.R. 881.705 It remains, however, that the training may ultimlg reveal itself to
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be exempt sales work. The Court cannot make thtisrd&nation on the current record.
The motions to dismiss are therefore GRANTED athCount One FLSA claim with
the exception of the minimum wage claim pertaigpto the approximately 25 hours of
mandatory training. The motions to dismiss are GRE® as to the Count Two FLSA
overtime claim in its entirety.
B.
i.
The sole FLSA claim remaining for the certificatianalysis is French’s minimum
wage claim pertainig to the approximately 25 hours of mandatory tragi
The FLSA creates a cause of action éomployeesgainst employers who violate
the Act's requirements. The FLSA provides in peztinhpart:
An action ... may be maintained against any employer. by any one or
more employees for and in behalf of himself or tlsefmes and other
employeessimilarly situated. No employee shall be a partgiptiff to any
such action unless he gives his consent in writtnigecome such a party and
such consent is filed in the court in which suchi@tis brought.
29 U.S.C. A§216(b) (West 1998 & Supp. 26).

Thus,§ 216(b) establishes d@wopt-in” scheme under which plaintiffs must

affirmatively notify the court of their intentiorotbecome parties to the suit. The Act does

4 The Court doubts that French could satisfy evenbitoead definition of employee used in the
FLSA. The Court notes that in August of 2015, amadistrative law judge with the Louisiana
Office of Workers’ Compensation issued a judgmemd geasons following trial in which he
concluded that one of LCS’s Independent Dealersme#san employee of the company under
state law. (Rec. Doc. 22). That decision does not bind this Court, partcly with respect to
the FLSA claims, but the opinios ivellreasoned, thorough, and persuaswéhout
“employee” status French has no claim for overtam&l minimum wage payments.
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not provide a definition for "similarly situated."

The district court will typically apply a twstep analysis when exercisiitg
discretion with respect to certificatiow ellman v. Grand Isle Shipyard, In®&No. 14
831, 2014 WL 5810529, at *1, 3 (E.D. La. Nov. 7,140 (Africk, J.). First, the court
determines whether the putative plaintiffs’ claiare sufficiently similar tanerit
sending notice of the action to possible membeithefcollective classAcevedo v.
Allsups Convenience Stores, In@00 F.3d 516, 519 {6Cir. 2010) (citingLusardi v.
Xerox Corp, 118 F.R.D. 351 (D.N.J. 198 M ooney v. Aramco Servs. C64 F3d 1207,
1216 (8" Cir. 1995)). If the claims are similar enough, goairt will authorize counsel to
put all potential members of the class on noticéhssd they may join the suit if they wish
to do sold. This stage is referred to as a "conditionalkigeation.” Second, after
discovery is complete and the allegations and ctaare more fully fleshed out, the court
will make a final determination as to certificatidiypically in the posture of a motion by
the defendant to decertify the actidd.; Wellman, 2014 WL 5810529, at *2. This stage
is referred to as "decertification."

At step one, the conditional certification stadeeg tourt's decision is usually
based only on the pleadings and any affidavits treate been submittetlVellman 2014
WL 5810529, at *1. Because the court has minimal evidetitg,determination is made
using a fairly lenient standard, and typically reésun conditional certification of a
representative claskl. This lenient standard requires nothing more thaly on

substanial allegations that potential membéxgere together the victims of a single
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decision, policy, or plarild. (quotingMooney, 54 F.3d at 1214 n.8).
il

At the outsetLCS arglesthat French is not similarly situated to the clagsseeks
to represent because he and his counsel plannsgditigation, which is why French went
to LCS in the first place. French’s Motion to Strilkerelated to this line of argument. The
motion to ¢rike challenges Facebook pages and entries th&tla€ated on the internet.

French does not dispute that he and Plaintiff'srcxel were friends before he filed
the instant suit. The exact nature of the relatidpsioes not concern the Court. But on
thepersonal data sheet that French completed whenrsgékjoin LCSs team, French
listed plaintiff's counsel asibfirst personal reference and he describes herioglahip
to him as “boss.{[Rec. Doc. 237). French’s contention is that all of this mmaterial to
whether Defendants violated the FLSA.

LCS’s theory is that Plaintiff's counsel sent Frarno LCS to make a plaintiff out of
him so that she would have a litigant with standiagnvoke a collective action,
ultimately leading to an award oftarney’s feesLCS characterizes Frenchiwo week
“stint” at LCS as d'setup devised by plaintiffs counsel after she reviewddgaings in
another case against Kirly.

French's Motion to Strike is DENIEDBConditional certificationnvolvescourt-

5 The Court’s initial reaction when reading the Comipt was that it was not written by the same
person who wrote French’s memanda in oppositiorNoting the references to th¥xon case
against Kirby, the Court retrieved the original qolaint filed in Dixon v. Zabkal11982, from the
District of Connecticut’'s PACER system. It appe#rat French’s pleading was taken in lapget
from that case, including the Rule 23 allegatioriscl are not part of French’s case.

Page7 of 10



approved noticeRegardless of whether French’s motivation in segkmbecome an
Independent Dealer impacpotentialliability under the FLSAFrench’smotives are of
interest to this Court, whose name and office Fhesieeks to use in order tocreit
litigants to join this lawsuit.

That said, the Court declines to conditionally dgra collective actiorbecause the
Courtfinds therecordlacking insubstantiakllegations that potential members were
together thevictimsof a single decision, piay, or plan Aside from his own affidavit,
French submittedn affidavit from an Ada Solis (Rec. Doc.-1p of whom Defendants
have no record whatsoev&iCS had significant paperwork on French, howevdrowas
only affiliated with the company for twweeks.Defendants dispute th&blisever
atterded training at LCS or was evpart of the sales team. Solis’s affidavit is ideatio
French’'sandthe record contains no independent indicia thatsSadtually participated
in the training at LCS. The motion to conditionally certify a collectivetan is
DENIED.

C.
As stated earlier, French has also asserted nunsestate law claims.
Frenchs conversion and misrepresentation claims are pite=tt on their face.

These claims are subject to a eyearliberative prescription period. French filed suit o

6 LCS points out that an ad was placed on New Orlég2maggslist by an attorney affiliated with
French’s counselin order to recruit claimants.¢R2oc. 236). Itis not clear whether Ms. Solis
responded to this agk how she came to know about French’s lawsthie Court does not
address at this time the ethicainsiderationsaised by LCS.
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January 11, 2016. He was with LCS in NovembBecember 2014The motions to
dismiss are GRANTED as to Counts Three, Five, amdB&he Complaint, which are
dismissed.

French fails to state a claimrfanjust enrichmenf{The pivotal element in a claim
for unjust enrichment under Louisiana law is thtaérte must be no other remedy at law
available to the plaintifBaker v. Maclay Props. Co648 So. 2d 888, 897 (La. 1995).
Frenchhas remedies at law ampstDefendantsWhether or not those causes of action
are timely or meritorious is of no mome®ee Garber v. Badon & Ranig961 So. 2d 92,
100 (La. App. 3d Cir. 2008) (citinga. Nat1 Bank of Baton Rouge v. Belel®w/7 So. 2d
1099, 1102 (La. App siCir. 1991)). In other words, unjust enrichment daes provide a
safety net to cure an injustice or wrong should ldgal remedies available to a plaintiff
fail. The motions to dismiss are GRANTED as to Count Fafithe Complaint, which is
dismissed.

The motions are DENIED as to the state law statywage claim, which is subject
to a threeyear liberative prescription period. La. Civ. Coald. 3494.

.

Defendants’motions are GRANTED IN PART AND DENIHN PART. The
motions are DENIED as to Frensh LSA wage claim pertaining to the two weeks of
mandatory trainingnd DENIED as to the state law statutory wage cldilme motions
are GRANTED in all other respects.

French’s motion to conditionally certify an FLSAlExtive action is DENIED.

Page9 of 10



French’s notion to strike is DENIED.

Accordingly, and for the foregoing reasans

ITISORDERED thattheMotion to Conditionally Certify a Collective
Action Pursuant tothe FLSA (Rec. Doc. 15) andMotion to Strike (Rec. Doc.
25) filed by plaintiff Christopher FrencAhreDENIED;

ITISFURTHER ORDERED that theMotion to Dismiss Pursuant to Rule
12(b)(6) (Rec. Doc. 20) filed by defendant The Scott Fetzer Company d/blia Kirby
Companyand theMotion to Dismiss Pursuant to Rule 12(c) (Rec. Doc. 27) filed
by defendantsouisiana Cleaning Systemisi,c. and Charles Nugermre GRANTED IN
PART AND DENIED IN PART as explained above.

June 14, 2016
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