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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TONY BRIDGES, etal. CIVIL ACTION
VERSUS NO16-448
ABSOLUTE LAWN CARE SECTION“G”"(2)
LA, LLC, et al.

ORDER

Presently pending before tlmurt is the “Motim for Conditional Certification and Class
Certification” by Plaintiffs Dny Bridges, Jonas Theophile, iek Chairs, and Juan Calderon
(collectively “Plaintiffs”)! Also before the Court is Plaintiffs’ related “Motion for Limited
Discovery.? Defendants Absolute Lawn Care LA, LL{Absolute Lawn Care”) and Robert L.
Rogers (collectively “Defiedants”) oppose both motioAShe Court granted Plaintiffs leave to
file replies?

Upon initial review otthe arguments of the parties, theurt concluded tht supplemental
briefing was necessary on the issue of whethe€tburt should determine whether Absolute Lawn
Care is a “business enterpresggaged in commerce” under the Haibor Standards Act (“FLSA”)
as a threshold jurisdictional question befarensidering Plaintiffs motion for conditional
certification® In response, Plaintiffs moved for limitdiscovery on the issue of whether Absolute

Lawn Care is a business enterpesgaged in commerce under the FLSBefendants opposed
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Plaintiffs’ motion for limited discoveryand filed a supplemental brief in response to the Court’s
briefing order Plaintiffs filed a suppl@ental brief in response the Court’s briefing ordetand
the Court granted Plaintiffs leave to fdeeply on their motion for limited discovel}The Court
granted Plaintiffs leave to file an additional slgppental brief in support of their initial motion
for conditional certifiation under the FLSA and Rule 23 certificatién.
Considering the record, the memoranda of celjrmd the applicablaw, the Court will
grant in part and deny in part Plaintiffs’ mati as follows. The Couwtill conditionally certify
the following two FLSA classes:
(1) All former and current employeeshase purported “bonus” ... was not
included in their regular rate of p&yr purposes of paying overtime under the
FLSA and/or who did not receive or had deductions to their
attendance/productivity “bonus” whichad the effect of reducing their
overtime rate to less than 1 % times their regular rate of pay (“the Overtime
Rate Collective”); and
(2) All former and current employees ha ostensibly were classified as
independent contractors ... and weaad only their straight-time rate of
pay . .. for hours worked over forty (4i@)a workweek (“the Misclassification
Collective”)?
The Court will not, however, approve the contemd éorm of Plaintiffs’proposed judicial notice
or 90-day notice period at this time and instedtloxder the parties to meet, discuss, and report

back regarding Plaintiffs’ proposeatbtice and consent to sue fanPlaintiffs’ proposed notice

period, and all other matterslated to the conveyance of judiciadtice. As to Plaintiffs’ request
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for Rule 23 class certification, the Court will nottdg Plaintiffs’ two putative classes at this time.
Finally, the Court will deny Plaintiffs’ limited discovery motion as moot.

I. Background

A. Factual Background

Plaintiffs worked for Absolute Lawn Care lasidscapers for an indefinite period of tifde.
Plaintiffs allege that they were nonexempt lip@mployees entitled to overtime pay under the
FLSA Plaintiffs allege that Defendants provided tools and supplies, set Plaintiffs’ work
schedules and assignments, monitored Plaintiftsk, and determined Plaintiffs’ rates of pay.
Plaintiffs allege that they regularly worked méman forty hours in a work week and were thereby
entitled to overtime pay pursuant to the FLSRlaintiffs allege thaDefendants violated the
FLSA in two distinct ways. First, Plaintiffdlege that Defendants dgsiated a portion of the
“straight-time rate” of pay for Tony Bridges awther similarly situated Absolute Lawn Care
employees as a “bonus,” which effectively wast pd their hourly wage, but was not included
when calculating their overtime pay rateSecond, Plaintiffs allege that Defendants paid Juan
Calderon and other similarly situated Absolute Lawn Care employees in cash, without deducting
payroll taxes and never payingeth overtime when they worked more than forty hours in a

workweek!8

B SeeRec. Docs. 1 & 13. Since the original complaint was filed, three other individuals who also worked for
Absolute Lawn Care have joined the s8ikeRec. Docs. 5, 6, & 15.

14 SeeRec. Doc. 13 at 3.
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Plaintiffs also allege thddefendants violated various L@iana state laws and the FLSA
by using an “Employee Points System” by whidéfendants imposed upon some of the Plaintiffs
fines and deducted from the “bonus” pay for “tagfis, absences, and alleged damage to tools,
equipment, and customer property.By this system, some of @éhPlaintiffs would have their
bonus pay docked by one dollar per minute for tardiness and eliminated for unscheduled
absence&’ Furthermore, the Plaintiffs subject taetRoints System would have to pay 50% of
repair costs for reported damage to tools, egaminand customer property and pay the full repair
costs for unreported damage, even when theadea was not caused by the given Plaintiffs’
negligent or willful actior! Plaintiffs’ allege these fines drdeductions effectively reduced the
overtime compensation of Absolute Lawn Camaployees like both Tony Bridges and Juan
Calderor?? Plaintiffs allege they all made repeatiimands for their alleged unpaid wages, which
Defendants refused.

B. ProceduralBackground

The complaint in this matter was filed on January 19, 20Te complaint was brought

on behalf of Plaintiffs and all bers who were similarly situatédOn April 13, 2016, Plaintiffs

amended their complaint as of rightOn May 31, 2016, Plaintiffsiléd the instant motion to

91d. at 4-5.
201d. at 5.
2Hd.

22|d.

23d.

24 Rec. Doc. 1.
25 d.

26 Rec. Doc. 13.



conditionally certify two classes muant to the FLSA and two elses pursuant to Federal Rule

of Civil Procedure 237 On July 6, 2016, and upanitial review ofthe parties’ befs, the Court
ordered supplemental briefing on whether heurt should determine the issue of whether
Absolute Lawn Care is a “business enteyprengaged in commerce” under the FLSA as a
threshold jurisdictional question beforeonsidering Plaintiffs’ motion for conditional
certification?® That same day, the Court granted Plaintiffs leave to file a second amended
complaint?®

Il. Parties’ Arguments

A. Plaintiffs’ Initial Arguments in Support ofConditional Class Certification on FLSA
Claims and Rule 23 Class Cdfitation on State Law Claim¥

1. Conditional Certification

Plaintiffs seek to conditionallcertify two classes pursuattt 8 216(b) of the FLSA, as
well as certify two classes pursuant to Federde il Civil Procedure 23or various state law
claims?! Specifically, plaintiff argues that the Cowhould conditionally certify the following
classes of individualgursuant to the FLSA:

(1) All former and current employeeshase purported “bonus” ... was not

included in their regular rate of p&yr purposes of paying overtime under the
FLSA and/or who did not receive or had deductions to their

27 Rec. Doc. 20.
2 Rec. Doc. 33.
2 Rec. Doc. 32.
%0 Rec. Doc. 20-1

31 Upon conditionally certifying the two classes, Plaintiffk that the Court do the following: “(1) order that
judicial notice be sent to Putative €&aMembers; (2) approve the form andtent of Plaintiffs’ proposed judicial
notices and consent form [attached as Rec. Doc. 20-4]; (4) order Defendants to produceiffe’ Rlaumsel the
contact information for each Putative Class Member in goaten-readable form; (5) autlioe a 90-day notice period
for Putative Class Members to join the case; and (6) authorize notice to be sent via First Class Mail, e-mail, and
telephone to the Putative Class Membe8eERec. Doc. 20-1 at 4. Plaintiffs argtleat the nature and form of this
requested relief accords with the requirements set forth by the Supreme Gtafftian-La Roche n v. Sperling
493 U.S. 165, 172 (1989) and past practice of courts within this Di§eeRec. Doc. 20-1 at 10.
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attendance/productivity “bonus” whichad the effect of reducing their
overtime rate to less than 1 ¥z times their regular rate of pay (“the Overtime
Rate Collective”); and
(2) All former and current employees hev ostensibly were classified as
independent contractors ... and weed only their straight-time rate of
pay . .. for hours worked over forty (4@)a workweek (“the Misclassification
Collective”) 3?
Plaintiffs further request thatéiCourt approve the form and cent of a proposed judicial notice
attached to their motion, order Defendants talpoe the contact information of all putative class
members in a computer-readable form, allowa@®0-day notice period, amider that notice be
sent via mail, email, and telephotie.

Plaintiffs argue that, in the absence of cleadgace from the Fifth Circuit, courts in this
District employ a two-stage ceitifition procedure set forth lrusardi v. Xerox Corg? The first
stage, which typically includes the conditional cegéfion that Plaintiffsiow seek, centers on the
inquiry of whether notice should lsent to those similarly situatéd Plaintiffs and is typically
based only on the pleadingsidaany attached affidavits. Plaintiffs argue that to achieve
conditional certification, they neauhly meet the lenient standastishowing there are substantial
allegations that the putative class members together were the victims of a single decision, plan, or

policy of Defendantg® Plaintiffs further argue that theoGrt does not decide substantive issues

on the merits at this stageé.

32 Rec. Doc. 20-1 at 2.

31d. at 4.

341d. at 5 (citing 118 F.R.D. 351 (D.N.J. 1987)).
35 d.

361d.

371d. at 7-8 (citingwWhite v. Integrated Elec. Techs., Ir€iv. A. Nos. 11-2186 & 12-359, 2013 WL 2903070
(E.D. La. Jun. 13, 2013) (Morgan, J.)).



Plaintiffs argue that they have met this staddas to both FLSA classes. As to the first
proposed class, Plaintiffs assénat they have pointed tbefendants’ “bonus” policy, which
Plaintiffs allege resulted in members of thaigwsed class not receivitite full overtime pay they
were entitled td® Plaintiffs also point to the declarati® of six former employees of Absolute
Lawn Care confirming that the “bosuapplied to their rgular rate of pay wanot included in the
calculation of their owtime rate of pay?® As to the second proposed FLSA class, Plaintiffs argue
that their allegations, and an attached declaratsioJuan Calderon, cldg identify a policy of
Defendants to pay some of its employees in eashstraight rate gardless of hours workée.
2. Rule 23 Certification
As to the Rule 23 classes, Plaintiffs seekéddify the following casses of individuals:
(1) All current and former employees whodhafine or deduction imposed on their
wages pursuant to Defendants’ Eoyse Points System or any other
policy/procedure of Defendants which haé effect of reducing the amount of
compensation owed to the employed&3dtiversion and Dedtion Plaintiffs”);
and

(2) All former employees who have not reaeivall wages owed to them after the
termination of their employment within the time period prescribed by La. R.S.
§ 23:361 (“Wage Payment Plaintiff4®)

Plaintiffs argue that courtsutinely certify both FLSA contional classes and certify Rule
23 classes for state law claims at the same HrRéaintiffs argue the two proposed classes meet

Rule 23's various pre-requisite Specifically, Plaintiffs ssert Rule 23(a)’'s numerosity

requirement is met, because discovery sosfgports that between seventy-nine and ninety

%1d. at 8.
391d. at 8 (citing Rec. Doc. 20-3).
401d. at 9
41d. at 3.

421d. at 11-12.



individuals have worked for Defendants abden subjected to unlawful compensation and
deduction policie4® Plaintiffs further argue that theroposed classes meet Rule 23(a)’s
commonality requirement, because commgmestions among Conversion and Deduction
Plaintiffs include whether Defendants’ “Pa@nPolicy” resulted in Defendants converting and
unlawfully deducting wages owed tiwose putative class members and because there is a common
guestion among the Wage Payment Plaintiffs aghtether Defendants fadeo pay owed wages
after Defendants terminatelose Plaintiffs’ employmerit.

Plaintiffs also contend that Rule 23(a)’s typicality requirement is met because the putative
class members were subject to the same atasicompensation policiefiave similar types of
damages, and have claims based on the sagaktheeories and similar factual circumstantes.
Plaintiffs further argue that ¢htwo proposed classes satisfy RRB{a) by adequately and fairly
protecting the interests of the ptive class members, as the putative class representatives were
long-term employees of Defendants and becaosmsel for the proposedass have adequate
credentials and professional experieffcEinally, Plaintiffs asserthat the two proposed classes
meet Rule 23(b)(3)'s predominance and superiggtyuirements, because Plaintiffs’ state-law
claims contain issues of faahd law that are common to all mbers of the proposed class and
because without the class action vehicle, it weaéldmpractical if not impossible for the putative,

low-income class members to seekoreary on their relatively small clains.

431d. at 12-13 (citing Bc. Doc. 20-5).
44d.

451d. at 14.

461d. at 14-15.

471d. at 15-16.



B. Defendants’ Initial Oppositiof?

1. Conditional Certification

In opposition to conditional cification of the proposed asses pursuant to the FLSA,
Defendants argue that the FLSA is inapplicablthia case because Absolute Lawn Care is not a
“business enterprise engaged in commerce” under the E{.Bafendants assert that Absolute
Lawn Care can only be subjectttee FLSA if its annual gross volume of sales meets or exceeds
$500,000 and if it engages in interstate commerce, instead of purely local befsbefendants
point toGarcia v. Green Leaf Lawn MaintenaftandWilliams v. Henagaif as cases supporting
the conclusion that Absolute Lawn Care’s lamaintenance business falls outside the scope of
the FLSA>® Defendants assert that Pitifs’ allegations that Abolute Lawn Care’'s gross
revenues exceed $500,000 and that its employees hanatkd and tools traling in interstate
commerce are not sufficient totalslish that the Defendants’ lawn care business falls in the
purview of the FLSA. Defendants argue that witheutdence that Plairits regularly traveled
outside of Louisiana in the scope of their wiimkAbsolute Lawn Care, their FLSA claims cannot
stand and conditional certification would be inappropriate.

Defendants further argue with specific nefjdo Plaintiffs’ £cond Misclassification
Collective that conditional certifation is inappropriate because tradlegations and affidavit only

support the conclusion that Juan Calderon wasipaidsh, without indicatm that there were or

48 Rec. Doc. 23

41d. at 2-3.

S01d. at 2.

51 No. 11-2936, 2012 WL 5966647 (S.D. Tex. Nov. 28, 2012).
52595 F.3d 610, 621 (5th Cir. 2010).

53d.



are similarly situated employe#sEmploying an evaluation method previously usgdhe Court,
Defendants argue that Plaintiffsveanot established that thereaigseasonable basis to conclude
that multiple aggrieved individuals exist, let alone whether they are similarly situated to Plaintiff
Juan Calderon or desire to opt in to the conditional €fass.

Defendants further argue thadause Plaintiffs have not ajled adequate facts describing
the work of Juan Calderon or similarly situated’kess, there is no way fahe Court to conclude
that the Misclassification Collective was actuabmprised of employees as contemplated by the
FLSA.S®

2. Rule 23 Certification

In opposition to Rule 23 certification, Defemds put forward three arguments. First,
Defendants argue that Rule 23 tdaation is “procedurally ireconcilable” with conditional
certification under the FLSA. Defendant points to non-bindingasions it contends support the
conclusion that the two forms of certification in #ane action frustrates the intent of the FLSA’s
opt-in requirement® Defendants point to Plaintiffs’ proped notice and consent forms, which
Defendants argue indicate putative class membest opt in or else sk losing the right to
participate in the lawsutf. Defendants further arguleat the procedure of Ru23 certification is

significantly more stringent than conditional cecttion and that the pleadings and affidavits

541d. at 4.
51d.at 4-6.
561d. at 6.
571d. at 7.

58d. (citing, e.g, De Asencio v. Tyson Food#2 F.3d 301, 307-08 (3d Cir. 2003)ckson v. City of San
Antoniq 220 F.R.D. 55, 58 (W.D. Tex. 2003)).

591d. at 8.
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provided by Plaintiffs to datelo not yet make it possible to determine if certification is
appropriaté?

Second, Defendants argue that the Calrduld decline to exercise supplemental
jurisdiction over Plaintiffs’ state-law claims,dfreby effectively making the Rule 23 certification
issue moof! Defendants argue that plaintiffs’ stdsav claims predominate over their FLSA
claims, noting there are four distinstate law causes of action sthtompared to just one FLSA
claim and also asserting that t#aet-intensive naturef Plaintiffs’ illegal deduction claims will
“dominate the proceeding§?’

Third and finally, Defendants argue that Rtdfs have not satiséid the requirements of
Rule 23(a) and Rule 23(b)(3Defendants assert that the RRR{a) numerosity figures put forth
by Plaintiffs should be consideradcontext with otheimportant numerositfigures, such as the
location of the putative class members, the nattitke action, and the ease with which members
could be identified* Defendants assert that the same ingatary responses that indicate there
are potentially seventy-nine tonaty putative class members aiadicate that almost all of the
putative class members reside in OrleansJafiérson parish andeaeasily identified®

Furthermore, Defendants argue that Plaintiffs have not satisfied Rule 23(a)’s commonality

and typicality requirement, ahe Court will have to determine the reasonableness of wage

601d. at 8-9.

611d. at 9-10.

621d. at 10.

631d. at 11-13

641d. (citing Zeidman v. J. Ray McDermott & Co., In651 F.2d 1030, 1038 (5th Cir. 1981).

d.
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deductions based on the actiasfseach individual plaintiff® Defendants also argue that the
pleadings and affidavits by some named Plaintiffsiot adequately establish that they will fairly
or adequately represent absent class menfibé&igally, Defendants argue that Plaintiffs have
failed to satisfy Rule 23(b)(3)’s predominance and superiority requirements, because the facts of
each class members’ individual claims will ppadnate over common questions of the proposed
class®®

Defendants do not address Pldistrequest for approval of #ir proposed judicial notice,
a computer-readable documentifigtall putative class membees90-day notice period, and court
order for the proposed judicial notice togent by mail, email, and telephone.
C. Plaintiffs’ Reply?*°

In their reply to Defendants’ arguments regagd=LSA conditional certification, Plaintiffs
argue generally that Defendanimproperly put forward merit-based arguments that are not
relevant to the issue @bnditional certificatiori® Furthermore, Plaintiffs argue that at this early
stage in the litigation, their atiations that Plaintiffs used goodsanufacturedn interstate
commerce should be sufficient to merit conditiooeitification, pointing toa recent Southern
District of Florida case and publications by the Department of Labor that indicate that it has

previously imposed fines against landsogpiompanies for violations of the FLSA.

561d.

571d.

681d.

% Rec. Doc. 26.
01d. at 1-2.

"1d. at 2 (citingBautista Hernandez v. Tadala’s Nursery, |r84 F. Supp. 3d 1229, 1240 (S.D. Fla. 2014));
id. at 2 n.1 (citinge.g, Cyrilla Landscaping pays more than $78,000 in back wages, liquidated damages following
us Labor Department investigation
https://www.dol.gov/whd/media/press/whdgs®B3.asp?pressdoc=Northeast/20130221.xml).
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With specific regard to the MisclassificatioCollective, Plaintiffs argue they have
identified in their cited declarations several otinelividuals who could fit in the conditional class.
Finally, Plaintiffs assert Defendts’ merit-based challenge asttee employment status of the
Misclassification Collective is preamture and also fails to accoufar the declaration of Juan
Calderon, which specifically addresses the “economic realities” of his work with Absolute Lawn
Care, which indicate he was an emg@eyand not an independent contraétor.

As to Rule 23 certification, Plaiiffs assert that the Thir@ircuit case Defendants cite to
support their “procedurally irrecoit@ble” argument has been limited to its facts by subsequent
Third Circuit decisions and thatl @lther circuit courts of appehhve rejected the argument that
FLSA conditional certification and Rul@3 certification are irreconcilablé. Addressing
Defendants’ supplemental jurisdiction argumenaimiffs argue the Seweh Circuit has clearly
stated that courts should dieel to exercise supplemeniarisdiction in only unusual casés.
Plaintiffs argue that, at a minimum, the Cioshould certify a class of the Conversion and
Deduction Plaintiffs at least to the deductionstrdiness and absencasd for fines imposed
without regard to the worker’s negligence.

D. Defendants’ Response to Court Briefir@rder on FLSA Conditional Certificatioff
In response to the Court’s July 6, 2016, suppletal briefing order, Defendants argue that

the Court should decide threshditlSA coverage issues befodeciding Plaintiffs’ motion for

21d. at 3.
73d. at 4-5.
71d. at 5.
S1d. at 6

76 Rec. Doc. 39.
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conditional certificatior!” Defendants contend that while there is no Fifth Circuit precedent on the
issue, the Court has broad discretiondeciding conditional certification issuésDefendants
argue that by deciding threshaldverage questions now, the Cowill “refrain from stirring up
unwarrantediitigation.”’® Defendants argue that, despite the lenient standard for conditional
certification, this Court has previously emphadifieat conditional certification is not automatic
and that the Court may properly engage inuakinquiries to determine whether conditional
certification would lead to an efficient resolution of the disputes between the paRifendants
argue that district courts routinely deny conditional certification based on factual findings that
employees were not similarly situatéd.
E. Plaintiffs’ Response to Court Briefin@rder on FLSA Conditional Certificatiof?

In response to the Court’s supplemental briefirder, Plaintiffs argue that recent decisions
in this District demonstrate that the Court shaeldain from deciding sulb@ntive issues regarding
FLSA coverage at this sta§eAddressing th&Villiams v. Henagedecision of the Fifth Circuit
cited to by the Court in its briefg order, Plaintiffs argue thateltase regards only individual, not

enterprise FLSA coveradé.Because Plaintiffs have allegédth theories of FLSA coverage,

1d.
8d.

7 1d. (citing Lima v. Int'| Catastrophe Solutions, Inet93 F. Supp. 2d 793, 799 (E.D. La. 2007) (quoting
Lentz v. Spanky’s Restaurant Il, In491 F. Supp. 2d 663, 667—68 (N.D. Tex. 2007)). In plain error, Defendants cited
to Lentzas if it were an opinion of the Fifth Circuit. The Cbaautions Defendants to carefully compose its citations
and not risk supplying the Court with misleading statements of authority.

80d. (citing Crowley v. Paint & Body Experts of Slidell, In€iv. A. No. 14-172, 2014 WL 2506519 (E.D.
La. June 3, 2014) (Brown, J.)).

8ld.
82 Rec. Doc. 43.
83d. (citing Leon v. Diversified Concrete LL.Civ. A. No. 15-6301 (E.D. La. May 13, 2016) (Barbier, J.)).

84d.
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Plaintiffs argueWilliams is of limited utility 8> Furthermore, Plaintiff@argue that district court
decisions support a finding that Absolute Lawn Cawns®s of tools and vehicles is enough for it to
qualify as a business entes@iengaged in commerce for the purposes of the FESA.

F. Plaintiffs’ Supplemental Memorandum In Support of FLSA Conditional Certification
and Rule 23 Class Certificatict

Plaintiffs filed a supplemental memorandom FLSA conditional certification and Rule
23 class certification to addrefizree points. First, Plaintiffeote that their second amended
complaint—which was filed after their initiadotion for FLSA conditional certification—alleged
additional facts about gintiffs’ rate of pay®® Specifically, Plaintiffsnote that the complaint
alleges that plaintiff Tony Bdiges received commission paymethigt were reflected on his pay
stubs and argue that the issue of commission lpayld be part of the rate-of-pay claims of the
“Bridges Plaintiffs.®°

Second, Plaintiffs supplement their argumerggarding adequacy of counsel for the
proposed Rule 23 classes, contending that recently enrolled counsel, Michael T. Tusa, Jr., adds to

the strength of #ir representatioff. Finally, Plaintiffs note thatvhile their initial complaint

85|d. at 3.

86 1d. (citing White v. NTC Transp., IncCiv. A. No. 11-007 (N.D. Miss. Sept. 27, 201Bjlycarpe v. E&S
Landscaping Sery821 F. Supp. 2d 1302, 1307 (S.D. Fla. 2011)).

87 Rec. Doc. 46.
881d. at 1.

891d. at 1-3. Plaintiffs are inconsistent in how they refer to the proposed conditional classes, referring
“Bridges Plaintiffs” with regard to those employees not paidquate overtime in their complaints, and the “Overtime
Rate Collective” to refer to employees not paid adequate overtime in their motion for conditional for certifeaion.
Rec. Doc. 20-1 at 2 (referring to an “otie rate collective”); Rec. Docs. 13%4& 32 at 10-11 (referring to “Bridges
Plaintiffs” with regard to those employees not paidgadée overtime). In their supplemental memorandum on the
issue of conditional certification, plaintiffs refer to thédgjes Plaintiffs and make no reference to the Overtime Rate
Collective.SeeRec. Doc. 46 at 1-3. While the Court is willingaeerlook Plaintiffs incoristent use of referential
terminology at this time, it would behoove Plaintiffs, the Goand all parties to this litigation to employ consistent
terminology from this point forward.

%0|d. at 3.

15



ambiguously stated a Rule 23 classion claim for violations dfouisiana’s Wage Payment Act,
their second amended complaint makes clearthiest Wage Payment Act claim is brought under
Rule 23%
G. Plaintiffs’ Motion for Limited Discovery?

Referencing the Court’s July 6, 2016, supplenidiriafing order on the issue of Absolute
Lawn Care’s status as a busisesiterprise engaged in commeuoeler the FLSA, Plaintiffs filed
a motion for limited discovery. Plaintiffs argtieat, while the Court should not determine the
substantive issue of whether Absolute LawrreCs covered by the FLSA at the conditional
certification stage, the Court should allow limitgidcovery on the issue if it determines that the
coverage issue is pertinent to Plaintiffs’ conditional certification méfi@pecifically, Plaintiffs
request that the Court order lindteliscovery on the types of t@ohbsolute Lawn Care provides
to its employees, the types of sales it comgluand information on its annual revengfes.
H. Defendants’ Opposition to Plaiiffs’ Motion for Limited Discovery®

In opposition to Plaintiffs’ motion for limitediscovery, Defendants guie that Plaintiffs
misconstrue the Court’'s supplemental briefinglesr which was meant to require additional
briefing on the law, not development of the facts of the ¥&Befendants argue that they would

be prejudiced by the Court allowing in new evideand then deciding the conditional certification

%1d. at 4.

92 Rec. Doc. 34.
% Rec. Doc. 34-1
%1d.

% Rec. Doc. 38.

% |d.
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issue in short order and without gigi Defendants ample opportunity to respdhd.
l. Plaintiffs’ Reply in Support of Limited Discovef§

Replying to Defendants’ opposition of limitedsdovery, Plaintiffs argue that it would be
unfair for the Court to rule on Absolute Lawn Cargtatus as an enterprise engaged in commerce
under the FLSA, noting that infoation regarding Absolute Law@are’s business operations is
largely in Defendants’ possess| and Defendants have natem forthcoming with evidence
establishing that Absolute Lawn Carenist an enterprise covered by the FLSA.

Ill. Legal Standards

A. Standard for Conditional Certification

The FLSA sets forth requirements fornimnum wage, overtime pay, and record keeping
for certain employees who are not exempt bseathey hold executive, administrative, or
professional position¥. The FLSA also creates a private right of action for employees when these
rights are violated®® Under § 216(b) of the FLSA, one miore employees can pursue a collective
action in a representative capacity omdlé of similarly situated employeé$. There are two
requirements to proceed as a representative a¢fipmll plaintiffs must be “similarly situated”

and (2) a plaintiff must consent in writing to taart in the suit. This latter requirement means

71d. at 2.
9% Rec. Doc. 42.

9929 U.S.C. 88§ 206(a)(1), 207(a)(1), 213(a)(1). The employer bears the burden of proving the kgplicabi
of an exemptionCorning Glass Works v. Brennadil7 U.S. 188, 197 (1974).

10029 U.S.C. § 216(b).

101“An action to recover the liability . . . may be maintained against any employer (including a public agency)
in any Federal or State court of competent jurisdiction by any one or more eewpfoy and on behalf of himself or
themselves and other empéms similarly situatedId.
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that a representative action follows an “aptrather than an “opt-out” procedut®?.

The FLSA does not define the requiremefis employees to be deemed “similarly
situated.” Instead, a two-step method is rouyingilized, which was originally articulated in
Lusardi v. Xerox Corporatidfi® and described in detdil the Fifth Circuit inMlooney v. Aramco
Services® Under this approach, a codirst determines at thénhotice stage” whether notice
should be given to potential meers of the collective action, and this detgration is usually
made on the basis of “only . the pleadings and any affidavit¥® Because the Court typically
has little evidence at this stage, the determination of conditional certification “is made using a
fairly lenient standard, and tygally results in ‘condional certificaion’ of a representative
class.®% Generally, courts do not requimgore than “substantial allegations that the putative class
members were together the victims of a singtagien, policy, or plan” ad only a modest factual
basis is requiret?’ Although this is a lenient standargeneral allegationthat the employer
violated the FLSA are insufficieA?®

At the notice stage, the burden is on thentifiito demonstrate that “(1) there is a
reasonable basis for crediting the assertiondbggtieved individuals ést; (2) those aggrieved

individuals are similarly situatetd the plaintiff in relevant respects given the claims and defenses

102 See Tyson Foods, Inc. v. Bouaphakiss S.Ct. 1036, 1043 (2016kesalso Mooney v. Aramco Serv.
Co, 54 F.3d 1207, 1212 (5th Cir. 1998)erruled on other grounds iyesert Palace, Inc. v. Cost&39 U.S. 90
(2003).

103118 F.R.D. 351 (D.N.J. 1987).

10454 F.3d at 1213-14.

105 See id.

1061d, at 1214.

1071d. at 1214 n.8 (quotingperling v. Hoffman—LaRoche, Int18 F.R.D. 392, 407 (D.N.J. 1988)).

108 Chapman v. LHC Group, Inc126 F. Supp. 3d 711, 720 (E.D. La. 2015) (Brown, J.) (cMetson v.
Directech Southwest, IncCiv. A. No. 07-1087, 2008 WL 258988, at *4 (E.D. La. Jun. 25, 2008) (Feldman, J.)).
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asserted; and (3) those individuatant to opt in to the lawsuit® The burden to show that
plaintiffs are similarly sitated rests on the plaintiff® but “[a] plaintiff need only demonstrate a
reasonable basis for the allegation that a class of similarly situated persons may dXintiffs
need not be identically situatétf,and even plaintiffs who opaein different geographical
locations and under different managers and sups/imay be deemed similarly situated in some
circumstances, such as when they stsamilar job titlesand responsibilitie$'? “Whether at the
notice stage or on later review lleative action certification is ngirecluded by the fact that the
putative plaintiffs performed various jobs in differing departments and locatitha. plaintiff
must do more than show the mere existencet@raimilarly situated persons, because “there is

no guarantee that those persons willalty seek to join the lawsuit*® Only those employees

109 ang v. DirecTV, In¢.No. 10-1085, 2011 WL 6934607, at *4 (E.D. La. Dec. 30, 2011) (Browseg.);
also Morales v. Thang Hung CorgNo. 08-2795, 2009 WL 2524601, at *2 (S.D. Tex. Aug. 14, 2adigkson v.
U.S. Postal SeryNo. 09-83, 2010 WL 3835887, at *5, 2010 U.S. Dist. LEXIS 104112, at *18 (E.D. Tex., July 22,
2010).

10 England v. New Century Fin. Cor@70 F. Supp. 2d 504, 507 (M.D. La. 2005).

11 ima v. Intl Catastrophe Solutions, In@93 F. Supp. 2d 793, 798 (E.D. La. 2007) (emphasis added)
(Fallon, J.).

12 Crain v. Helmerich & Payne Int'l Drilling CoCiv. A. No. 92-0043, 1992 WL 91946 (E.D. La. Apr. 16,
1992).

13Kuperman v. ICF IntICiv. A. No. 08-565, 2008 WL 4809167, at *7-8, (E.D. La. Oct. 31, 2008) (Barbier,
J).

14Donohue v. Francis Serv., Ind&No. 04-170, 2004 WL 1161366, at *2 (E.D. La. May 24, 2004) (citations
omitted) (Barbier, J.) (granting conditional certification where plaintiffs alleged a copafiop of employer denying
employees payment and finding affidavits and other documentary evidence sufficient to sigpgléagations). “The
Court rejects defendants' argument thath a class is problematic becaitsmcludes individuals from various
positions, locations, etc.; the law is plain that that does not undermine the ‘similarly situated’ requidemenit3.

115 Tolentino v. C & J Spec—Rent Serv., Jritl6 F. Supp. 2d 642, 647 (S.D. Tex. 2010) (citikiigv.
Sugarland PetroleurrCiv. A. No. 09—-cv—-0170, 2009 WL 5173508, at *2 (S.D. Tex. Dec. 22, 28@8)alsd1 & R
Block, Ltd. v. Housderi86 F.R.D. 399, 400 (E.D. Tex. 1999) (“[A]lthough the standard for satisfying the first step is
lenient, . . . the court still requires at least substantiajatilens that the putative class members were together victims
of a single decision, policy or plan”) (internal quotation omitted)).
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who affirmatively “opt-in” to the suiaire bound by a collective action under the FLX&A.

If conditional certification iggranted, the case then proceeds through discovery as a class
action to the “merits stage,” at which tittee defendants may move for decertificattéhAt that
time, a more stringent approach governs lamshrdi applies a three-factor test, considering: (1)
the extent to which employment segs are similar or disparate;) (he extent to which any of the
employer’s defenses are comnarindividuated; and (3) faiess and procedural concettfsThe
court then makes “a factual determioation the similarly isuated question!*® either allowing
the representative action “to proceed to triai”decertifying the class and dismissing without
prejudice the claims of opt-in plaintifté? Generally, the matter is less appropriate for certification
when plaintiffs’ job experiencemre more dissimilar and wheretlemployer’s defenses are more
individuated. Although theifth Circuit has not specificallendorsed decertification in this
manner;?! the Fifth Circuit has affirmed district court’s decertifation decision based on the use
of the Lusardi approach?? This approach “is consistent with the Fifth Circuit's statements that

there is a fundamental, irreconcilable differebeéwveen the class action described by Rule 23 of

11629 U.S.C. § 216(b) (“[N]o employee shall be a party plaintiff to any such action unless he gives his consent
in writing to become such a party and such consent is filed in the court insugictaction is brought.”).

11"Mooney 54 F.3d at 1214.

118 Kuperman 2008 WL 4809167 at *5 (quotinbphnson v. Big Lots Stores, In661 F. Supp. 2d 567, 573
(E.D. La. 2008) (Vance, J.) (conditiorartification the majority approach)).

119Mooney 54 F.3d at 1214.
120 Id.

211d. at 1216 (“In so holding we specifically do not endorse the methodology employed by the district court,
and do not sanction any particular methodology. We simply need not decide the appropriate nggtihodelothese
facts, and therefore leave that inquiry for another day.”).

122|d, at 1215-16.
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the Federal Rules of Civil Procedure dhd collective actioprovided by the FLSA3
B. Standard for Rule 23 Certification

Class actions not brought guant to the FLSA are governeg Rule 23 of the Federal
Rules of Civil Procedure, and Plaintiffs need nrgtfestablish the merits of their case in order to
gain certificationt?* Instead, in order to be certified, a proposlass must first meet the initial
requirements established by Federal Rule of Gralcedure 23(a): (1) numerosity of parties; (2)
commonality of legal and factuadsues; (3) typicality of the claims and defenses of the class
representatives; ar(d) adequacy of the representation by the class representatives.

In addition to satisfying the requirements ol&k3(a), the proposedasds must also satisfy
at least one of the three requirements listed in R8(b), which sets forth the types of actions that
may be maintained as a class action. As here, \plantiffs seek certiiation pursuant to Rule
23(b)(3), “the court [must] find] that the questions of law dact common to class members
predominate over any questions affecting omigividual members, anthat a class action is
superior to other available methods for faatyd efficiently adjudicating the controversy®Rule
23(b)(3) contains a list of “nti@ers pertinent” to the findingsf predominance and superiority:

(A) the class members’ interests in individually controlling the prosecution or

defense of separate actions; (B) the extent and nature of any litigation concerning

the controversy already begby or against class membe(€,) the desirability or

undesirability of concentratg the litigation of the claims in the particular forum;
and (D) the likely difficulties in managing a class acfith.

123 Smith v. ServiceMaster Holding Corplo. 10-444, 2011 WL 4591088 (M.D. La. Sept. 30, 2011) (noting
the important difference between opt-in and opt-out class actions) @dimgdpz v. Cingular Wireless L1853 F.3d
913, 916 (5th Cir. 2008)pee alsd.aChapelle v. Owens-lllinois, In&G13 F.2d 286, 288 (5th Cir. 1975).

124Eisen v. Carlisle & Jacqueli17 U.S. 156, 178, 94 S.Ct. 2140, 40 L.Ed.2d 732 (1974) (dititier v.
Mackey Int) 452 F.2d 424, 427 (Sth Cir. 1971)).

125Fed. R. Civ. P. 23(ayee also Wal-Mart Stores, Inc. v. DukE31 S. Ct. 2541, 2550 (2011).
126 Fed, R. Civ. P. 23(b)(3).

127 |d
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In its recent decision ifyson Foods, Inc. v. Bouaphakdbe Supreme Court further
elaborated on the standard for satisfying Rule 23(B383)he Court noted that the predominance
inquiry “calls upon courts to give careful scnytito the relation beteen common and individual
questions in a casé?® The Court explained the differendestween the two sorts of questions,
noting that “[a]n individual question is one whenembers of a proposed class will need to present
evidence that varies from member to memldre a common question is one where the same
evidence will suffice for each member to make a priatie showing or the issue is susceptible to
generalized, class-wide prodf® The Court further explained thdhe predominance inquiry asks
whether the common, aggregation-dirapissues in the case are mprevalent or important than
the non-common, aggregation-dafing, individual issues-* When a court determines that “one
or more of the central issues in the action areroon to the class and canszed to predominate,
the action may be considereaper under Rule 23(b)(3) even thougher important matters will
have to be tried separately, such as damagesome affirmative defenses peculiar to some
individual class memberg?®

As the parties seeking certifitan, the burden to show thdt af the requirements for class
certification have been rhgests on the plaintiff$ Then, the decision of velther to certify a class

lies soundly within the distriatourt’s discretion; however, éhCourt “must conduct a rigorous

128Tyson Foods136 S. Ct. at 1045.
129 |d

1301d. (internal quotations omitted).
Bl|d. (internal quotations omitted).
132]d. (internal quotation omitted).

138 See Unger v. Amedisys, 10401 F.3d 316, 320 (5th Cir. 2005).
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analysis of the [R]ule 23 preneigites before certifying a clas$* Further, “Rule 23 requires the
Court to find, not merely assumeetfacts favoring @ss certification 8

IV. Law and Analysis

A. Conditional Class Certification on FLSA Claims

The Court begins its analysiyy addressing the arguablyréshold issue identified by
Defendants regarding whether Absolute Lawn Care is a business enterprise engaged in commerce
pursuant to the FLSA and thereby subject t&ALAs indicated by the Court’'s supplemental
briefing order, the Court found it appropriatedietermine whether Plaintiffs, at the conditional
certification juncture, have an lagation to adequately establigiiat Defendants may be properly
subject to an FLSA action, givehat the operative complaint makenly general statements that
Absolute Lawn Care is a business enterprisegaajan commerce and that the affidavits provided
by Plaintiffs do notaddress the topi® However, despite the factahDefendants have asserted
that the annual revenue of #diute Lawn Care is under $500,680and that the nature of the
business is purely local, Defendaritave not filed a motion to dismiss or motion for summary
judgment and instead waited more than two monttes &fitially filing an answeto raise this
threshold issue. Defendants seeghy have exclusive control @he information needed for the
Court to decide the issue and have failed tmtptm any case law indicating that courts may

properly make a merits determination on thisuie at the initial, notice stage of conditional

134 Castano v. Amer. Tobacco C84 F.3d 734, 740 (5th Cir. 1996).
135 Unger, 401 F.3d at 321 (citing Fed. R. Civ. P. 23(b)(3)).

B8Wwilliams 595 F.2d at 621Sobrinio v. Med. Ctr. Visitor's Lodgd74 F.3d 828, 829 (5th Cir. 2007) (citing
Mitchell v. H.B. Zachry C9362 U.S. 310 (1960)).

137 Rec. Doc. 37 at 1.
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certification’*® Indeed the Court is persuaded by recentsitens within this District concluding
that the issue of whether a defendant is a busiet®rprise engaged in commerce is not pertinent
to conditional certitation analysig® The Court will grant conditional certification and leave the
coverage issue to be addressed after the partreshlaa an opportunity to engage in discovery on
the issue.

Leaving the FLSA coverage later to be dedidfter some discovery has taken place, the
Court now turns to whether Plaintiffs have rtiet requirements for having the Court conditional
certify its two proposed FLSA classdJnder the lenient standardLafsardiand at the notice, not
merits, stage, plaintiffs’ pleadings and affidaytevide substantial allegations that the two sets
of putative class members were together themg of Defendants’ policies regarding overtime
compensation and independent contractor classification respectively. As an initial matter, the
Court rejects Defendants’ argument, as it has béfBthaat Plaintiffs havenot shown that other
employees identified by Plaintiffs desire toibehe litigation. Beyond not according with Fifth
Circuit precedent, the argumeayparently misses the purposéshe FLSA'’s opt-in provisions—
giving similarly situated putative class members the option to jeititthation, if they so desire.

As to the Overtime Rate Collective, Plgfifs have supplied a reasonable basis for

concluding that Defendants’ afjed company-wide “Employee Points System” applied to the

138 Indeed, none of the cases cited to by DefendantosLie conclusion that the FLSA coverage issue is
decided at any stage other than summary judgriéiitams, 595 F.2d at 621Sobriniq 474 F.3d at 829.

138 Rec. Doc. 37 at 1.

139 See Leon v. Diversified Concrete LU, 15-6301, 2016 WL 2825073, at *4 (E.D. La. May 13, 2016)
(Barbier, J.) (quotingtang v. DirecTV, In¢g.No. 10-1085, 2011 WL 6934607, at *3 (E.D. La. Dec. 30, 2011) (Brown,
J.)) (With regards to the issue of whether defendant wasi@nprise engaged in interstate commerce, “[tlhe Court
‘need not decide at this juncture the exact nature of the employment relationship here™).

10Rendon v. Global Tech. Sol., LIio. 15-242, 2015 WL 8042164t *8 (E.D. La. Dec. 4, 2015) (Brown,
J.).
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compensation rate of more employees than flast numerous named plaintiffs in this case.
Furthermore, Plaintiffs have come forward wsilk sworn declarations of former Absolute Lawn
Care employees who assert that they didr@ective due overtime pay for hours worked over 40,
because the overtime rate ofypdid not take into account thmurported “bonus” for attendance
and hours worked in a weék Each declaration states that tfieen declarant is aware of other
employees of Absolute Lawn Care who simijasbmplained of not receiving their due overtime
because of the “bonus” issue, with some aetlons identifying specific employees by first
name'4?

Plaintiffs’ support of conditional certificatioaf the Misclassification Collective is less
robust than its support for the Overtime Ratdlgtion. Plaintiffs have come forward with the
sworn declaration of Juan Calderon, which stttas while he worked for Absolute Lawn Care,
he was paid a straight rate of pay in cashndigas of whether he waekd over 40 hours in a work
week, with no taxes withheld by Absolute Lawn CHPeMr. Calderon asserts that he has had
conversations with other employees of AbsolLag/n Care who workedithout ever receiving
overtime pay for hours worked beyond 40-per week, identifghrge first name¥* The
declaration of Tony Bridges, whileot asserting that he israember of the Misclassification
Collective, does assert that he worked with Fdygen Hispanic workers who received a straight
rate of pay regardless of hours workétDefendants argue that Plaintiffs must do more to show

that the putative members of the Misclasstfma Collective were actually not independent

141 SeeRec. Doc. 20-3 at 1-14 & 17-19.
142 |d

143SeeRec. Doc. 20-3 at 15.

1441d. at 15-16.

145Rec. Doc. 20-3 at 3.
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contractors; however, theyte only to cases going to the unlgleng merits of a plaintiffs’ FLSA
case, not notice-stageonditional certificatiort*® At this initial notice stage, Plaintiffs have
provided a reasonable basis to dade that more of Defendantsimployees than just Calderon
did not receive any overtime compensation due togoeassified as independent contractors.

The Court notes that, in addition to seekaanditional certification of its two proposed
classes, Plaintiffs ask the Cotatapprove their proposeubtice and consent to sue forms, approve
a 90-day notice period, order Defendatat send Plaintiffs a computeeadable list of all putative
FLSA class members, and ordeansmission of the noti¢é! Defendants did not state any
objection to these requests in their memorandwwever, the Court finds it appropriate to follow
its past practice and order the parties to coslhertly after this Ordeand Reasons is signed to
jointly discuss the appropriate form and scopgudicial notice to the FLSA class membé&ts.
The Court notes its doubt that a@8y notice period is necessarntlis case, given the proximity
of most all of theputative class membet® The Court expects counset fine parties t@onfer in
good faith in an attempt to come forwardha joint proposal fojudicial notice.
B. Rule 23 Class Certification on State Law Claims

Before addressing Rule 23 certification, Weurt addresses, and rejects, Defendants’
argument that supplemental jurisdiction over miffs’ state-law claimsis not appropriate.
Plaintiffs’ FLSA and state-law claims are dlgarelated to the basic issue of Defendants’

compensation to Plaintiffs, and t@eurt will not conclude at thigoint that Plaintiffs’ state-law

146 See Hopkins v. Cornerstone Amé&d5 F.3d 338 (5th Cir. 2008phibault v. Bellsouth Telecomm., Inc.
612 F.3d 843, 848 (5th Cir. 2010).

147 SeeRec. Doc. 20-4.

148 See Lang2011 WL 6934607 at *10.

9Rec. Doc. 20-5 at 3—18ge also Marshall v. Louisianblo. 15-1128, 2016 WL 279003, at *12 (E.D. La.
Jan. 22, 2016) (Brown, J.).
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claims constitute “the real body” of the cd8tFurthermore, the Court notes that, even were the
Court to conclude that the state-law claims saitgally predominated #haction, the Court would
have discretion to retaisubject matter jurisdiction over all related claiftisAs such, the Court
now turns to Plaintiffs’ reque$br Rule 23 class certification.

Unlike the lenient standards for FLSéonditional certification, Rule 23 imposes
significantly more stringent requirements thatsinbe satisfied before a court may certify a
putative class. In addition to arguing that Riéi's proposed Rule 23 classes do not meet Rule
23's certification requirements, Defendants adsgue that FLSA contnal certification and
Rule 23 certification are fundamentally incompatidtel that the Court should decline to exercise
supplemental jurisdiction. Because Defendamsompatibility argument would be moot should
the Court otherwise deny Rule @8rtification, the Court begins lgetermining whether Plaintiffs
have satisfied Rule 23’s more sfyent certification requirements.

Unlike the two FLSA conditional akses, the Court finds that Plaintiffs have not satisfied
Rule 23’s requirements for class tifezation. The Court is not satigfil that Plaintiffs have met
either Rule 23(a)(1)’'s numerosity requiremestt Rule 23(b)(3)’s w@periority requirement.
Plaintiffs assert that the@re between 79 and 90 persons who have worked for Defendants and
have been subjected to Defendants’ alleged viniatof Louisiana stateva Plaintiffs support the
assertion by reference to Defendants’ interrayatesponses, which identify 79 such employees
and indicates that “approximately 10 persdra/e performed services as Landscape Crew

Leader.*®? A review of the identified employees indicates that 76 of the 79 live within

1505ee28 U.S.C. § 1367(ckee also United Mine Workers of America v. Gjl3i88 U.S. 715, 727 (1966).
151 |d

152Rec. Doc. 20-5 at 3-13.
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approximately 20 miles of downtown New Orleans ghe other three liveithin about 20 miles
of each other in central Michigap?

Plaintiffs cite to non-binding and mostly ddtauthority to support thconclusion that any
proposed class of more than #@lividuals meets Rule 23(a)(¥* Defendants correctly rebut
Plaintiffs’ assertion about Rule 23(a)(1)’'s reguients, noting clear Fifth Circuit authority that
guides courts to consider more than just theneéed number of likely class members, but also
consider the “geographical dispersion of thass| the ease with which class members may be
identified, the nature of the actiomdathe size of each plaintiff's claim® Indeed, the Fifth
Circuit has recently reaffirmed that “the mbher of members in a proposed class is not
determinative of whether joinder is impracticable®.”

In light of binding Fifth Circuit authorityrad upon review of the record, the Court cannot
conclude that Plaintiffs’ proposed Rule 23 memlagesso numerous thatinaler is impracticable.
Indeed, while the Court does not find it necessamnydde into the issue of whether the FLSA’s
“opt-in” classes are incompatible with Rule 23tpt-out” classes, the Court notes that the FLSA’s
notice and consent procedures wiljnificantly aid Plaintiffs inseeking joinder of all possibly

aggrieved putative class members. And becauasppiears that joinder is not impracticable and

153 See id.The three identified employees living outsidetmogolitan New Orleans all appear to live in
Harrison and Farwell, Michigaisee idat 10-11.

154 Indeed, the Court notes that Plaintiffs’ memorandum seemingly quotes a 2011 Third Circuit decision
support its assertion that any class with more than 406b@es meets Rule 23(a)(1), otherwise citing only non-binding
decisions predating 198%eeRec. Doc. 20-1 at 12. EhThird Circuit decisionSullivan v. DB Investments, Inc.
contains no quote supporting Plaintiffs’ assertion. llemrhore, Plaintiffs’ argumerdoes exactly what the Fifth
Circuit has cautioned against—"rely[] orase as a precedent simply because itvwesm class of a particular size”).
See In re TWL Corp712 F.3d 886, 894 (5th Cir. 2013) (citing 7A Charles Alan Wright efatleral Practice and
Procedure§ 1762 (3d ed. 2005).

155 See Zeidman v. J. Ray McDermott & &1 F.2d 1030, 1038 (5th Cir. 1981).
1560 re TWL Corp.712 F.3d at 894 (citinNlullen v. Treasure Chest Casino, LLT86 F.3d 620, 624 (5th
Cir. 1999)).In re TWL CorpreaffirmsZeidmars Rule 23(a)(1) analytical framewor&ee id.
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that the overwhelming majority gbossible plaintiffs in this action live within miles of this
District’s courthouse, th€ourt cannot conclude at this time thatlass action is “superior to other
available methods for fairly and effently adjudicating the controversy??

Should discovery reveal that the number, locatorsjtuation of the plaintiffs is markedly
different than what the record currently refledhe Court would entein a renewed motion for
Rule 23 certification. At this time, however, teurt cannot conclude that Rule 23 certification
for any of Plaintiffs’ proposd classes is appropriate.

V. Conclusion

IT IS HEREBY ORDERED that Plaintiffs’ “Motion for Conditional Certification and
Class Certification®®is GRANTED IN PART andDENIED IN PART as follows.

IT IS FURTHER ORDERED that Notice shall be sent to: “All former and current
employees [of Absolute Lawn Care] whose purgbftenus” . . . was not included in their regular
rate of pay for purposes of paying overtime uritier FLSA and/or who did not receive or had
deductions to their attendance/productivity ihe” which had the effect of reducing their
overtime rate to less than 1 ¥ &atheir regular rate of paytife Overtime Rate Collective”}>®

IT IS FURTHER ORDERED that Notice shall be sent to: “All former and current
employees [of Absolute Lawn Care] who ostensitdye classified as ingendent contractors . . .

and were paid only their straight-time ratepay . . . for hours worked over forty (40) in a

7Fed. R. Civ. P. 23 (b)(3). The Court acknowledges that Defendants further argue théfisPHairgifailed
to demonstrate commonality and typicality of claims, because the nature of fines, deductions, and teraynaition p
will be necessarily individualizeand fact-intensive inquirieSeeRec. Doc. 23 at 12. Given that the Court has found
other grounds on which to deny certification, the Couetsdaot find it necessary to address those arguments at this
time.

158 Rec. Doc. 20.

159 Rec. Doc. 20-1 at 2.

29



workweek (“the Misclassification Collective”}&°

IT IS FURTHER ORDERED that the parties shall meatdiconfer regarding the form
and content of the proposed meti in keeping with the Coust'ruling herein. The parties are
ordered to submit a joint proposed notice andtjpmposed notice period within 10 days of the
date of this Order and Reasons. If the partiesiaable to agree on a proposed notice, the parties
shall submit (1) their proposexbtice and notice period and (Rgir objections, with supporting
authority, to the oppasg party’s notice and/or consent formithin 10 days ofthis Order and
Reasons, and request an expedstadlis conference on the matter.

IT IS FURTHER ORDERED that Plaintiffs’ request focertification of two putative
classes asserting state law claims is denied with@jiidice to Plaintiff's right to re-urge a Rule
23 certification motion, if apppriate and in keeping wite Court’s ruling herein.

IT IS FURTHER ORDERED that Plaintiffs’ motion for limited discovet§*is DENIED
AS MOOT.

NEW ORLEANS, LOUISIANA, this 1St day of November, 2016.

DK\ﬂANNETTE JOLI TE BROWN

UNITED STATESDISTRICT JUDGE

160 Rec. Doc. 20-1 at 2.

161 Rec. Doc. 34.
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