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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

YADI MARK CIVIL ACTION
Plaintiff

VERSUS NO. 16-455

SUNSHINE PLAZA, INC. SECTION: “E” ( 2)
Defendant

ORDER AND REASONS

Before the Court is a motion for judgmeon the pleadingsfiled by Third-Party
Defendant, Mesa Underwriters Specialty Insurancg®USIC”). Defendant and Third
Party Plaintiff, Sunshine Plaza, Inc. (“Sunshin@pposes this motioAFor the reasons
that follow, the motion for judgment on the pleagshis GRANTED .

BACKGROUND

On January 19, 2016, Plaintiff, Yadi Mark, filedrhadmplaint against Defendant,
andThird-Party Plaintiff, Sunshine under the Americans witisabilities Act,42 U.S.C.
§1218let se(“ADA"). 4 According to her amplaint, Ms. Mark alleges Sunshine owns and
operates commercial property that does not compti whe regulatory requirements
established under the ADAAs a result of the alleged infractions, Ms. Markekg
declaratory andnjunctive relief attorney’s fees, and cospairsuant to Title Ill of the

ADA. 6

1R. Doc. 31.
2R, Doc. 32.
3R. Doc. 31.
4R. Doc. 1.
5]d. at 2-3.
61d. at 1.
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On July 18, 2016, Defendant, and ThiPérty Plaintiff, Sunshine fileé Third-
Party Complaint against MUSICSunshine alleges MUSIC is liable for defense and
indemnity as a result of the insurance policy MUSI@vided to Sunshing.Sunshine
argues it notified MUSIC of the claims made by N&ark in this matter, and demanded
its defense, indemnity, and coverage for any damagea result of claimdlaged by
Plaintiff but MUSIC denied coverageSunshine alleges it has sustained expenses and
damages for which MUSIC is liable, including withtdimitation all attorneys’fees, costs,
interest, and penalties that may or must be asdegsder Louisian&evised Statutes
section 22:1892 and/or secti@2:1973% In response, ThirdParty Defendant, MUSIC,
filed its motion for judgnent on the pleadindsarguing Ms. Mark’s claims fall outside the
coverage of theolicy’? in question and that MUSIC has no obligen to defend or
indemnify Sunshine against naovered claimg$3 Sunshine opposes MUSIC’s motidh.

Coverage A of thePolicy extends to “sums that the insured becomes legally

obligated to pay as damages” because of “bodilyriyijor “property damage” “caused by

an ‘occurrence.’ Coverage A excludes damage to Sunshine’s own ptggeCoverage

’R. Doc. 26.

81d. at 2.

o1d.

0]d. at 2-3.

1R. Doc. 31.

2ZMUSIC issued two successive policies of commergéeieral liability insurance coverage to Sunshine. R
Doc. 311, at 2. In its ThirdParty Complaint, Sunshine alleges the policy instiom is Policy No.
MP0017008000466. R. Doc. 26, at 2. As MUSIC expdain its mremorandum in support of its motion for
judgment on the pleadings, “Although Sunshine akthat the claims are covered under Policy No.
MP00017008000466, this contract was not issuedl affttér this action was filed. It is therefore unclear
whether Sunshine has sought or intends to seek agearnder the Policy No. MP00017008000242.
Aside from the policy period, the Policies are stadively identical.” R. Doc. 31, at 2 n.1. The Court will
assume the ThirdParty Plaintiff is pursuing covage under Policy No. MP0001780002@8Re “Policy”)

as this was the active policy during the time whlee Ms. Mark filed her initial complaint.

BR. Doc. 311.

“R. Doc. 32.

15R. Doc. 312, at 25.

18 R. Doc. 312, at 28.



B of thePolicyencompasses “suntbat the insured becomes legally obligated to pay a
damages because of ‘personal and advertising ihjutit?

ThePolicydefines“bodily injury”as “bodily injury sustained by a pgon, including
death resulting from any of these at any tird%The erm “property damage” means
either “physical damage to tangible properitycluding all resulting loss of use of that
property. All such loss of use shall be deemeddcuo at the time of the physical injury
that caused fitor “loss of use of tangible pperty that is not physically injuredl such
loss of use shall be deemed to occur at the timt@@foccurrence’ that caused”# The
term “Occurrence” means an accident, including comous or repeated exposure to
substantially the same general hauindonditions20 “Personal and advertising injury”is
defined to include injuries arising out of severesific acts of wrongful conduct:

(a) false arrest, detention or imprisonment; (b) isi@lis prosecution; (c)

the wrongful eviction from, wrongful entnnto, or invasion of the right of

private occupancy of a room, dwelling or premisieatt a person occupies,

committed by or on behalf ofits owner, landlordessor; (d) oral or written

publication, in any matter, of material that slangler libels aperson or

organization or disparages a person’s or orgaromigoods, products or
services; (e) oral or written publication, in anyatter, of material that
violates a person’s right or privacy; (f) the udeanother’s advertising idea

in your “advertsement”; (g) infringing upon another’s copyrightade

dress or slogan in your “advertisement.”

LEGAL STANDARD

Rule 12(c) provides: “After the pleadings are cldsmit within such a time as to
not delay the trial, any party may move for judgmem thepleadings.22 “A motion

brought pursuant to [Rule] 12(c) is designed tgdse of cases where the material facts

7R. Doc. 312, at 3Q

18R. Doc. 312, at 37; R. Doc. 338, at 37.
YR, Doc. 312, at 39; R. Doc. 38, at 39.
20 |d.

211d.

22FgD.R.CIV. P.12(c).



are not in dispute and a judgment on the merits lbarrendered by looking to the
substance of the pleadings and any judicially restitacts’23

The standard for deciding a Rule 12(c) motion ta@gment on the pleadings is the
same as the standard for deciding a motion undée B2(b)(6)24 Under Rule 12(b)(6),
and thus under Rule 12(c), ‘[t]jo avoid dismissalcamplaint must contain sufficién
factual matter, accepted as true, to state a ctaimelief that is plausible on its facé>”
“To be plausible, the complaint’s {flactual allegans must be enough to raise a right to
relief above the speculative levet®“In deciding whether the complaint states a valid
claim for relief, we accept all wepileaded facts as true and construe the complaittten
light most favorable to the plaintif2? “We do not accept as true conclusory allegations,
unwarranted factual inferences, or legal conclusi&f

LAW AND ANALYSIS

l. Duty to Defend
The parties agrekouisiana law applie8? “Under Louisiana law, {a]n insurance
policy is a contract between the parties and shbeldonstrued by using the generalrules
of interpretation of contracts set forth in the limana Civil Code.3°“The Louisiana Civil

Code provides that {t]he judiary’s role in interpreting insurance contractoisscertain

23 Great Plains Trust Co. v. Morgan Stanley Dean Wi&eéCo., 313 F.3d 305, 312 (5th Cir. 2002)
(quotingHerbert Abstract Co. v. Touchstone Props., 194 F.2d 74, 76 (5th Cir. 1990)).

24|n re Katrina Canal Breaches Litig495 F.3d 191, 205 (5th Cir. 200 Bee also Gentilello v. Reg&27
F.3d 540, 54344 (5th Cir. 2010)See alspGreat Plains Trust C9.313 F.3d at 312 (“[T]he cdral issue is
whether, in the light most favorable to the plaffithe complaint states a valid claim for religf.”

25|n re Great Lakes Dredge & Dock Co., L1 &4 F.3d 201, 210 (5th Cir. 2010) (quotiAghcroft v. Igbal
556 U.S. 662,678 (2009)).

26|d. (quotingBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)).

271d. (quotingDoe v. MySpace, Inc528 F.3d 413, 418 (5th Cir. 2008)) (internal catidn marks omitted).
281]d. (citations and internal quotation marks omitted).

29 SeeR. Doc. 26 (allegig damages under Louisiana Revised Statutes se28di892 and/or section
22:1973); R. Doc. 31, at 3 n.2 (“The policy was issued in Louisianatbouisiana insured and is
therefore governed by Louisiana law.”).

30 Wisznia Co. v. Gen. Star Indem. C69 F.3d 446, 448 (5th Cir. 2014) (quotiMpyo v. State farm
Mut. Auto. Ins. Cq.20031801, p. 3 (La. 2/25/04); 869 So.2d 96, 99).
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the common intent of the parties to the contragtcbnstruing words and phrases ‘using
their plain, ordinary and generally prevailing meamn” 31

“Insurance policies generally provide thattimsurer has the right and, indeed, the
duty to defend the insured?’As the Fifth Circuit has explained, “When the inaoce
policy clearly provides coverage for damages alldgeaused by the insured, the insurer
is usually eager to defend the insured to limitligbilities; difficulties arise when the
insurer concludes there is no coverage.”

In Wisznig the Fifth Circuit explained:

Under Louisiana law, the insurer’s duty to defemdts against its insured

is broader than its liability for damage claimsuBjLouisiana courts decide

the scope of the insurer’s duty to defend by conrpthe insurance policy

to the allegations in the injured plaintiff's petih, with the insurer being

obligated to furnish a defense unless the petitiommbiguoushexcludes

coverage. Under the “eigitorners rule,” courts compare the four corners

of the petition with the four corners of the insaca policy without resort

to extrinsic evidence.

In applying the eightorners rule, ambiguous terms in the insuranceypol

are strictly construed against the insurer. Althloube allegations in the

petition are “liberally interpreted” in favor of éhinsured, it is well settled

that the allegations of fact, and not conclusiocomtained in the petition

determine the obdiation to defend#
“When determining whether or not a policy affordsverage for an incident, it is the
burden of the insured to prove the incident falidnm the policy’s terms3>The duty to

defend “arises whenever the pleadings againstriBaried disclose even a possibility of

liability under the policy.36 The insurer has a duty to defend unless the aliegatn the

31ld.

32|d. at 449(citingHartford Accident & Indem. Co. v. United Gen. I&n., 855 F.2d 228, 231 (5th Cir.
1988)).

33|d. (internal citations omitted).

341d. (internal citations and quotations omitted).

35Doerr v. Mobil Oil Corp, 20000947 (La. 12/19/00), 774 So. 2d 119, 124.

36 Steptore v. Masco Const. C83-2064 (La. 8/18/94), 643 So. 2d 1213, 12%2e also United Natlns.
Co. v. Paul and Mar’s In¢No. 10799, 2010 WL 2690615, at *2 (E.D. La. July 11, 2011

5



petition for damages, as applied to the policy, mbaguously preclude coveragé‘Once
a complaint states one claim within the pgBacoverage, the insurer has a duty to accept
defense of the entire lawsuit, even though othamts in the complaint fall outside the
policy’s coverage 38

A. Allegations of the UnderlyingComplaint

Ms. Mark filed suit against Sunshine seeking deadary and injunctive relief,
attorneys’ fees, and costs pursuant to the ADAhe Plaintiffs complaint alleges
Sunshine is the “owner and lessor of the real prope and improvements which are
subject of this action, to wit: a shopping centalted the Sunsine Plaza generally located
at 2980 Highway 190, Mandevillepuisiana70471’(the “Property”)40 The Property is
alleged to be a place of public accommodation sttbje regulation under the ADA
Plaintiff alleges she is a qualified individualth a disdility under the ADA2 and that
the Property is not accessible due to a numbemafdility-related architectural barriers”
and other features that are noampliant with ADA Regulation$3

B. Whetherthe ComplaintAlleges a tofFacts thatWould Fall Within
the Policy’s Coverage

As Defendant, and Thir@arty Plaintiff, Sunshine explains, “There is ngmlite
that MUSIC issued the Policy to Sunshine Plaza, Mar is there any dispute over the
terms of the Policy just over how to interpret it*4 Third Party Defendant, MUSIC,

arguesthe Policy does not cover Ms. Mark’s complaint agdi Sunshinés Under the

37Martco Ltd. Pship v. Wellons, In¢588 F.3d 864, 872 (5th Cir. 2009)

38 Treadway v. Vaughr633 So. 2d 626, 628 (La. Ct. App. 199@&Yit denied 635 So. 2d 233 (La. 1994)
39R. Doc. 1, at 1.

401d. at 2 18.

41|d. at 3, 7 13.

42|d. at 2, 1 4.

43|d.at 34,1 21

44R. Doc. 32, at 3.

45SeeR. Docs. 3141



Policy, MUSIC is required to pay for damages thatur as a result of “bodily injury”,
“property damage” or “personal and advertising iryjuais defined in the agreem efft.
i. Property Damage
The Policy specifies that it will applyinter alia, “to bodily injury’ and ‘property
damage’. .. caused by an ‘occurrence’that tghase in the ‘coverage territory’. . . during
the policy period.*”“Property damage” is defined as follows:
a. Physical injury to tangible property, including adsulting loss of use
that property. All such loss of use shall be deertcedccur at the time of
the physical injury that caused it; or
b. Loss of use of tangiblproperty that is not physically injured. All such
loss of use shall be deemed to occur at the tinte®foccurrence” that
caused it'8
“Occurrence” is defined as “an accident, includicgntinuous or repeated exposure to
substantially the same generarhdul conditions.*91n addition, the exclusion j(1) of the
Policy bars coverage of “property damage” to prapewned by Sunshine, including “any
costs or expenses . .. for repair, replacemernttgaagement, restoration or maintenance
of such property foany reason, including prevention of injury to persar damage to
another’s property?®
Sunshine argues Ms. Masgtlegesproperty damage in her complaiftSunshine
maintains, “While an individual’s actual interaati® with discriminatory barriers has

been found to be considered undoubtedly an injuryrt® have additionally found that

the ADA expressly contemplates loss of opportumisyan actionable injury? Although

46 SeeR. Doc. 312.

471d. at 25.

48|d. at 39.

491d.

501d. at 28.

51R. Doc. 32, at 7.

52|d. (citing Betancourt v. Federated Dept Storeg32 F. Supp. 2d 693, 707 (W.D. Tex. 2010).
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loss of opportunity is an actionably injury, withegpect to Article Ill standing
requirements’? in examining Ms. Mark’s Complaint, it is clear thererno allegatiorof
anyproperty damagé4 As MUSIC correctly identifies, “The only ‘propertgeferenced in
the Complaint is Sunshine’s own premisés.”

In addition, Sunshinargues the undéeing suit is covered becauskere was an
“occurrence.’¢ Sunshineargueghe Policy defines an “occurrence” as “an accidetdhd
therefore Sunshine is covered because its allaggatompliance with the ADA was
unintentional. Sunshine maintains‘Under no circumstance can it be argued that
Sunshine Plaza, Inc., intended to cause harm to ¥ealk, or prevent access to its
property,”and it believed the Property compliedttwADA standards as it was granted a
Certificate of Occupancy by the Fire Marshal.”

“Louisiana courts interpret ‘occurrence’to include tamforeseen and unexpected
loss.™? Federal courts have held ADA violations are not“aoccurrence,” because the
conduct giving rise to liability- the failure to accommodate the disable intentional,
not some fortuitous circumstané&As MUSIC correctly identifies:

The harm allegedlgustained by Ms. Mark the inability to access the

property — is the expected and foreseeable consequence ofh8wais

alleged failure to operate an Abdompliant facility. The statue and

accompanying regulations exist to ensure that theseéh physical

limitations will have full use of public accommodeans. If Sunshine has
failed to adhere to its obligations under thesaifagons, it was imminently

53See, e.gBetancourf 732 F. Supp. 2d at 707.

54 SeeR. Doc. 1.

55R. Doc. 311, at 7.

56 SeeR. Doc. 41, atR.

571d. at 2.

58|d. (arguing “Therefore, any ‘defects Yalliark alleges in her Petition, is an ‘accident’ afided by the
terms of the policy.”).

59 Travelers Cas. & Sur. Co. of Am. V. Univ. Facilgiénc, No. CIV.A. 10-1682 2012 WL 1198611, at *4
(E.D. La. Apr. 10, 2012) (quotingorth Amer. Treat. Sys. Bcottsdale Ins20050081 (La. App. 1 Cir.

8/23/06), 943 So. 2d 429, 444).

60 See, e.g Allstate Ins. Co. v. Martin34 F. Supp. 3d 955 (W.D. Ark. 2014);

8



foreseeable that those with disabilities would sirstthe exact harms
alleged by Ms. Mark in this lawast.61

Furthermoreas explained abové/s. Mark does not alleganydamage of property as
defined by the PolicyAs a result, after examining both the four cornefrthe Complaint
and the Policy, it is clear that the claims agaiS8anshines not covered undeeither
definition of “property damagé as defined by the Policy.
ii. Personal and Advertising Injury

The Policy specifies that it will applynter alia, “to ‘personal and advertising
injury; caused by an offense arising out of [Sum&s] business but only if the offense
was committed in the ‘coverage territory’ duringetipolicy period.82 “Personal and
advertising injury” is defined to include injuriemrising out of seven specific acts of
wrongful conduct:

(a) false arrest, detention anprisonment; (b) malicious prosecution; (c)

the wrongful eviction from, wrongful entry into, amvasion of the right of

private occupancy of a room, dwelling or premisieatt a person occupies,

committed by or on behalf ofits owner, landlordessor(d) oral or written

publication, in any matter, of material that slangler libels a person or

organization or disparages a person’s or orgarmndigoods, products or

services; (e) oral or written publication, in anyatter, of material that

violates aperson’s right or privacy; (f) the use of anothex®vertising idea

in your “advertisement”; (g) infringing upon anottee copyright, trade

dress or slogan in your “advertisemefi.”
In its opposition, Sunshine states it beliews. Mark allegepersondand advertising
injury as defined by the Polidd.Sunshine provides no further explanation to subisaae

this claim. Of the seven specific acts of wrongéwinduct that fall under the policy

coverage for “personal and advertising injury,”pmirongfuleviction seems to have any

61R. Doc. 313, at 8.
62R. Doc. 312, at 30.
63|d.

64 R. Doc. 32, at 4.



possible connection to Ms. Mark’s claims. As MUStGrrectly identifies, “Wrongful
eviction requires ‘actual impingement’ of the plaifs possessory rights.®> Ms. Mark
doesnot allegea possessory interest in Sunshine'sgady86 Instead, Ms. Marlalleges
the property in question violates federal regulasiggoverning accessibilityas a result,
after examining both the four corners of the Conrmtland the Policy, it is clear that the
claims against Sunshine anet claims for “personal and advertising injud8 defined
by the Policy.
. Duty to Indemnify

An insurer’s duty to indemnify, however, generatignnot be determined until
after the underlying suit hasbn resolved and the insurer is found lia®l&he duty to
indemnify is “triggered by actual facts that esiablliability in the underlying lawsuité®
As a result, courts have found the duty to indemnify iseof not ripe when thenderlying
lawsuit has not yet been complet&dThe exception to this general rule is that the duty
to indemnify is justiciable before the insurerability is determined if “the insurer has
no dutyto defend and the same reasons that nélgaituty to defend will likewise negate

any possibility the insurer will ever have a dutyindemnify.’70

65R. Doc. 35, at 3 (quotinBegency Motors of Metairie, L.L.C. v. HiberrRosenthal Ins. Agenci..L.C,,
03-1312 (La. App. 5 Cir. 2/23/04), 868 So. 2d 905, 09

66 SeeR. Doc. 1.

67 Allstate Ins. Co. v. Emp. Liab. Assurance Co#Aul5 F.2d 1278, 1281 (5th Cir. 1974ge alsdCorgeis Ins.
Co. v. Sch. Bd. of Allen ParisNo. 0730844, 2008 WL 2325632, at+3 (5th Cir. June 6, 2008) (“[Ater
the district court concludes that the insurer haduay to defend, the indemnity issue is nonjustitéa
pending resolution of the liability sul). Unlike the duty to defend, the duty to inderfyrtis triggered by
the actual fats that establish liability in the underlying laws Guar. Natl Ins. Co. v. Azrock Indus. Inc.
211F.3d 239, 243 (5th Cir. 200®@Nerruled on other grounds as recognize®bgBeacon Ins. Co. v. Don's
Bldg. Supply In¢.553 F.3d 901, 903 (5th Ci2008) (per curiam,)

68 Guar. NatlIns. Co. v. Azrock Indus. In@11 F.3d 239, 243 (5th Cir. 200@Nerruled on other
grounds as recognized ®neBeacon Ins. Co. v. Don's Bldg. Supply |863 F.3d 901, 903 (5th Cir.
2008) (per curiam)

69 Travelers CasAnd Sur. Co. of America2012 WL 1198611at *11 (citingCoregis Ins. Co. v. Sch. BOf
Allen Parish No. 0730844, 2008 WL 2325632, at *2tt5Cir. June 6, 2008) (applying Louisiana law)).
70 Northfield Ins.Co. v. Loving Home Care, In363 F.3d 523, 529 (5th Cir. 200Med. Protective Co. v.
Turner, No. 150366, 2015 WL 3631701, at *4 (N.D. Tekune 10, 2015)
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With respect to the case currently before this @otire Court findst is clear that
the same reasons thaegate the duty to defend likewise negate paysibility MUSIC
will ever have a duty tmdemnifySunshine for payments related to the claatlesgedby
Ms. Mark.Thereforethe Court finddMUSIC owes Sunshine no duty to inderfyni

CONCLUSION

The Court finds it is unambiguously cleander theeight-cornerrule that the
Policy issued byMUSIC does not includeoverage regarding Ms. Mark’s claims against
Sunshine for violations of th&DA. As a result, MUSIC owes no duty to defedthe Court
alsofinds it isclear thatthe same reasons MUSIC has no duty to defend I&ewegate
any possibility MUSIC will ever have a duty to indaify. As a result, the Court finds that
Sunshine, Defendant and ThiRkrty Plaintiff, has not stated a claifor defense and
indemnityupon which relief may be grant€d.

Forthe foregoing reasons;

IT IS ORDERED that MUSICs motion for judgment on the pleadifgss
GRANTED and all claims against MUSIC are heredISMISSED WITH
PREJUDICE.

New Orleans,Louisiana, this22ndday ofNovember, 2016.

------- el
UNITED STATES DISTRICT JUDGE

7IUnder Louisiana law, the duty to defend is broathexn its liability for damage claimSee e.g., Wisznia
Co,, 769 F.3d at 449. As the Court has found MUSIC ®we duty to defend in the sa currently before
this Court, the Court need not further address &inmess claims that MUSIC improperly denied coverage
or the viability of Sunshine’s claimesgainst MUSIC under Louisiana Revised StatutesicesP?2:1892
and22:1973.

72R. Doc. 31.
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