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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROSE WADE CIVIL ACTION
VERSUS NO. 16-502
CLEMCO INDUSTRIES CORP. ET AL SECTION "L"

ORDER & REASONS

Before the Court are three Motions seeking partial sumjudgment filed by Defendants
Lamorak Insurance Company (“Lamoraldidd Mississippi Valley Silicia Company (“MV,"R.
Doc. 34, Clemco Industries Corp. (“Clemco”), R. Doc. 35, and Chevron USA (“CheyiRn”)
Doc. 36. Defendars seek to dismiss Plaintiff's alms for punitive damages under general
maritime law. Plaintiff filed a response opposing all of the Motions. R. Doc. 38. Defemdant
Lamorakand MV filed a reply, which Clemco and Chevron adopted. R. Doc. 43.

l. BACKGROUND

Plaintiff Rose Wade is the widoef the late Garland R. Wade (“Deceased”), who died on
January 21, 2015, of exposure to silica dust which resulted in silicosis and eventually @ennect
Tissue Cancer. R. Doc. 1 at 3; R. Doc. 19 & Plaintiff names Clemco Industries Corp
(“Clemco”), Mississippi Valley Silica Company (*“MV”), Lamorak Insucan Company
(“Lamorak”), and Chevron U.S.A. Inc. (“Chevron”) (collectively, “Defendants’tadefendants
on the grounds that Defendants designed, marketed, manufactured, distributed or soltlgeglige

designed and manufactured products, exposing Deceased to asbestos fibers whiagby@nch
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directly caused or aggvated his illness and death. R. Dbat 13, 6; R. Doc. 23 at-2. Plaintiff
seeks $5,000,000 in damages, claiming she is entitled vorongful death action against
Defendants pursuant to Louisiana and general maritime negligend®.|Bwc. 1 at 3; R. Doc. 19
at 2

From approximately 1962972, Deceased was employed as a sandblaster and paint
sprayer on vessels owned by Coating &pists Inc.R. Doc. 1at 2. Deceased also performed
work on permanent fixed platforms owned and/or operated by Chevron U.S.A. Inc., both in
Louisiana and in federal watelsl. Plaintiff alleges that the defective design, manufacture, and
distribution of the materials used by Deceased in his work as a sandblastedédxpose silica
and lead to his Connective Tissue Canlzbrat 3. Such materials include, but are not limited to,
a hood provided by Clemco and sand provided by MV, who allegedly desimgaedfactured,
and/or distributed such defective equipment negligently and without instruction for psedel
at 4. Plaintiff alsoclaims among other things, failure to warn and failure to provide adequate
equipment and protective devices by Clemco, MV, and Cheldoat 6.

Plaintiff further alleges that Chevron was negligent in allowing Deceasexiite onto and
work onits platforms without proper equipment and materials, consequently failing to provide a
safe workplaceld. at 5. Plaintiffclaimsthat the materials and equipment used by Deceased were
defective in design, marketing, and their foreseeable use or miduseally, Plaintiff alleges
that Defendant MV was covered under an applicable insurance policy issued by kamioich
is therdore liable for damage#d. The policy allegely insures to the benefit éflaintiff, entitling

Plaintiff to maintain direct action against Lamorbk.



Plaintiff alleges she suffered both emotional and financial harm as a relseitttafsband’s
death and the circumstances therédf.at 7.Plaintiff also claims that as a proximate result of
Deceased’s death, Deceased sufferedpsmuniary lossid.

All Defendants separately answered the complaint and amended complaint,gdenyin
liability and asserting various affirmatigefenses. R. Docs. 6, 9, 11, 12, 26, 29, 30, 31.

. PRESENT MOTIONS
a. Defendant Lamorak and MV’s Motion for Partial Summary Judgment (R.
Doc. 34)

Lamor& and MV (“Lamorak Defendants™3eek partial summary judgment dismissing
Plaintiff's claims for norpecuniary losses. Defendants argue that “a Jones Act seaman or his
survivors cannot recover ngrecuniary damages from a nemployer third prty.” R. Doc. 34 at
2 (citing Scarborough v. Clemco Industries, In891 F.3d 660, 668 (5th Cir. 2004pefendants
contendhat like the Plaintiff inScarboroughDeceasediled a personal injury case in state court.
As a part of that action, the Court determined Beteasedvas a seaman, and therefore the rule
in Scarboroughapplies to Plaintiff's claim&ere While Defendants acknowleddgieat inCollins
v. A.B.C. MarinelTowing, L.L.C. this Courtdetermined that theadkeaway fromTownsend . .is
that a seaman can recover punitive damages under general maritimeHawaohes Act is not
implicated; they aver thaCollins should not apply in this case, as it does not comport with the
Fifth Circuit’'s en banadecision inMcBride v. Estis Well Seioe., L.L.C. 768 F.3d 382 (5th Cir.
2014).Collins, No. 14-1900, 2015 WL 5254710, at *5 (E.D. La. Sept. 9, 2015); R. Doc. 34 at 4.

Instead, Defendants argue th&carboroughwhich held that a seaman may not recover
punitive damages against either his employer or a non-employer, is binding oauHtia®@l has

never leen overruled.” R. Doc. 34 at #According to Defendants, rather than overruling



Scarboroughthe United States Supreme Court’s decisiomawnsendsimply allowed punitive
damages for an employer’s arbitrary withholding of maintenance and cure.bdk.3@ at 5.
Because Plaintiff's claim does not involve maintenance and cure paymerdgadBatiscontend
that Plaintiff's claims for noipecuniary damages must be dismissed. R. Doc. 34 at 5-6.
b. Defendant Clemco’s Motion for Partial Summary Judgment (R. Doc. 35)
Like the Lamorak Defendants, Clemco seeks partial summary judgment digmissin
Plaintiff's claims for norpecuniary damages. R. Doc. 35 at 2. RelyingoarboroughClemco
argues Jones Act seameand their survivors cannot re@wnonpecuniary damagesyen against
non-employer third parties. R. Doc. 35 at 2 (citfagarborough391 F.3d at 68). Clemco adopts
the arguments made in the Lamorak Defersldibtion, and contends thdbwnsend'did not
overruleScarboroughas to the availability of nepecuniary damages from a nemployer third
party.” R. Doc. 35 at 2. Thus, Clemco argues tRkintiff's claims for norpecuniary damages
must be dismissed. R. Doc. 35 at 2.
c. Defendant Chevron’s Motion for Partial Summary Judgment (R. Doc. 36)
Chevron has filed a nearly identical motion, seeking partial summary judgrsemnssing
Plaintiff's claims for nonpecuniary damages. R. Doc. 36 at 2. Chevron admits it isemployer
third-party, but argues that und8carborough Plaintiff's recovey against noremployer third
partiesis limited to pecuniary damages. R. Doc. 36 at 2. As such, Cheuntandis that Plaintiff's
claims for non-pecuniary damages must be dismissed. R. Doc. 36 at 2.
d. Plaintiff's Response (R. Doc. 38)
Plaintiff opposes Defendants’ Motiorerguingthis Court’s decision it©ollins applies to
this case and Plaintiff is entitled to recover 1p@tuniary damages against remployer third

parties under general maritime la. Doc. 38 at 2. Leaning heavily on this Court’s reasoning in



Collins, Plaintiff argues that the Fifth Circuitt,ecision inScarboroughwas based oGuevarav.
Maritime Oversas Corp, which was abrogated by the Supreme Court’s decisibownsendR.
Doc. 38 at 23 (citing Collins v. A.B.C. Marine Towing, L.L.(No. 141900, 2015 WL 5254710,
at *4-5 (E.D. La. Sept. 9, 20158 uevara v. Maritime Overseas Corp9 F.3d 1496, 1500 (5th
Cir. 1995)abrogated by Atl. Sounding Co. v. Townsesl7 U.S. 404 (2009)). Thus, Plaintiff
contends thaScarboroghs no longer good law aralplaintiff who brings a claim whichaesnot
implicate the Jones Asthould be treated the same as any-seaman. R. Doc. 38 at Blaintiff
argues that because the Jones Act is not implicated in her claims agaiastploger thirdparties
in this caseshe is not limited to pecuniary damages, and Defendants’ Motions for partial summa
judgment must be denied. R. Doc. 38 at 5.
e. Defendants’ Reply (R. Doc. 43)

The Lamorak Defendants file aptg, R. Doc. 43, which the Clemco and Chevron
Defendants adopt in full. R. Docs. 45, B&fendantsrgue thathis case is identical to the claims
in Scarboroughas Deceasedas a seaman at the time of his injury and brings this claim under
general maritime law. R. Doc. 43 aR1According to Defendants, because a seaman is involved
and the Jones Aeipplies, the Jones Act also limits recovery under general maritim&lawoc.
43 at 2. Further, Defendants argue that the Supreme @oNtes recognized “the value of
uniformity of damages awarded to the widow of a seaman from both employers and non
employers™a principle that Defendants maintain was not modified by the Court’s decision in
TownsendR. Doc. 43 at 2. Thus, Defendants arthat under general maritime laa,seaman’s
widow cannot recover nepecuniary damages in a wrongful death actigairsst any party-

including third-party tortfeasors. R. Doc. 43 a4.3-



1. LAW AND ANALYSIS
a. Summary Judgment Standard

Summary judgment is appropriate when “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine istuamgmaterial fact and
that the movant is entitled to judgment as a matter of I@eldtex Corp. v. Catretdd77 U.S. 317,

322 (1986)(citing FED. R. Qv. P. 56(c); Little v. Liquid Air Corp.,37 F.3d 1069, 1075 (5th Cir.
1994) When assessing whether a dispute as toratgrial fact exists, the Court considers “all of
the evidence in the record but refrains from making credibility determinatiowgighing the
evidence.’Delta & Pine Land Co. v. Nationwide Agribusiness Ins. G8QF.3d 395, 398 (5th
Cir. 2008).

Under Federal Rule of Civil Procedure 56(c), the moving party bears the initial burden of
“informing the district court of the basis for its motion, and identifying thosdagnartof [the
record] which it believes demonstrate the absence of a genuine issue dhlrfetet Celotex
477 U.S. at 322. When the moving party has met its Rule 56(c) burden, “[t}heowvamt cannot
avoid summary judgment... by merely making ‘conclusory allegations’ or ‘unsubstantiated
assertions.”Calbillo v. Cavender Oldsmobile, In@288 F.3d 721, 725 (5th Ci2002) (quoting
Little, 37 F.3d at 1075). “The mere existence of a scintilla of evidence in support of the plaintiff's
position will be insufficient; there must be evidence on whichjuhecould reasonably find for
the plaintiff.” Anderson v. Liberty Lobby, In@77 U.S. 242, 253 (1986). All reasonable inferences
are drawn in favor of the nonmoving party, but a party cannot defeat summary nudgitine
conclusory allegations or unsutéstiated assertionsittle, 37 F.3d at 1075A court ultimately
must be satisfied that “a reasonable jury could not return a verdict for the nogrpavty.”Delta,

530 F.3d at 399.



b. Discussion

This Court is faced with thpurelylegal question of whether a seaman can recover non
pecuniary damages against a famnployer thirdparty tortfeasounder general maritime laws
an initial matter, the availability of punit damages under common law and general maritime law
predates the Constitutio®ee Atlantic Sounding Co. v. Townsebsl7 U.S. 404, 4091, 2009
AMC 1521, 1525 (2009) (raffirming the “general rule that punitive damages were available at
common law [andgxtended to claims arising under federal maritime law.”). In spite of this long
standing tradition, itMiles v. Apexthe Supreme Court held that a seaman cannot recover non
pecuniary damages from his Jones Act employer eithdera Jones Act negligenagaim or
under a general maritime law claim of unseaworthiness. 498 U.S. at 32, 1991 AMC atdll. In s
holding, the Court explained, “it would be inconsistent with this Court's place in the coosat
scheme to sanction more expansive remedies for the judicially created unsie@ssrthuse of
action, in which liability is without fault, than Congress has allowed in casesatih desulting
from negligencé. Miles v. Apex Marine Corp498 U.S. 19, 2@q1990) For a time, trial and
appellate ourts extended the reasoningNhles, nearly eliminating noipecuniary damages in
maritime personal injury and wrongful death casee, e.g. Michel v. Total Transp., In@57
F.2d 186, 191 (5th Cir. 1992Murray v. Anthony J. Bertucci Const. C858 F.2d 127, 131 (5th
Cir. 1992).

Finally, in Atlantic Sounding Co. v. Townsernbe Suprem€ourtinterrupted this trend,
explainingthatits holding inMiles did not abolishall punitive damages under maritime law, as
many courts seemed to be interpretimg decision557 US.at 420. The Court explainglatsuch
a reading oMiles “is far too broad” and reiterated that “[b]ecause punitive damages have long

been an accepted remedy under general maritime law, and because nothing in thet Xtezedd



this understanding, such damages for the willful and wanton disregard of the maintenance and cur
obligations should remain available in the appropriate case as a matter af geardrme law.”
Id. at 419-20.

For a time, afteTownsengdit was unclear whether punitive damages were recoverable
under general maritime law for neonaintenance and cure claines were limited to only
maintenance and cure clairhBistrict Courts in the Fifth Circuit went both way@mpareSnyder
v. L & M Botruc Rental, In¢.924 F. Supp. 2d 728, 737 (E.D. La. 20{d¥smissing claims for
punitive damages under general maritime lauth Callahan v. Gulf Logistics, L.L.CNo. 06 -

0561, 2013 WL 5236888, at *3 (W.D. La. Sept. 16, 20®)ding punitive damagese available
for actions under general maritime lawudge Higginson writing for the paniel a scholarly
opinion reviewedthe historical development of punitive damages in general maritime law and
concluded that when a seaman’s personal injury or wrongful death claim was bgsedgarieral
maritime law, punitive damages were availabeBride v. Estis Well Serv., L.L.G31 F.3d 505
(5th Cir. 2013)rev’d en bang768 F.3d 382 (5th Cir. 2014)his decision extended the holding
of Townsendo nonmaintenance and cure clainhd. Morerecently,however,in McBride v. Estis
Well Serviceon a rehearingn bang the Fifth Circuitreversed the panel ambncluded that
Townsendvas limited to maintenance and cure claims and that “the reasonifitegremains
sound” forseamarpersonal injury and wrongful death clainig8 F. 3d 382, 385 (5th Cir. 2014),
cert. denied, (2015)n its en banoopinion the Fifth Circuit determined thaeithera seamamor

his survivor, camecover punitive damagésr personal injury or wrongful death claims based on

either the Jones Act or general maritime law.

! For a discussion of how trial courts have addressed seaman’s clajpusitore damages posbwnsengdseeStevan
C. Dittman,Amiable or Merry? An Update on Maritime Punitive Dama@&Tul. L. Rev. 1059, 1089101 (D15)
(“Since Townsendthe courts have divided with respect to the impadtosinsendn situations not directly covered
by the factual situation iNliles.”).



Like Miles, the facts oMcBrideinvolved a “personal representative of a deceased seaman
[who] sued theemployerfor wrongful death under the Jones Act and general maritime law.”
McBride v. Estis Well Serv., L.L,&68 F.3d 382 (5th Cir. 2014ert. denied135 S. Ct. 2310
(2015).In so holding, then bandvcBrideCourt noted that when Congress enacted the Jartes
it incorporated the Federal Employers’ Liability Act’s prohibition on-pecuniary damagek.
at 38586. Further, the Fifth Circuit reasoned thia Miles Court found it could not “supplement
the statute and allow more expansive damages” for aonalsased on unseaworthiness than
Congress had allowed under the Jones Act, and therefore held “there is noyréoolass of
society in a general maritime action for the wrongful death of a Jones Act seMias.v. Apex
Marine Corp, 498 U.S. 19, 3 (1990).In other words, the holding ifownsendvas limited to
maintenance and cure claims.

As this Court explaineth Collins v. A.B.C. Marine Towing, L.L.Cneither theMiles nor
theen bandvicBride opinions address an action by a seaman agamst-employer third party
tortfeasor’ No. 141900, 2015 WL 5254710 (E.D. La. Sept. 9, 20HK)wever, aPlaintiff has
elected to bring this claim under general maritime kg,is bound by any limitations on damages
that exist under that body of laWw.has become clear since #re bancpinion inMcBridethat in
wrongful death cases brought under general maritime law, a survivor’'s reémrargmployers
and nonemployers is limited to pecuniary lossb&Bride, 768 F.3d at 391. This is supported by
the Fifth Circuit’'s decision irfscarborough v. Clemco Industrjeshich helda seaman may not
recover punitive damages against either his employer or-ampfoyerthird party.391 F.3d 660,
668 (5th Cir. 2004)While the Scarboroughdecisionat one time seemed to bedermined by
Townsendit has been given clayitand vitality by theen banalecision inMcBride.Scarborough

is based oMiles, which is the foundation fothe Fifth Circuit'sen bancdecision inMcBride



McBride, 768 F.3d 382. Although the result maadifferent under another body of lz@the Fifth
Circuit has now made it cledtnat under both the Jones Act ageheral maritime law, a seaman’s
damagesagainst both employers and remployersare limited topecuniary losse$.Thus,
Plaintiff's claims for norpecuniary damages in this case controlled by the Fifth Circuit’s
holdings inMcBrideandScarboroughand must be dismissed.

IV.  CONCLUSION

For the reasons stated aboVE,|IS ORDERED that Defendant Lamorakand MV's
Motion for partial summary judgment, R. Doc. 34, Defendant Clemco’s Motion for partial
summary judgment, R. Doc. 3&)dChevron’s Motion for partial summary judgment, R. Doc. 36
areGRANTED.

New Orleans, Louisian#his 1st day ofFebruary 2017.

o &

UNITED STATESDISTRICTJUDGE

2 As this Court has reasoned previously:
[11f a seaman was transporting goods on land in the course and scope of his empinanwas
struck by a drunk driver, he may bring a claim against the drunk driver. Tinaiseaay also have
a claim against his or her employer as he was acting within thieecand scope of his employment;
however, his status as a seaman is irrelevant in his action against thdrilren The only relevant
guestion is whether he does, in fact, have a cause of action for punitiagemunder Louisiana
law, which he undoukdly doesLa. Civ. Code Ann. art. 2315.4.

Collins v. A.B.C. Marine Towing, L.L.(No.14-1900, 2015 WL 5254710 (E.D. La. Sept. 9, 2015)

31t should be acknowledged, however, that this result creates an inteestimgly. The Jones Act was enacted “for
the benefit and protection of seamen who are peculiarly the wards ofaliginlis purpose was to enlarge that
protection, not to narrow.f The Arizona v. Aneligl298 U.S. 110, 123 (1936). Yet under the present state of the law,
nonseamen who are not covered by the Jones Act may now be affordedpyaatgion than seamen under general
maritime law, a law that was created and nurtured for the benefit of se8a®.amaha Motor Corp., U.S.A. v.
Calhoun 516 U.S. 199, 215 (1996).
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