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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOY FOSTER CIVIL ACTION
VERSUS NO: 16-670
RESCARE, INC. SECTION: R

ORDER AND REASONS

Defendant Rescare, Inc. movesthe Courtto dispiastiff Joy Foster's
wrongful termination suit under Fedéfaule of Civil Procedure 12(b)(5) or,
in the alternative, Federal Ruof Civil Procedure 12(b)(6") Because Foster's
service of process was insufficient an@ time for effective service of process

has expired, the Court grants Rescare's motion uRdé& 12(b)(5).

l. INTRODUCTION
This case arises out of an employment dispute betwsaintiff Joy
Foster and her former employer, Rescéme, Foster claimsthat Rescare fired

her for "leaving a patient group home out of coraptie.? According to

'R. Doc. 18.
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Foster, she was not assigned to the grbame in question on the day she was
fired, so she could not have been resgible for the facility's conditiof.

Acting pro se Foster filed this lawsuit against Rescare in il
District Court for the Parish of Orlean&.oster alleges wrongful termination
and seeks "all legal and equitable retieét this Honorable Court shall deem
appropriate.® In her petition, Foster requestsat service of process be made
on "Doris Kirkpatrick in her capacitgs H.R. Rep for Rescare, Int."

Rescare removed the case to tidesurt on the basis of diversity
jurisdiction alleging, among other thingsat it had nobeen properly served
with suit papers. After removal, attorney Daetrie Ford enrolled as counsel
for Foster’ Rescare then filed a motiondismiss Foster's suit under Federal
Rule of Civil Procedure 12(b)(5) for sufficient service of process and under

Federal Rule of Civil Procedure 12(b)(6) for faiuto state a clairfi. Foster

*1d.

“1d. at 1-2.
°I1d. at 2.
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"R. Doc. 10 (order granting Demetrie Ford's motiorenroll as counsel of
record).
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has not opposed Rescare's motion. Nas she submitted returns of service

or other papers documentingrha&ttempts to serve Rescare.

[lI. DISCUSSION

If a party is not validly served wi process, proceedings against that
party are void Aetna Bus. Credit, Inc. v. Universal Decor & InteriDesign
Inc.,635F.2d 434, 435 (5th Cir. 1981)/hen service of process is challenged,
the party on whose behalf service waade bears the burden of establishing
its validity. Id. "The district court enjoys a bad discretion in determining
whether to dismiss an action fimeffective service of processGeorgev. U.S.
Dep't of Labor 788 F.2d 1115, 1116 (5th Cir. 1986Rescare argues that after
Foster filed suit in state court, sheldéal to serve process as required by
Louisiana law’. Rescare also contends thefter this suit was removed to
federal court, Foster took no new steps to effetsis@rvice of process.

A. Servicein State Court

After a case is removed to federal court, fedeaa¥,Inot state law,
governs the course of later proceeding&ranny Goose Foods, Ina.

Teamsters Local 70415 U.S. 423, 437 (1975Nonetheless, federal courts in
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removed cases look to the law of thedm state to determine whether service
of process was perfected prior to removiateight Terminals, Inc. v. Ryder
Sys., Inc.461F.2d 1046, 1052 (5th Cir. 1972).

Under Louisiana law, a corporation ordinarily mus¢ served by
personal process on its registered agdrd. Code Civ. Proc. Ann. art. 1261.
Ifthe corporation does not have a regrgd agent, or ifthe person attempting
service certifies that she isunable, afiee diligence, to serve the designated
agent, personal service may be madeaawrporate officer, a director, or an
employee at a place of the corporation's busindsis. Importantly, "[a]
plaintiff must first makea diligent effort to serve a corporation's regisier
agent for service of process beforengsan alternative form of service on a
corporation." Scott Fence Indus., Inc. v. Neuenha480 So. 2d 1132, 1134
(La. App. 5 Cir. 1986) (citing La. Code Civ. Prdan. art. 1261).

Here, Rescare has designated CT Coapion System as its registered
agent™ Rescare submits that it has ma&en served with process through CT
Corporation System. Citing Foster's request in petition that service of
process be made on "Doris Kirkpatrickier capacityas H.R. Rep for Rescare,

Inc,"?Rescare suggests that service waséad made on one of its employees.

"R. Doc. 11-2 at 1.
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Foster does not dispute this claim. dmes she explain why she did not serve
Rescare through CT Corporation Systefhus, Foster has not shown cause
for failing to serve Rescare's registeeapbnt, and her atten{o serve process
on Rescare through its employee wasufficient under Louisiana lawSee
Barrow v. Fair Grounds Corp 782 So. 2d 697, 701 (La. App. 4 Cir. 2001)
("[I]f personal service was not made snch agent, then the process server
must certify that he was 'unable, after due diligeeno serve the designated
agent' before an &drnative means of service beges acceptable...."”). The
Court therefore finds that Foster did natlidly serve process in state court

before Rescare filed its notice of removal.

B. Servicein Federal Court
"When a case is removed to fedecalrt, a plaintiff may be afforded
additional time to complete service tor obtain issuance of new process if,

prior to the case's removal, 'servicgpobcess has not been perfected prior to

B Although no party briefs the issue, Rase was not required to wait until it was
properly served to remove this case. thAe Fifth Circuit has explained, service of
process is "not an absolute prerequisite to rembvaélgado v. Shell Oil Co231 F.3d
165, 177 (5th Cir. 2000). Once Foster commencesldhtion by filing her state-court
petition, Rescare was permitted to remove withoaitiwg to see when, if ever, Foster
would perfect service of procesHl. (finding that the removal statutes "require that a
action be commenced against a defendafdrieeremoval, but not that the defendant
have been served"North v. Precision Airmotive Corp600 F. Supp. 2d 1263, 1270
(M.D. Fla. 2009) ("[A]n unserved defendant in rguteof the complaint may remove
prior to service . ...").



removal,"' or ‘process serv@doves to be defective.Rice v. Alpha Sec., Inc.
556 F. App'x 257, 260 (4th Cir. 2014) (citing 283.C. § 1448). Federal Rule
of Civil Procedure 4(m) givefederal litigants 90 days to serve process. Fed.
R. Civ. P. 4(m). Thus, a plaintifflmo does not perfect service of process in
state court has 90 days framme date ofremovalin which to complete the task.
See Ricegb56 F. App'x at 260y allace v. Microsoft Corp596 F.3d 703, 706
(10th Cir. 2010) (finding under earlier version Bule(m) that "once
[plaintiff's] case was removed, heeah had 120 days in which to effect
service");Lee v. City of Fayettevill&No. 5:15-CV-638-FL, 2016 WL 1266597,
at*3 (E.D.N.C. Mar. 30, 2016) ("Becaeiservice had not been perfected at the
time ofremoval, plaintiffwas provided additional 90 days in which to serve
process on defendant Fayetteville.Rescare removed this case on January
25,2016, and more than 90 days hpassed since that date. Rescare asserts,
and Foster does not dispute, that Fostade no new attempt to serve process
during that time. Thus, Foster has failed to dftemely service of process.
Under Rule 4(m), a district court Bawo choices when a plaintiff fails
to serve a defendant within 90 daysniay either "dismiss the action without
prejudice . .. or direct that service é#ected within a specified time." Fed.
R. Civ. P. 4(m). If, however, the plaifftshows good cause for the failure, the
district court must extend the time of service &or appropriate periodld.
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Accordingly, the Court approaches ResEamotion to dismiss in two steps.
First,the Court must determine wheth®ster has demonstrated good cause
for her failure to effectuate service pfocess in a timely manner. If good
cause exists, then the Court must exteredtiime period for service of process.
If good cause does not exist, the Coommtist then decide whether to dismiss
Foster's claims against Rescarehwmitit prejudice or extend the time for
service.See Thompson v. Brow81l F.3d 20, 21 (5th Cir. 1996).

The plaintiff has the burden of pving good cause for the failure to
effect timely service.See, e.qg.Sys. Signs Supplies v. U.S. Dep't of Justice
Washington, D.C903 F.2d 1011, 1013 (5th Cir. 1990). To demoatsigood
cause, a plaintiff must "make e&hewing of good faith and show some
reasonable basis for noncompliamaéhin the time specified[.]'ld. (quoting
Winters v. Teledyn&76 F.2d 1304, 1306 (5thrCil985)). Although Foster
initially filed suit in state court as@ o seplaintiff, she is now represented by
counsel Nonetheless, Foster has nospended to Rescare's motion to
dismiss. Nor has she made any effartshow good cause for her failure to
serve Rescare in accordance with lana law and the applicable Federal

Rules of Civil Procedure.

“In any event,pro sestatus does not excuse a litigant's completefaito effect
service." Syst. Signs903 F.2d at 1013.



Even if good cause is lacking, asthict court may nevertheless extend
the deadline for service of process 'lofrect[ing] that service be effected
within a specified time." Fed. R. CiR. 4(m). "Such reliefmay be warranted,
for example, if the applicable stawbf limitations would bar the refiled
action, or ifthe defendant is evadingwee or conceals a defect in attempted
service." Newby v. Enron Corp.284 F. App'x 146, 149 (5th Cir. 2008)
(quoting Fed. R. Civ. P. 4(m) advisocommittee's note (1993)). Foster has
not briefed the statute of limitatiomssue; nor has she asked the Court for an
extension of the time period for serving procegster's silence is itself
reason for the Court to decline to exeratsaliscretionary power in her favor.
See Thompsq®1F.3d at 21-22 (holding thdistrict court was not required
to extend the time period for service ahplaintiff admitted that good cause
did not exist and failed to ask the cofot an extension). In addition, Foster
has identified no evidence of evasiwss or trickery by Rescare that might
warrant an extension of time to effectearoper service. For these reasons,
the Court concludes that an extension of Foster'sise of process deadlines
Is not warranted. Because Foster faile@ffect timely service of process, the
Court grants Rescare's motion tosmiiss under Federal Rule of Civil

Procedure 12(b)(5).



[Il. CONCLUSION
For the foregoing reasons, tie&urt GRANTS Recare's motion to
dismiss for insufficient service of proge. The dismissal is without prejudice

to Foster's right to refile against Rescare.

New Orleans, Louisiana, thiZdth  day of June, 2016.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE



