
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

   
JASON MITCHELL                CIVIL ACTION 
          
VERSUS         NO. 16-721 
         
STATE FARM MUTUAL AUTOMOBILE     SECTION “B”(5) 
INSURANCE CO., ET AL. 
         

ORDER AND REASONS 
 

I.  NATURE OF MOTION AND RELIEF SOUGHT  

Before this Court is Plaintiff’s, Jason Mitchell, “Motion to 

Remand” (Rec. Doc. 17), seeking remand to the Civil District Court 

for the Parish of Orleans, State of Louisiana, alleging that this 

Court lacks subject matter jurisdiction. Defendants, State Farm 

Mutual Automobile Insurance Company 1 and Diana Mancini, have not 

opposed the instant motion. Nonetheless, for the reasons stated 

herein, IT IS ORDERED  that Plaintiff’s Motion is DENIED. 

II.  FACTS AND PROCEDURAL HISTORY 

This case stems from an automobile accident that occurred on 

January 17, 2015, when Defendant Mancini struck the rear of the 

vehicle operated by Plaintiff, such that Plaintiff allegedly 

“suffered severe and disabling injuries . . . .” (Rec. Doc. 1-1 at 

2). Plaintiff filed suit in Civil District Court for the Parish of 

Orleans on January 5, 2016, naming Defendants State Farm and 

Mancini. (Rec. Doc. 1-1 at 1). Plaintiff sought damages for past 

                                                           
1 State Farm is also named in its capacity as an un-insured/under-insured 
motorist carrier. 
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and future physical pain and suffering; past, present, and future 

mental pain and suffering; past, present, and future medical 

expenses; loss of past and future earnings; loss of future earning 

capacity; past and future loss of enjoyment of life; permanent 

disability to the body; loss of consortium; and penalties and 

attorney’s fees together with legal interest thereon from the date 

of judicial demand until paid; and for all costs of proceedings. 

(Rec. Doc. 1-1 at 1-2).  

On January 27, 2016, Defendants timely filed their Notice of 

Removal with this Court, maintaining that federal subject matter 

jurisdiction exists under 28 U.S.C. § 1332 – averring that there 

is diversity of citizenship and that it is facially apparent from 

Plaintiff’s Petition that the amount in controversy exceeds 

$75,000. (Rec. Doc. 1). In discussing the amount in controversy, 

Defendants referenced Plaintiff’s allegation that he “suffered 

severe and disabling injuries”; specifically noting that Plaintiff 

“allege[d] to have suffered severe lumbar disc herniations at L4-

5 and L5-S1, with nerve root compression, for which he has 

undergone Epidural Steroid Injections and lumbar facet joint 

injections, to date.” (Rec. Doc. 1 at 2-3). Defendants also pointed 

to the extensive list of damages sought by Plaintiff, as well as 

the fact that Plaintiff requested a trial by jury, mandating that 

his damages exceed $50,000 in Louisiana. (Rec. Doc. 1 at 2-3). 
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On April 28, 2016, over three months after removal and after 

entry of a scheduling order, Plaintiff filed the instant motion to 

remand to state court. (Rec. Doc. 17). Plaintiff’s motion was 

noticed for submission on May 25, 2016, such that an opposition on 

behalf of the Defendants was due no later than May 17, 2016. L.R. 

7.5. No opposition has been filed to date.  

III.  CONTENTIONS OF MOVANT 

Plaintiff argues that this Court lacks federal subject matter 

jurisdiction as the amount in controversy does not exceed $75,000. 

In support of this contention, counsel states that this is “proved 

by the accompanying Stipulation of Damages” in which “Plaintiff 

renounces his right to enforce a judgment in an amount greater 

than $75,000.” (Rec. Doc. 17-1 at 1). However, no such stipulation 

was filed into the record at any time. 

IV.  LEGAL STANDARDS 

A.  Removal  

“A party may remove an action from state court to federal 

court if the action is one over which the federal court possesses 

subject matter jurisdiction.” Manguno v. Prudential Prop. & Cas. 

Ins. Co., 276 F.3d 720, 723 (5th Cir. 2002) (citing 28 U.S.C. § 

1441(a)). “The removing party bears the burden of showing that 

federal jurisdiction exists and that removal was proper.” Id. 

(citing De Aguilar v. Boeing Co., 47 F.3d 1404, 1408 (5th Cir. 

1995); Jernigan v. Ashland Oil Inc., 989 F.2d 812, 815 (5th Cir. 
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1993) (per curiam); Willy v. Coastal Corp., 855 F.2d 1160, 1164 

(5th Cir. 1988)). “To determine whether jurisdiction is present 

for removal, we consider the claims in the state court petition as 

they existed at the time of removal.” Id. (citing Cavallini v. 

State Farm Mut. Auto Ins. Co., 44 F.3d 256, 264 (5th Cir. 1995)). 

“Any ambiguities are construed against removal because the removal 

statute should be strictly construed in favor of remand.” Id. 

(citing Acuna v. Brown & Root, Inc., 200 F.3d 335, 339 (5th Cir. 

2000)). The Court must remand the case to state court “[i]f at any 

time before final judgment it appears that the district court lacks 

subject matter jurisdiction[.]” 28 U.S.C. § 1447(c). 

B.  Amount in Controversy 

Under Fifth Circuit precedent, the burden of a defendant 

removing based on 28 U.S.C. § 1332 to show that the amount in 

controversy is sufficient to support federal jurisdiction differs 

depending on whether the plaintiff’s complaint alleges a specific 

amount of monetary damages, as this figure will generally control. 

See Allen v. R & H Oil & Gas Co., 63 F.3d 1326, 1335 (5th Cir. 

1995). When a defendant is removing from a Louisiana state court, 

where the plaintiff is not permitted to plead a specific amount of 

money damages, the removing defendant is required to prove by a 

preponderance of the evidence that the amount in controversy 

exceeds $75,000. Id.; see also De Aguilar, 47 F.3d at 1412. The 

defendant does this by either showing that it is facially apparent 
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that the plaintiff’s claims exceed the jurisdictional amount or by 

setting forth the facts in dispute supporting a finding that the 

jurisdictional amount is satisfied. Allen, 63 F.3d at 1335. 

If the defendant meets its burden of showing the requisite 

amount in controversy, the plaintiff can defeat removal only by 

establishing with legal certainty that the claims are for less 

than $75,000. De Aguilar, 47 F.3d at 1411-12. To prevent removal, 

plaintiffs may file a binding stipulation or affidavit in 

conjunction with their state court petition, but it must 

affirmatively renounce the right to accept a judgment in excess of 

$75,000 in order to be binding. Id. at 1412; Crosby v. Lassen 

Canyon Nursery, Inc., No. CV-02-2721, 2003 WL 22533617, at *3 (E.D. 

La. Nov. 3, 2003). As such, it is well-established in the Fifth 

Circuit that courts may always consider pre-removal stipulations. 

On the other hand, the Fifth Circuit holds that post-removal 

affidavits or stipulations of the plaintiff may be considered only 

in limited circumstances. See Asociacion Nacional de Pescadores a 

Pequena Escala O Artesanales de Colombia (ANPAC) v. Dow Quimica de 

Colombia S.A., 988 F.2d 559, 566 (5th Cir. 1993), abrogated by 

Marathon Oil Co. v. Ruhrgas, 145 F.3d 211 (5th Cir. 1998). 2 

                                                           
2 It should be noted that there is a disagreement amongst the U.S. Courts of 
Appeal for the various Circuits as to whether post-removal damage stipulations 
should be considered at all. See Benjamin T. Clark, A Device Designed to 
Manipulate Diversity Jurisdiction: Why Courts Should Refuse to Recognize Post-
Removal Damage Stipulations, 58 Okla. L. Rev. 221, 231, 236 (2005) (“The U.S. 
Courts of Appeal for the Third, Sixth, and Seventh Circuits have held that post-
removal damage stipulations should be disregarded[,]” while “the U.S. Court of 
Appeals for the Fifth Circuit and a myriad of federal district courts have held 
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Specifically, they may be considered to clarify the amount in 

controversy as of the date of removal when it is ambiguous. Gebbia 

v. Wal-Mart Stores, Inc., 233 F.3d 880, 883 (5th Cir. 2000). The 

Fifth Circuit has held that the defendant has not met the burden 

for removal when:  

(1) the complaint did not specify an amount of 
damages, and it was not otherwise facially 
apparent that the damages sought or incurred 
were likely above [$75,000]; (2) the 
defendant[] offered only a conclusory 
statement in their notice of removal that was 
not based on direct knowledge about the 
plaintiff[’s] claims; and (3) the plaintiff[] 
timely contested removal with a sworn, 
unrebutted affidavit indicating that the 
requisite amount in controversy was not 
present. 

Asociacion Nacional, 988 F.2d at 566. Consequently, “if it is 

facially apparent from the petition that the amount in controversy 

exceeds $75,000 at the time of removal, post-removal affidavits, 

stipulations, and amendments reducing the amount do not deprive 

the district court of jurisdiction.” Gebbia, 233 F.3d at 883. 

V.  DISCUSSION 

Despite counsel for Plaintiff now maintaining that Plaintiff 

will not accept an award exceeding $75,000 so as to justify remand, 

such action is not consistent with existing precedent. First, 

though the complaint did not specify an amount of damages, this 

Court finds that it is facially apparent that the damages sought 

                                                           
that post-removal damage stipulations may be considered to clarify the amount 
in controversy.”). 
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or incurred were likely above $75,000. In drawing this conclusion, 

the factual similarities in Gebbia are persuasive. 

In Gebbia, the plaintiff slipped and fell in the produce 

section in a Wal-Mart store and thereafter filed suit in Louisiana 

state court, seeking damages for, among other things, medical 

expenses, physical and mental suffering, loss of wages, and 

permanent disability. Id. at 881. The defendant removed the case 

to federal court and plaintiff then moved to remand, filing an 

affidavit in conjunction with the motion that stated her damages 

were less than $75,000. Id. at 881-82. The district court denied 

the motion, finding that the “[p]laintiff’s [complaint] at the 

time of removal alleged injuries that exceeded $75,000.” Id. at 

882. The plaintiff then moved for reconsideration based on medical 

evidence, simultaneously filing a stipulation that stated that her 

claims did not exceed $75,000. Id. The district court denied the 

motion and the Fifth Circuit affirmed, holding that – in light of 

the numerous damages sought by the plaintiff – it was facially 

apparent from the petition that the amount in controversy exceeded 

$75,000, such that post-removal affidavits, stipulations, and 

amendments seeking to reduce the amount could not deprive the 

district court of jurisdiction. Id. at 882-84. 

In his petition, Plaintiff likewise seeks damages for, among 

other things, medical expenses, physical and mental pain and 

suffering, loss of wages and earning capacity, and permanent 
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disability. (Rec. Doc. 1-1 at 1-2). Though the petition does not 

provide many specifics in regard to what these amounts might be, 

Plaintiff states that he “suffered severe and disabling injuries” 

as a result of “the vehicle owned and operated by [Defendant] 

Mancini suddenly and without warning [striking] the rear of the 

vehicle . . . operated by [Plaintiff].” (Rec. doc. 1-1 at 2). 

Plaintiff further requested a trial by jury in his petition (Rec. 

Doc. 1-1 at 4), necessitating that his cause of action exceed 

$50,000. See La. Code Civ. Proc. art. 1732(1). Thus, this Court 

holds that it is facially apparent in Plaintiff’s petition that 

the damages sought or incurred were likely above $75,000. 

Additionally, it is not the case that Defendants only offered 

a conclusory statement in their notice of removal. Rather, 

Defendants mentioned the numerous damages sought, the severity and 

nature of Plaintiff’s allegedly disabling injuries, and the prayer 

for a trial by jury. Defendants also detailed the specific injuries 

Plaintiff allegedly suffered, as well as the treatment known to 

them. As such, their notice of removal was not based on a “mere 

conclusory statement” as averred by Plaintiff, who conveniently 

(and deceptively) quotes only Defendants’ introductory sentence 

preceding their more detailed explanation. ( See Rec. Doc. 17-1) 

(quoting Rec. Doc. 1 at 2). 3 

                                                           
3 Plaintiff cites to Paragraph I, but this Court presumes that was a 
typographical error, as the quoted text appears in the next paragraph. 
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Finally, Plaintiff failed to timely contest removal with a 

sworn, unrebutted affidavit indicating that the requisite amount 

in controversy was not present. While counsel’s motion 

continuously references “the accompanying Stipulation of Damages” 

which allegedly proves that “the amount in controversy does not 

exceed $75,000” and wherein “Plaintiff renounces his right to 

enforce a judgment in an amount greater than $75,000” (Rec. Doc. 

17-1 at 1), no such affidavit or stipulation appears in the record 

to date. The only signatures are those of Plaintiff’s counsel, 

despite the numerous references to “Plaintiff’s Stipulation” and 

statements that “Plaintiff has filed a Stipulation of Damages that 

renounces his right to enforce a judgment in an amount greater 

than $75,000.” (Rec. Doc. 17-1 at 5). Moreover, Plaintiff’s motion 

was filed over three months after removal. 

Further, it is insufficient that “Plaintiff certifies that 

the amount in dispute is $75,000.” (Rec. Doc. 17-1 at 2). Such a 

conclusory statement “does not clari fy an initially ambiguous 

amount in controversy and thus is insufficient to deprive the Court 

of jurisdiction once it has been properly established.” Levith v. 

State Farm Fire & Cas. Co., No. CV-06-2785, 2006 WL 2947906, at *3 

(E.D. La. Oct. 11, 2006) (citing Gebbia, 233 F.3d at 883; 

Asociacion Nacional, 988 F.2d at 565). Though this Court notes 

that Levith references renunciation of the right to enforce a 

judgment as a possibility for divesting the district court of 
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jurisdiction, renunciation alone will not suffice as “[e]vents 

occurring subsequent to the institution of suit [and after removal] 

which reduce the amount recoverable below the statutory limit do 

not oust jurisdiction.” St. Paul Mercury Indem. Co. v. Red Cab 

Co., 303 U.S. 283, 289-90 (1938). Therefore, Plaintiff’s counsel’s 

renunciation, standing alone, is insufficient to divest federal 

jurisdiction.  

VI.  CONCLUSION 

As discussed above, it appears that this Court properly 

maintains federal subject matter jurisdiction over this action. 

Accordingly, 

IT IS ORDERED  that Plaintiff’s Motion to Remand is hereby 

DENIED. 

New Orleans, Louisiana, this 1 st  day of June, 2016. 

 

          
______________________________ 

UNITED STATES DISTRICT JUDGE  

 


