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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TEAM CONTRACTORS, L .L.C., CIVIL ACTION
Plaintiff

VERSUS NO. 16-1131

WAYPOINT NOLA, L .L.C., ET AL., SECTION: “E” (2)
Defendants

ORDER AND REASONS

Before the Court is motion by Catlin Insurance Company, I{€atlin”), seeking
arulingthatThird-Party Plaintiff Waypoint NOLA, LL.C. (“Waypoint”) maynotassert a
claim against itunderlLa. R.S.22:19731 The motion is opposed . The Court ordered
supplemental briefing on this issaéter responsive pleadings were filédccordingly,
the Court willconstruehis motionas amotion for judgment on the pleadings based on a
failure to state a claimrowhich relief can be granted pursuant to Rule 18{the Federal
Rules of Civil Proceduré For the reasons beloWatlin's motion isGRANTED .

BACKGROUND

This casdnvolvesthe development and construction of the Hyatt Holuseel in
downtown New Orleans, Louisiana (“the Projecthe allegations in the initial pleadings
are as followsPlaintiff Team Contractors,.L.C., (“Team”) entered into a contract with
Waypoint theowner of the Project, for the construction and/@emaovation of seven floors
of the property located at 1250 Poydras Street, leleans, Louisiana Waypoint also

entered into an agreement by which HC Architect§, @ ("HCA”) would serve as the

1R. D0c.307 See LA. REV. STAT. ANN. § 22:1973 (201

2R. Doc. 316.

3R. Doc. 298.

4 FED. R. CIv. P. 12(c).See Jones v. Greniger, 188 F.3d 322 (th Cir. 1999) (construing a Rule 12(b)(6)
motion to dismiss for failure to state a claim thats filed after responsive pleadings a 12(c) motion for
judgment on the pleadings).

5R.Doc. 1at 2.
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Projects architect, and additionally provide “all normaichitectural, Civil, Structural,
and [mechanical, electrical, and plumbif@ylEP”) engineering service$ HCA, in turn,
subcontracted th®EP design work to KLG, LL.C., now known as Salas OBrien South,
L.L.C. ("KLG"). 7 Catlinis the professional liability insurer for both H@&d KLG3

After HCA delivered acompleteset ofspecificationsincluding KLG’s MEP plans,
it was discovered that several components of KLGERAVBystem design did not comply
with New Orleans code requiremerft8ecause construction had begun on the MEP
systems before the parties recognized the codeidefiies, Team had to remove the
faulty systems and rebuild the MEP systems fromisexy plans befe continuing its
work.10

Teamfiled suit in this Court orFebruary5, 2016, alleging breach of contract by
Waypoint and negligence on the part of Waypoint, AH&nd KLG1! Waypoint filedits
answer ancéthird-party complaint against HCA, KLG, and Catlin on M&y, 201612 As
relevant b this motion Waypoint asserta causef action against Catlin undéa. R.S.
22:197318 Waypoint alleges that it made satisfactory probfoss to support its claims
against Catlinunder the HLA and KLG policies, but Catlin, in b&dth, failed to make
timely payment on Waypoint’s claimi$.Waypoint alleges that Catlin is responsible for
the damages caused by HCA and KLG, and seeks payofats claims and additional

penalties provided by Louisiana laiw.

6 R. Doc. 14 at 15.

71d.

8 See R. Doc.28.

9R. Doc.14 at 1720.

OR. Doc. 1at 4.

11R. Doc. 1.

2R. Doc. 14.

BB LA.REV. STATE. ANN. § 22:1973 (201p
14 R. Doc. 14 at 3B2.

151d. at 31.



LEGAL STANDARD

The standard for deciding a Rul2(t) motion for judgment on the pleadings is the
same as the standard for deciding a motion undée R2(b)(6) Under Rule 12(b)(6),
and thus under Rule 12(c), ‘[tjo avoid dismissalca@mplaint must contain sufficient
factual matter, accepted as true,state a claim to relief that is plausible on #sd.?’
“To be plausible, the complaint’s {flactual allegans must be enough to raise a right to
relief above the speculative level®In deciding whether the complaint states a valid
claim for relief, we accept all weplleaded facts as true and construe the complaittten
light most favorable to the plaintifi? “We do not accept as true conclusory allegations,
unwarranted factual inferences, or legal conclusi®A
ANALYSIS
Waypoint alleges a cause of actifom penaltiesagainst Catlirpursuan tolLa. R.S.
22:1973(B)(5)?1 La. R.S 22:1973(A)defines an insurer’s duty of good faith and fair
dealing,andLa. R.S. 221973(B)establishesvhenan insurer mape held liable for dad
faith breachof its duty
(B) Any one of the following actsf knowingly committed or performed by
an insurer, constitutes a breach of the insureriges. . ..
(1) Misrepresenting pertinent facts or insurance polmpvisions
relating to any coverages at issue.
(2) Failingto pay a settlement within thiryays after an agreement is
reduced to writing.
(3) Denying coverage or attempting to settle a claintlom basis of an
application which the insurer knows was alteredhwiit notice to,

or knowledge or consent of, the ined.
(4) Misleading a claimant as to the applicable predorgperiod.

16 In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 200 Bee also Gentilello v. Rege, 627
F.3d 540 543-44 (5th Cir. 2010).

7Inre Great Lakes Dredge & Dock Co., LLC, 624 F.3d 201, 210 (5th Cir. 2010) (quotifighcroft v. Igbal,
556 U.S. 662, 678 (2009)).

18|d. (quotingBell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).

191d. (quotingDoev. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008)) (internal gatéan marks omitted).
20 1d. (citations and internal quotation marks omitted).

211 A. REV. STAT. ANN. § 22:1973 (201p
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(5) Failing to pay the amount of any claidue any person insured by
the contract within sixty days after receipt of satisfactory pfmf
loss from the claimant when such failure is arbiyraapricious, or
without probable cause.
(6) Failing to pay claims pursuant to R.S. 22:1893 wkanh failure is
arbitrary, capricious, or without probable cauise.
Waypoint asserts a claim under sdation (B)(5). SpecificallyWaypoint alleges it
provided Catlin with satisfactory proof oits loss, Catlindid not pay theamount of the
claim within sixty days, andCatlin’s failure to do so was “arbitrary, capricewr without
probable cause23
Catlin arguesWaypoint is not entitled to recover penaltiesnder La. R.S.
22:1973(B)(5) becausethe provision applies only to‘any person insured by the
contract’?4 Catlin argueseven ifthird partiesmay assert claims undesubsections
(B)(2)-(4), the plain language o$ubsectionB)(5) limits recovery td'person|[s] insured
by the contract It is undisputed thaWaypoint is a thirdparty claimant, and is not
Catlin’s insured?> Accordingly, Catlin asserts that Waypoint may netaver under
subsection 1973(B)(5). Catlin points to a substanhbatly of fedeal and state case law
supporting its positior3é
In opposition,Waypoint argues that “person insured by the cortfralcould be
interpretedto include thirdparty claimants.Waypoint offers several arguments in

support. First, Waypoint argues that the tard legislative history ofa. R.S.22:1973

suggest thasubsection(B)(5) allows for claims bythird parties?” Waypoint relies on the

22| A.REV. STAT. §22:1973 012 (emphass added).

23R. Doc. 316 at 310.

24§22:1973.

25R. Doc. 316 at 11.

26 See, e.g., Thompson v. GuideOneMut. Ins. Co., 2015 WL 4875923, at *2 (E.D. La. Aug. 13, 2D TEoer ner
v.Henry, 20002934 (La. Appl1Cir. 2/15/02), 812 So.2d 75bangsford v. Flattman, 864 So. 2d 149, 151
(La. 2004);Woodruff v. StateFarm Ins. Co., 767 So. 2d 785 (La. App. 4 Cir. 20 Celestinev. State Farm
Mut. Auto. Ins. Co., 735 So. 2d 1 (La. App. 3 Cir. 1998)

27R. Doc. 316 at 5.
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Gauthier v. TravelersIns. Co., acase inwhich this ourt allowed a thirdparty claimant
to assert a claim undsubsection (B)(5)38

Second Waypoint attempts to distinguish the presemdtterfrom Langsford v.
Flattman, a casdan which the Louisiaa Supreme Court ruled that subsection (B)(5) did
not permit a claim by a third party injured @an automobile accident agest the other
driver’s insurance compard.Waypoint argues thdtangsford is limited to automobile
accident cases, artdusLouisiana law has left opendassof third party beneficiaries-
including thirdparty claimantanaking a claim oma professionalidbility policy—who
may bring claims undesubsection (B)(5)30°

Third, Waypoint argues that Catlin’s interpretation la&f. R.S.22:1973 would
render the provision superfluous, becausaisiana law already provides for a cause of
action for insured claimas against their insureris La. R.S. 221892(A).31 The law
provides, “All insurers issuing any type of contrac. shall pay the amount ahyclaim
due any insured within thirty days after receiptsatisfactory proofs of loss from the
insured or anyarty in interest32 The section further provides,

“Failure to make such payment within thirty dayseafreceipt of such

satisfactory written proofs and demand therefarshall subject the insurer

to a penalty, in addition to the amount of the |addifty percent damages

on the amount found to be due from the insurerhe insured, or one

thousand dollars, hichever is greater. .33

According to Waypoint, iubsection (B)(5) claims were limited those insured under a

policy, subsection(B)(5) would serve no useful purpose.

28 Gauthier v. Travelersins. Co., 1998 WL 373405 (E.D. La. Jul. 2, 1998).
29 L angsford v. Flattman, 20030189 (La. 1/21/04).

30R. Doc. 316 at 8.

31R. Doc. 316 at 9.

32 A. REV. STAT. ANN. § 22:1892(A)(1).

33 LA. REV. STAT. ANN. § 22:1892(B).



After reviewing the supplemental briefs, the statut@ question, and the
goveming case lawandaccepting all ThirdParty Plaintiff's factual allegations as truke
Court finds thatWaypoint is not entitled to seekecovery pursuant toLa. R.S.
22:1973(B)(5).The plain language of the provisigmovidesthat relief is only availale to
“any person insured by a contraét.Waypoint isnot insured by thensurance policy in
guestion Louisiana courts have overwhelmingly confirmedstimterpretatior®® To the
extent that thiscourt held otherwise inGauthier, the holding in that casehas been
abrogated bysubsequent Louisiana state court decisjomzluding Langsford v.
Flattman.36 Further, he Court disagrees with Waypoint’s interpretatidnLangsford,
findingno principled distinction between automobile insuce policies and professional
liability insurance policies under these circumstas.

Nor doesCatlin’s interpretation of swudection (B)(5) rendeta. R.S. 22:1982
superfluous. Although Waypoint is correct tHat R.S. 221892alsoprovides a cause of
action for an insured against insurer, that sectisrdistinguishablefrom La. R.S.
22:197337 For example, La. R.S. 22:18%2ows for a claim to be brought after 30 days,

while La. R.S. 22:197®ermits caims after only 60 day#lso, La. R.S. 22:1892mposes

34 LA. REV. STAT. ANN. § 22:1973(B)(5).

35SeeToerner v.Henry,2000-2934 (La. App. 1 Cir. 2/15/02812So0.2d 755, 758 Woodr uff v. State Farm
Ins. Co., 19992818 (La. App. 4 Cir. 6/14/00)67So0.2d 785, 788Celestine v. State Farm Mut. Auto. Ins.
Co.,98-578 (La. App. 3 Cir. 12/30/98); 735 So.2d 1\M&niblev. First Financial Ins. Co.,97-2495 (La. App.

4 Cir. 8/26/98)718 So2d 586, 58889; Smith v. Midland Risk Ins. Co., 29-793 (La. App. 2 Cir. 9/24/97);
So.2d 1192, 119 'Bee also Pontchartrain Gardens, Inc. v. State Farm Gen. Ins. Co., 2009 WL 86671, at *6

7 (E.D.La. Jan. 13, 2009) (Vance, C.J.)

36 See, e.g., Langsford v. Flattman, 20030189 (La. 1/21/04); 864 So. 2d 14%ee Celestinev. State Farm
Mut. Auto. Ins. Co., 98-578 (La. App. 3 Cir. 12/30/98); 735 So.2d 1(Saunders, J., dissenting) (citing
Gauthier).

37 See Calogero v. Safeway Ins. Co. of Louisiana, 991625 (La. 1/19/00); 753 So.2d 170, 173V¢ have
previously recognized the close relationship betwdee conduct prohibited in La. R.S. 22:658, sufyd)
and the conduct prohibited in La.R.22:1220, subd. B(5). In fact, the conduct pratieidh is virtually
identical, i.e., failure to timely pay a claim afteeceiving satisfactory proof of loss when thaituee to pay
is arbitrary, capricious or without probable causke primary differene is that under La. R.S. 22:658,
subd. A(1), the insurer must pay the claim withlh days of receiving satisfactory proof of loss frat than
the longer 60day period allowed under La. R.S. 22:1220, sub&) By
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less severe penaltiesin additional fifty percent of the amount of the lpss $1,000,
whichever is greatet In contrast, La. R.S. 22973 permits recovery dfvo times the
damages sustainedr $5000, whichever is greatéf.Further,asLouisiana court$old
thatrecovery undeta. R.S. 221973 supersedes recovery under R.S. 221892 such
that an insured cannot recover under both statutésthe two provisions are
complementary, rather than reduard. In short La. R.S. 22:1892loes notsupport
Waypoint’s interpretation dfa. R.S. 22:1973

Accordingly;

IT IS ORDERED thatthe motion by Catlin Insurance Company, Inc., isdbg
GRANTED . WaypointNOLA, L.L.C.’s claim for statutory penalties pursuantlita. R.S.
22:1973is dismissed with prejudice

New Orleans, Louisiana, this 5h day ofDecember, 2017

______ "SUSIE MO_RTC%A/* T
UNITED STATES DISTRICT JUDGE

38 LA. REV. STAT. ANN. §22:1892(B)(2).
39 | A. REV. STAT. ANN. §22:1973(C).
40 See Calogero v. Safeway Ins. Co. of Louisiana, 199941625 (La. 1/19/00); 753 So. 2d 170.
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