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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

AMANDA C. FOSTER CIVIL ACTION

VERSUS CASENO. 16-1270

PRINCIPAL LIFE INSUR ANCE COMPANY, et al. SECTION: “G"(2)

ORDER AND REASONS

Before the Court is Plaintiff Amanda Fostef‘Boster”) “Motion for Reconsideration/New
Trial/and/or to Amend or Rer Judgment Under Rule 59.This is an action for review of the
denial of long-term disability benefits and lilesurance waiver of pmium benefits under an
employee welfare benefit plan governed by the Employee Retirement Income Security Act of
1974, 29 U.S.C. § 100kt seq.(“ERISA”). The parties, Fosteand Defendant Principal Life
Insurance Company (“Principal”), filed cross tioas for judgment on the administrative recérd.

On November 21, 2017, the Court enteijegdgment in favor of Principdl. Foster seeks
reconsideration under Rule 59(e). Having coai@d the motion, the memoranda in support and
opposition, the record, and the applicable ltwe, Court will deny Foster’'s motion.

I. Background

On July 8, 2013, Foster filed a claim for longatedisability (“LTD”) benefits pursuant to

a Group Policy issued by Principal, alleging thla¢ was “unable to practice law due to pain of
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headaches” as of March 8, 2018n February 3, 2016, after multiple administrative hearings,
Principal denied her claim andfammed Foster that all administrative appeal options had been
exhausted.

On February 12, 2016, Foster filed a compglam this Court, alleging that she was
wrongfully denied ERISA disability benefitsOn February 13, 2017, Festand Principal filed
cross motions for judgment on the administrative reéd@ad. July 13, 2017, and September 19,
2017, Foster underwent neurostimulator implant procedu@esNovember 21, 2017, this Court
granted Principal’s motion for judgment as atteraof law and entered judgment in favor of
Principal®

On December 19, 2017, Foster filed the instaation for reconsideration asserting that
the Court should consideremewly discovered evidenéeOn January 9, 2018, Principal filed a
response in opposition to Foster's mottdb@n January 25, 2018, withalee of Court, Foster filed
a reply brief? Oral argument regarding the motion for reconsideration was held on January 24,

201813 At oral argument, the Court granted theties leave to file supplemental briefing
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regarding Plaintiff's argument thtite Court’s judgment contains nigest errors of law and faét.

On February 1, 2018, Foster filed a supplemental memorandum to the motion for
reconsideratiod®> On February 22, 2018, Principal filea reply memorandum in response to
Foster's supplemental memorandtfm.

Il. Parties’ Arguments

A. Foster's Arguments in Support of théMotion for Reconsideration; Alleged New
Evidence

Foster asserts that “the Cbahould consider the attacheewly discovered evidence that
was not available when this matter was tri¢d7bster asserts tha&tiCourt's November 21, 2017
decision “was made in light of the medical remjinions from variouseating doctors, an IME
doctor, and doctors hired by Princip&f. Therefore, Foster arguesati‘evidence bearing on the
severity of her condition is crdial in helping the Court readhe correct decision and to avoid
manifest injustice ¥

Specifically, Foster asssrtthat the Court should cader updated medical records
demonstrating that she recently underwent a neurostimulator implant to “help control her
headaches?® According to Foster, the device was inseftatb her left breast” and “contains four

leads that run over her shoulgdep her cervical, and into the base of her sKilFoster avers that
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no one would undergo this invasive procedtwaless they were actually suffering from
debilitating headache$?Thus, Foster concludes that “[t]agtached newly discovered evidence
should be considered in ordergevent manifest injustice®

B. Principal’s Arguments in Opposition tdhe Motion for Reconsidration; Evidence
Available When Decision was Rendered

Principal first asserts that reconsiderati®mot warranted because Foster's motion does
not present newly discovered evidence, as fitledical treatment underlying Foster’'s motion was
rendered and received in July and September 2%1Rtincipal argues that “[a]s the Court’s
judgment was not entered until November 21, 2017, Foster had ample time to attempt to
supplement the record and present this additimfi@tmation to the Court prior to the judgment
on the parties’ cross-motion&"Moreover, Principal asserts thaintinued medical treatment is
“likely inherent” in disability case® Principal further argues, “If plaintiff were able to question
a court’'s determination based on such contintreatment evidenceno court decision in a
disability case would ever be final but alwaybject to revisions bag®n subsequent treatment
records.?’

Alternatively, even if themedical records were newly stiovered evidence, Principal
contends that reconsideration is not warraftdekincipal notes that the Court’s review of the

administrative decision is subjeictan arbitrary and capriciousastdard of review and limited to
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consideration of the recordfoee the claims administraté? Principal further states that there are
only two exceptions to this rule, evidence intetmg the plan or evidence explaining medical
terms and procedures, and neitbethe exceptions apply hete.
C. Foster’'s Reply Memorandum in FurthheSupport of the Motionfor Reconsideration

In the reply brief, Foster asserts that theliva records were not available when the cross
motions for judgment on the pleadings revesubmitted to the Court on March 15, 2617.
Moreover, Foster contends that the Court ncaysider evidence that was not part of the
administrative record under special circumstariéds.support of this assertion, Foster cites a
Tenth Circuit caseall v. UNUM Life Insurance Company of Amerieghich she asserts held
that the court could consider egitte of additional surgeries that were outside the administrative
record® Foster notes that the benefit deniaHiall was considered underde novostandard of
review, whereas this case is subject to amhitrary and capricious standard of revigéw.
Nevertheless, Foster asserts thll provides guidance as to when evidence outside the
administrative record should be consideted.

Moreover, Foster contends that the evideiscadmissible because it “helps the Court

understand the medical terminologgsociated with migraine dister as wellas the practice

291d. (citing Truitt v. Unum Life Ins. Co. of Ap¥29 F.3d 497, 508 (5th Cir. 2017)).

301d. (citing Estate of Bratton v. Nat’l Union Fire Ins. Co. of Pittsburgh, PA5 F.3d 516, 521 (5th Cir. 2000)).
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related to the diagn@sand treatment of migraine disordét.Foster asserts that “[tjhe Court
seems to have been influenced by opinionsvof of Principal’s reviewing doctors who opined
that Foster was suffering from anxiety and @spion, and/or her headache disorder was opioid
induced or psychosomatic, rather than a headache disSrdecording to Foster, “[tlhe proffered
evidence helps the Court understand the medigairtelogy and practice related to treatment of
Foster’s headache disorder in titademonstrates that her headeglare indeed real and severe,
as no one elects to have wires surgically imgdmside their body unless they are suffering from
debilitating headaches$® Alternatively, Foster notes that the Court could remand this matter to
Principal for consideration of its previous decision in light of this evid&Hemally, Foster asserts
that she “is prepared to demonstrate in heeapfo the Fifth Circuit why the Court’s decision
contains both manifesaétual and legal error$®
D. Foster’'s Supplemental Memorandum in Support of Motion for Reconsideration

In the supplemental briefing, Foster assénat the Court’s November 21, 2017 judgment
in favor of Principal contains mifest errors of law and faét.First, Foster argues that the Court
erred in finding both that Fostelilizd to provide the specific duties of her job to Principal and that
Principal considered the actual dutafsher job when analyzing her clafthFoster alleges that

the administrative record contai evidence of the specifiob requirements of a healthcare

361d. at 3 (citingEstate of Bratton v. Nat'l Union Fire Ins. Co. of Pittsburgh, PA5 F.3d 516, 521 (5th Cir. 2000)).
871d. at 3 (citing Rec. Doc. 37 at 54-55).

381d.

391d. at 4.

401d.

4 Rec. Doc. 54 at 1.

421d. at 2.



attorney*® Specifically, Foster contends that herpdoyer provided a job deription and Foster
herself listed her job duties on her disability applicatfon.

Moreover, Foster contends that contraryhi® Court’s finding, hetreating physicians and
two of Principal’s physicians, termined that Foster's migraindisorder precluded her from
performing the material duties of her jomcluding “meethg deadlines, handling stress,
unpredictability of absences, prolonged computer use, prolonged light exposure, intellectual
challenges of handling complex situations, étBy contrast, Foster avers that neither Principal
nor its reviewing doctors “opined on [Fosteralility to perform the actual job duties of a
healthcare attorney*® Foster argues that Principal simply asked its reviewing doctors if they
believed Foster could perform sedentary job on a fulltime $i8, which she asserts was
insufficient under an “own occupation” poliéyFurthermore, Foster avers that stress, a trigger
for her headaches, was never addrebge@rincipal or the reviewing doctot$Similarly, Foster
contends that Principle abusksl discretion by failing to conséal her medical condition in light
of the intellectually challenging job demarfdSherefore, Foster belies¢hat Principal’s failure
to analyze her medical condition in light oktepecific job demands awnted to an abuse of

discretion®®

41d. at 2-3.
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Second, Foster argues that the Court erréiddmng that there was no objective or clinical
evidence of functionallimpairing headacheé$ Foster contends thathar courts have found that
insurers abuse their discretion when denying adigsaclaim based on anigraine disorder for
lack of objective evidence because a migraimerdier does not present results on neurological
testing® Foster asserts that her tiagtphysicians, her social workehe IME doctor, and at least
two of Principal’s reviewing doctors agreed tltlaére was specific clinical evidence supporting
that she suffers from functionally impairing headacid%oster contends that Drs. Hoenig and
Miller were the only neurologist® opine that there was a laok clinical evidence supporting
debilitating migraine headach&sAccording to Foster, these oponis were entirely inconsistent
with her medical records, and amount to “blatant cherry-pickinghierefore, Foster asserts that
“the Court erred in refusing tod that Plaintiff's headache disarl which is based on subjective
symptoms, was not proven to be functionally imp@nvhen the basis for this notion is that her
neurological testing was normaf”

Third, Foster argues that the@t erred in finding that Fosteuffers from mental iliness

as opposed to a headache disofdéioster posits that the Ca'sr order erroneously adopted

511d. at 10.

52]d. at 11-12citing Hegarty v. AT&T Umbrella Benefit Plan Na.109 F. Supp. 3d 1250, 1258 (N.D. Cal. 2015);
Boyd v. Liberty Life Assurance Co. of Bost862 F. Supp. 2d 660, 669 (W.D.N.C. 200&kher v. Aetna Life Ins.
Co., 890 F. Supp. 2d 473, 483 (D. Del. 2012)eel v. Wachovia Corp2009 WL 179584, at *8 (11th Cir. 2009)).
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Principal’s argument that Foster's headaches are psychosomatic and/or result from opidfl abuse.
Furthermore, Foster argues that in renderimgédcision, the Court erred in accepting the opinions
of Principal’s reviewingdoctors that Foster's headaches @itber psychosomatic and/or opioid
induced, which she contendgnored the evidence that sheshexperienced headaches since
childhood®® Therefore, Foster claims that Principaldd to analyze all pertinent evidence in its
denial of her claims and only focused upbe evidence supporting its determinatidn.

Fourth, Foster argues thaetiCourt erred in finding the adnistrator did not abuse its
discretion by denying life insurance waiver of prem (“LWOP”) benefits, as Principal failed to
provide evidence of alternative occupations thaieiieves Foster shouloe able to perforrft
Foster avers that Principal fagl to perform a vocational assessment to identify any alternative
occupation that Foster couldrfem based upon her limitatiofi$Furthermore, Foster argues that
the Court erred in finding thatshost her eligibilityfor the LWOP benefits upon her failed attempt
to reduce her hours to continue workfigFoster argues that by dengiher claim the Court is
“unfairly penalizing” her for trying to continue workif¥§ln support of her argument, Foster avers

that under 29 U.S.C § 1104, “Principal cannot peeadi claimant for trying to continue to work

58|d. at 17.
59d.

601d. Alternatively, Foster also contends that the issue of whether the 24-month limitation applied—an issue that the
Court did not reach—is not properly foee the Court because Principal didt terminate benig$ due to that
limitation. Id. at 19-20.
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as much as possible when she should have taken fulltime disability leave ifsteeacbidingly,
for these reasons, Foster asserts that the Court should enter judgmerfairohas originally
requested in her motion for judgment on the pleadifigs.

E. Principal’s Response to Foster’'s Sugphental Memorandum irSupport of the Motion
for Reconsideration

In the supplemental memorandum, Principagravthat Foster's supplemental brief is
“devoid . . . of an explanatidmow her disagreement withe Court’s ruling amounts to a manifest
error of law or fact by the @irt and how her reguitgtion of arguments previously raised
constitutes a proper motion for reconsideraffoRrincipal asserts thatl alf Foster’'s arguments
included in the supplemental biriwere addressed bydHCourt in its prioopinion, and Foster’'s
mere disagreement with the Court’s decis®not a proper basis for reconsiderafidn.

First, Principal notes that Foster raiseddhgument that her medical condition needed to
be analyzed in relation to tteetual duties of her occupation svaddressed in the Court’s prior
opinion® Principal posits that th&ourt acknowledged the argumeamid explained that, although
Foster had described her “specific job requirements,” she had failed to provide evidence linking
her inability to work directly to those requiremefftszurthermore, Principacontests Foster's
assertion that Principal evaludtEoster’s occupation as sedewptather than considering the non-

exertional aspects of her occupation, noting that theatletter discussed Foster’s ability to write,
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focus, and concentrafé.Principal avers that its “deterndtion is supported by substantial
evidence, including a detailed evation of the non-exertional aspe of [Foster’s] occupation/?®

Second, Principal argues thag¢tGourt applied the proper @lofive evidence standard and
that Foster misrepresents the distinction madb®yourt between objective evidence of Foster’'s
actual headaches and objective evidence of the Idssiction Foster claimed to experience as a
result of the headaché&&Principal claims that Foster has oplyinted to evidencef her own self-
reports to her physiciamd her slightly diminished 1Q, neéghof which objectively evidence an
inability to work/* Therefore, Principal argues that the Galid not err in findng that Principal’s
decision was supported by substantial evidénce.

Third, Principal argues that Festmischaracterizes the Ctardiscussion of Principal’s
argument in connection with the mental ltkeéimitation provision in the group policif.Principal
avers that in examining Principal’'s argument on gost, the Court held that Principal did not
abuse its discretion in concludititat Foster is not entitled smy benefits under the Group Policy

and did not rule on the natuof Foster’s conditiof’

d. at 7.
21d.

1d. at 9.
741d. at 11.
®d.

®1d.

71d. at 12-13. Further, Principargues that Foster's attempt to rehagfuarents pertaining to the issue of whether
the 24-month limitation provision was properly before the Court should be refeatadse the Court’s decision was
not based on that argumeldt. at 13-14.

11



Fourth, Principal argues that $ter fails to point to anythg that would support that the
Court made a manifest error of law or faettaining to her claimegarding her LCDD clain®
Principal argues that its “reasonable decision regarding [Foster’s] lack of entitlement to benefits
under the stricter Own Occupation definition adifability under the Group Disability Policy
disqualifies Plaintiff from LCDD benefits undehe less strict any occupation definition of
disability in the Group Life Policy” Principal avers that Foster’s claim that Principal should have
conducted a vocational assessment is a “rednigé because no vocational assessment was
necessary since Principal hackaldy determined that Foster had the functional capacity to perform
the duties of her own occupatiéh.

Further, as to Foster’s argument regardieg loss of “Memberstatus under the Group
Life Policy due to her reduction dburs, Principal argues thander the terms of the Group Life
Policy Foster clearly lost her coverage wibe reduced her hours below full-time wétEinally,
with respect to Foster’'s argument that Princgaainot penalize Foster for attempting to continue
working under 29 U.S.C. 8§ 1104 (ERISA’s fiduciahyties provision), Principargues that as a
fiduciary it must consider all pactpants in discharging its duti€$Thus, Principal avers that
allowing benefits to a claimamtho under the clear language of fiwicy is not entitled to them

would indeed be a breach of the fiduciarguties to the remaining participafitsAs a result,

81d. at 14.
91d.
801d. at 15.
81|d. at 16.
821(d.

81d. at 16-17.
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Principal concludes, Foster’'s motion failed to show @anifest errors in law or fact in the Court’s
opinion and should be deniéd.

Ill. Legal Standard

Federal Rule of Civil Procedure 59(e) alloweurts to alter or amend its judgments after
entry. The Court has “consigdle discretion” in decidingvhether to grant a motion for
reconsideration, but must “stekthe proper balance betweenotwompeting imperatives: (1)
finality and (2) the need to render jagicisions on the basis of all facf8 This Court’s discretion
is further bound by the Fifth Circuit’s instructitimat reconsideration is an “extraordinary remedy
that should be used sparingff,with relief being warranted oplwhen the basis for relief is
“clearly establish[ed]® Courts in the Eastern District dbuisiana have generally considered
four factors in deciding motions for recaasration under the Rule 59(e) standard:

(1) the motion is necessary to correct a manifest error of law or fact on which the
judgment is based;

(2) the movant presents newly discoveregaviously unavailable evidence;

(3) the motion is necessary in ordempi@vent manifest injustice; or

(4) the motion is justified by an imeening change in controlling laf.

841d. at 17.
85 Edward H. Bohlin Co., Inc. v. Banning Co., Ing.F.3d 350, 355 (5th Cir. 1993).
8 Templet v. Hydrochem, In867 F.3d 473, 479 (5th Cir. 2004).

87 Schiller v. Physicians Res. Grp., In842 F.3d 563, 567 (5th Cir. 2008)astrillo v. Am. Home Mortgage Servicing
Inc., No. 09-4369 R, 2010 WL 1424398, at(BD. La. Apr. 5, 2010) (Vance, J.).

88 See, e.gCastrillo v. Am. Home Mortgage Servicing lndo. 09-4369 R, 2010 WL 1424398, at *4 (E.D. La. Apr.
5, 2010) (Vance, J.) (citations omitted).
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A motion for reconsideration, [is] not the proper vehicléor rehashing evidence, legal
theories, or arguments . . .8¥Instead, such motions “serve the narrow purpose of allowing a
party to correct manifest erroos law or fact or to prest newly discovered evidenc¥.*It is
well settled that motions for reconsideration showdtibe used . . . to re-urge matters that have
already been advanced by a pafyWhen there exists no indepentiesason for reconsideration
other than mere disagreement wattprior order, reconsideration is a waste of judicial time and
resources and should not be grartted.

[V. Analysis

A. Whether Reconsideration is Warranted f@onsideration of Alleged “Newly Discovered
Evidence”

Foster argues that reconsideration is waew@urior consideration of “newly” discovered
evidence; specifically, updated dieal records demonstrate that she recently underwent a
neurostimilator implant to help control her migraine headath@sfendant asserts that Plaintiff
does not present newly discovereddewnce, as Plaintiff's procedes occurred before the Court’s

November 21, 2017 judgmetftin the reply brief, Foster comtds that the medical records were

891d. (quotingTemplet v. Hydrochem, In&67 F.3d 473, 479 (5th Cir. 2004)).
9 See Waltman vnt'| Paper Co, 875 F.2d 468, 473 (5th Cir. 1989) (citation and internal quotation marks omitted).

91 Helena Labs. Corp. v. Alpha Sci. Cqrg83 F. Supp. 2d 538, 539 (E.D. Tex. 2007) (ciéfngwning v. Navarr
894 F.2d 99, 100 (5th Cir. 1990)).

92 |ivingston Downs Racing Ass’'n v. Jefferson Downs C@%0 F. Supp. 2d 471, 481 (M.D. La. 2003¢e also

Mata v. Schoci337 B.R. 138, 145 (S.D. Tex. 2005) (refusing reconsideration where no new evidence was presented);
FDIC v. Cage 810 F. Supp. 745, 747 (S.D. Miss. 1993) (refusing reconsideration where the motion merely disagreed
with the court and did not demonstrate clear error of law or manifest injustice).

98 Rec. Doc. 39-1 at 2-3.

%4 Rec. Doc. 45 at 3.
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not available when the cross motions for judgtmenthe pleadings were submitted to the Court
on March 15, 201%

In Ferraro v. Liberty Mutual Fire Insurance Gahe Fifth Circuit affirmed this Court’s
denial of a motion for reconsideration, where the plaintiffs argued that an email from the defendant
constituted newly discovered evidence pasented at trial under Rule 59{&The Fifth Circuit
stated that “[a] motion to reasider based on an alleged discovery of new evidence should be
granted only if (1) the facts diseered are of such a nature that they would probably change the
outcome; (2) the facts alleged are actually yetiscovered and could hbave been discovered
earlier by proper diligence; and (3) the faate not merely cumulative or impeachifi§The Fifth
Circuit held that the plaintiffs dinot show “that the email is ‘thgpe of new evidence that a truly
diligent litigant would be powerless tmearth’ prior to summary judgmer¥The Fifth Circuit
reasoned that the email's date stamp showedlMlbkanformation was available to the plaintiffs
during the course of litigationnd the plaintiffs did not offerrey reason why they did not include
the email in the opposition to defendant’s motion for summary judgii®tdareover, although
the Fifth Circuit noted that the evidence may have supported tmgiffdatheory ofthe case, the
court ultimately determined that the plaintiffad not “carried theiburden to show that

consideration of these newdts ‘would probably changedtutcome,’ of their suit:®®

% Rec. Doc. 52 at 1.

% Ferraro v. Liberty Mut. Fire Ins. Cp796 F.3d 529, 535 (5th Cir. 2015).

971d. (quotingJohnson v. Diversicare Afton Oaks, LL&97 F.3d 673, 677 (5th Cir. 2010)).
98 d. (quotingDiaz v. Methodist Hosp46 F.3d 492, 495 (5th Cir. 1995)).

91d.

1001d, (quotingdohnson597 F.3d at 673).

15



Here, Foster underwent the trial procedomeJuly 13, 2017, and had the neurostimilator
implanted on September 19, 209¥Therefore, the medical procedsroccurred well before entry
of the Court’s November 21, 2017 judgment. Foatgues that the procedswere not performed
until after the cross motions for judgment on the pleadings were submitted to the Court. However,
Foster has not provided any reasvhy she did not request leavECourt to file the evidence
prior to the entry of judgment. Thus, Plaintifid@ade no argument that this evidence was “newly
discovered” pursuant to Rule 59(e) and has ntafty established” that reconsideration is
warranted-?

Moreover, Foster has not shown that comsition of this evidence “would probably
change the outcome” of her stfit.“A long line of Fifth Circuit cases stand for the proposition
that, when assessing factual quastiahe district court is constrained to the evidence before the
plan administrator®* Therefore, “[o]jnce the administragivrecord has been determined, the
district court may not stray from it but for t&n limited exceptions, such as the admission of
evidence related to how an administrator has inééed terms of the plan in other instances, and
evidence, including expert opinion, that assthts district court in utkerstanding the medical

terminology or practice related to a claifi®’

101 Rec. Doc. 39-2 at 4-8, 11-14.
102See Schiller342 F.3d at 567Castrillo, 2010 WL 1424398, at *3.
103 Ferraro, 796 F.3d at 535 (quotintphnson597 F.3d at 673).

104yega v. Nat'l Life Ins. Servs., Ind.88 F.3d 287, 299 (5th Cir. 1999) (en bawsjgrruled on other grounds by,
Metropolitan Life Ins. Co. v. Glen54 U.S. 105 (2008) (citingleditrust Fin. Servs. Corp. v. Sterling Chems., Inc.,
168 F.3d 211, 215 (5th Cir. 199%c¢hadler v. Anthem Life Ins. Cb47 F.3d 388, 394—-95 (5th Cir. 1998hibodeaux

v. Cont'l Cas. Ins.138 F.3d 593, 595 (5th Cir. 1998arhan v. Ry—Ron Inc121 F.3d 198 (5th Cir. 199 Bgllaire
Gen. Hosp. v. Blue Cross Blue Shield of Michjg2ih F.3d 822, 828-29 (5th Cir. 199&weatman v. Commercial
Union Ins. Co,. 39 F.3d 594, 597-98 (1994 uhon v. Texaco Incl5 F.3d 1302, 1306-07 (5th Cir. 1998);Farm
Bureau Life Ins. Co. v. Mooy&93 F.2d 98, 101-02 (5th Cir. 1998Yjldbur v. ARCO Chem. C®74 F.2d 631, 639
(5th Cir. 1992)).

105 Estate of Bratton v. Nat'l Union Fire Ins. Co. of Pittsburgh, P25 F.3d 516, 521 (5th Cir. 2000).
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Foster argues that the Court can considentédical records, whictvere not part of the
record before the plan administrator, becahseevidence would help the Court understand the
medical terminology associated tivimigraine disorder as we#ls the practice related to the
diagnosis and treatment of migraine disofd&rHowever, the Court finds this argument
unavailing because Foster clearly attempts tsqmt the medical records to address a factual
guestion presented in this case, the severity of Foster's headaches, and this evidence was not
presented to the plan administratdfr.

Finally, Foster asserts that the Court could remand this matter to the administrator for
consideration of the medical recorfd&In Offutt v. Prudential Insurance Co. of Ameritiae Fifth
Circuit stated, “If new evidence is presented ® raviewing court on the merits of the claim for
benefits, the court should, as angeal rule, remand the ter to the plan admistrator for further
assessment . . . No remand is necessary, lewemen it would be a useless formalit§®’In
Vega v. National Life Insurance Services, |tlee Fifth Circuit recognizethat “[ijn some special
circumstances a remand to the administriofurther considerain may be justified *° Foster
presents no argument that special circumstances justify a remand in tHis cassidering that

she underwent the medical proceshiin July and September 200Gt failed to raise the issue

106 Rec. Doc. 5at 3.
07vegq 188 F.3d at 299.
108 Rec. Doc. 52t 4.

109735 F.2d 948, 950 (5th Cir. 1984) (citidgardle v. Cent. States, Se. and Sw. Areas Pension 6dadr.2d 820,
824 (7th Cir. 1980)).

110188 F.3d 287, 302, n. 13 (5th Cir. 1999).
1seeRec. Doc. 52t 4 (“Further, in order to protect against Principal’'s argument that it was not given an opportunity

to address this evidence during the administrativeqas, the Court could remand this matter to Principal for
consideration of its previous dednsiin light of this information.”).
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until after a final judgment was entered in NovemB017. Therefore, evahthe evidence is
considered to be “newly discovered,” Fostes Inat shown that considdion of this evidence
“would probably change the outcome” of her $tt.

B. Whether Reconsideration is Warrantetlie to “Manifest Errors of Law and Fact”

In the supplemental memorandum filed aftexl argument, Foster gues that the Court’s
judgment issued in favor of Principal on Novean1, 2017, contains numerous “manifest errors
of law and fact.*'3 Specifically, Foster raises four issukat she claims warrant reconsideration:
(1) the Court erred in finding that Foster failedotovide her job dutieghat Plaintiff could not
perform the material duties of hpb, and that Principal consiaet her actual joduties; (2) the
Court erred in finding no objectvor clinical evidence of futionally impairing headaches; (3)
the Court erred in finding that Foster sufférem a mental illness aspposed to a headache
disorder; and (4) the Court erredfinding that Principal did nadbuse its discretion in denying
LWOP benefits, as Principal fade€o provide evidence of alternsg occupations that it believes
Foster should be able to perfotifi.Principal argues that Foster’'s supplemental brief does not
explain how the Court’s decisiondludes manifest errors of law fact and amounts to merely an
expression of Foster's disagreement with @murt’'s opinion by rehashing previously raised
arguments?®®

The Court addressed Foster’s claim that Ppalcabused itdiscretion in concluding that

Foster was not disabled withcadldressing Foster’s specific joliquirements, noting that Foster

12 Ferraro, 796 F.3d at 535 (quotintphnson597 F.3d at 673).
113Rec. Doc. 54 at 1.
114 Id.

115Rec. Doc. 60 at 1.
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did not present any evidence linking her inability to work with any specific job requirements of a
healthcare attornéy}® Moreover, the Court determined thia¢ opinions of Drs. Hoenig, Register,
Harrop, Miller, and Chafetz provided “substangaldence” to support Principal’s determination
that Foster was not “disabled$ defined by the Group Poli&y.

In Corry v. Liberty Life Assurance Co. of Bostdne Fifth Circuit reversed the district
court’s judgment in favor of the plaintiff angbheld the defendant’s denial of ERISA benéfits.
There, the district court gread the plaintiff's méion for summary judgment, finding that the
defendant abused its discretion in terminating benbécause it failed to consider the plaintiff's
subjective complaints of pain and disabifity.On appeal, the Fifth Circuit held that the
administrator’s decision to dg the plaintiff's claim wasigoported by substdial evidence?’ The
Fifth Circuit found that the adinistrator and the consultinghysicians had considered and
addressed the subjective complaj@sd that it was solely the job of the administrator to weigh
those complaints against othetigtaconflicting medical opinion$2* Therefore, the Fifth Circuit
determined that “given théhree qualified medical expsriwho found no objective medical
evidence of disability, the adminiator, under the égblished standard of review that restricts the

courts, was not obliged to accept thenig of [the plaintiff's] physicians??

118 Rec. Doc. 37 at 54 (“Although Foster contends that her physicians concluded that she is unable totimuek full
as an attorney, Foster poittsno evidence that addresses the specificgguirements of agdalthcare tiorney.”).

1171d. at 55.

18 Corry v. Liberty Life Assurance Co. of Bostdf9 F.3d 389, 401 (5th Cir. 2007).
1191d. at 397.

1201d. at 401.

121 |d

122 Id

19



Here, Foster essentially asks the Court to substitute its own judgment for that of the
administrator. As the Court determined in itgopiorder, the opinions dDrs. Hoenig, Register,
Harrop, Miller, and Chafetz provided “substangaldence” to support Principal’s determination
that Foster was not “disabled” as defingdthe Group Policy, and the administrator was not
obliged to accept the opom of Foster's physiciari$® Therefore, Foster has not shown that
reconsideration is necessary to corgeatanifest error of law or fact.

Foster’'s second argument that the Courtdeimeinding no objective oclinical evidence
of functionally impairing headaches equally misplaced. Foster argues that the evidence in the
record supports the claim that she had expeeeérfrequent functionallympairing headaches.
However, Foster still fails to point to objeaievidence showing howdse headaches impaired
her functionality. It seems that Foster mistakexdwgflates her subjective belief that the headaches
were functionally impairing with objective lence showing the precise manner in which her
functionality was impaired. Therefore, the Codid not err in finding that substantial evidence
supported Principal’'s determination. Accordingly, Foster has not shown that reconsideration is
necessary to correct a mamsiferror of law or fact.

Third, Foster asserts that the Court erréfihising that Foster suffefsom a mental iliness
as opposed to a headache disorder. This argumisnonstrues the Court’s opinion. The Court
found that Principal did not abugie discretion in concluding th&toster was not disabled under
the Group Policy?* As such, even assuming that the mental health limitation, which provides that

disabilities caused by a “Mental Health Coratiti are subject to a limited pay period of 24

122 Rec. Doc. 37 at 55.

1241d. at 58.
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months, applied, Foster was not entitlechemefits because she was not disable@herefore,
Foster has not shown that reconsideration is negesaorrect a manifest error of law or fact.
Finally, Foster’'s argument that the Court erred in determining that Principal did not abuse
its discretion in denying Foster's LWOP bemtefivas thoroughly addressed in the Court’s prior
order!?® The Court determined that Principal did nbtse its discretion in ozluding that Foster
was not unable to perform the tedal duties of her own occufian as a healthcare attorny.
Therefore, it follows that Foster was mtable to perform the material dutiesaffoccupationt?®
Furthermore, Foster admitted that she ceased working full-time on March 822Th8. group
life insurance policy defines a “member” as a person “who is a full-time employee” and “who
regularly works at least 30 hours per we&R Foster's arguments on these issues amount to mere
disagreement with the Court’s conclusions, andhsisenot identified any manifest error of law or
fact that warranteconsideration.

V. Conclusion

For the reasons stated above, Foster hashmtn that reconsiddran is warranted for
consideration of newly submitted evidence. Furthermore, Foster has not identified any manifest

error of law or fact that warrd reconsideration. Accordingly,

125 |d

126|d. at 58-63.
1271d. at 61.

128 Id

129 Id. at 62.

130 Id
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IT IS HEREBY ORDERED that the “Motion for Reconsatation/New Trial/and/or to
Amend or Alter Judgment Under Rule $%'is DENIED.

NEW ORLEANS, LOUISIANA, this 19th day of March, 2018.

NANNETTE JOLIETTE BROWN
UNITED STATES DISTRICT JUDGE

131 Rec. Doc. 39.
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