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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ZITOUNI CIVIL ACTION
VERSUS NO.16-1290
UNITED STATES CITIZENSHIP AND SECTION: “G”"(4)

IMMIGRATION SERVICES
ORDER

Before the Court is Defendant United ®gtCitizenship and Immigration Services’
(“USCIS”) motion to remantdPlaintiff Hisam Zitounis (“Plaintiff’) naturdization application and
to dismiss the above-captioned matter withprgjudice. Having considered the motion, the
memoranda in support and in opposition, the apdkckw, and the record, the Court will grant
the motion.

I. Background

In his request for hearing on his applicationrfaturalization, Plaintiff, a native and citizen
of Syria, alleges that he is a lawful permanesident of the United Statesd that his application
for naturalization (Form N-400) has beeending with USCIS since March 4, 204 According
to Plaintiff, he attended a biometrics apgoent with USCIS on October 18, 2011, during which
USCIS took Plaintiff’s finger printd Plaintiff further asserts that he appeared for his naturalization
interview on October 27, 2011 andatthe received his naturaligat interview raults indicating

that he had passed the tests oflish, U.S. history, and governméntDespite this, Plaintiff

1Rec. Doc. 11.
2Rec. Doc. 1 at 1.
31d. at 4.

41d.
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alleges, the USCIS officer refused to makee@ision on Plaintiff's application for naturalizatien.
Plaintiff claims that he meets dlie legal requirements to be natiemed as a United States citizen
and that he has provided all required evidence to USCISder dor his application to be
adjudicated. Plaintiff also alleges that all FBI and background checks have been completed by
USCIS!

Plaintiff filed his request for hearing on fapplication for naturalation on February 15,
20168 USCIS filed the instant motion to remand theedasUSCIS and to dismiss the case without
prejudice on May 20, 201%Plaintiff filed an opposition to the motion on June 11, 28M\ith
leave of Court, USCIS filed a reply on June 22, 2816.

Il. Parties’ Arguments

A. USCIS’s Arguments in Support of the Motion to Remand
In support of its motion, USCIS argues that@cause exists for the Court to remand the
matter to USCIS? USCIS asserts that the Court m@amand the matter and that remand is

appropriate here for three reaséh&irst, USCIS avers that remand will ensure that Plaintiff

51d.

51d.

“1d.

81d.

9Rec. Doc. 11.

10 Rec. Doc. 14.

11 Rec. Doc. 18.
12Rec. Doc. 11-1 at 3.
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receives an “expeditious decision his naturalization applicatiovithout denying him the right

to eventually seek de novo judiciaview of that decision, if necessary’According to USCIS,

it is prepared to issue a decision withindalys of the Court’s éry of a remand ordéef. USCIS

avers that this time period will likely be shorteatithe time it would take for the Court to preside
over discovery, to consider any dispositive motions, and to determine at trial whether Plaintiff had
presented sufficient evidence that he raeditthe requirements for naturalizatin.

Second, USCIS asserts that a remand woulavdllSCIS to apply itexpertise regarding
naturalization, to fulfill its statutgrobligation to adjudicate naturaditzon applications in the first
instance, and to fully develop an administrative reébitlis because of these considerations,
USCIS avers, that the “vast majority” of courdeéd with this situationonclude that remand is
appropriate® Finally, USCIS argues that the Court vgtieserve judicial resources by remanding
the matter to USCIS and allowing théministrative process to conclutféEven if Plaintiff were
to seekde novoreview of the naturalization decisionte&f the administrative process, USCIS
asserts that the Court considering such an apymatl have the benefit of a final agency decision

and a fully developed administrative recétd.

1d. (citing 8 U.S.C. § 1421(c)).

151d.

161d. at 4 n.3.

171d. at 4.

8 1d. (Antonishin v. Keisler627 F.Supp.2d 872, 877 (N.D. Ill. 2007); 8 U.S.C. § 1421(a)).
191d.

201d. at 5.



B. Plaintiff's Arguments in Opposition to the Motion to Remand

In opposition to the motion, Plaintiff arguesathUSCIS has admitted that Plaintiff's
application for naturalization should be appro¥edccording to Plaintiff, USCIS did not answer
Plaintiff's request for hearingn his application for naturaliian within the 60 day time period
required under the Federal Rule<ofil Procedure, Rule 12(a)(2)or did USCIS file a responsive
pleading within the time mandated by the Court's ofddtursuant to Federal Rules of Civil
Procedure, Rule 8(b)(6), Plaintiff argues thE&CIS has admitted all allegations in Plaintiff's
request for hearing Plaintiff further argues that the onlgason USCIS is moving for a remand
is to avoid the possibility of having to reimbuB&intiff for attorneys’fees, court courts, and
expenses pursuant to tBgual Access to Justice A¢tAccording to Plaintiff, if the Court remands
the case to USCIS without ander to approve Plaintiff's afipation for natwalization, then
Plaintiff will be precluded from seeking reimbursement for fees and costs associated with suing
USCIS?®

Plaintiff next contends thainder Fifth Circuit precedent it isell settled that the general
rule is that district courts should not remaraturalization lawsuits back to USCIS unless FBI
background investigations erstill pending with USCI& According to Plaintiff, the FBI

investigations in his case were completed six years ago, and the motion to remand should therefore

2'Rec. Doc. 14 at 2.

22]d. (citing Rec. Doc. 10, Rec. Doc. 1 at 4).

23|d.

2414, (citing 28 U.S.C. § 2412t seq.

251d. at 2—-3 (citingOthman v. Chertoff309 Fed. App’x 792 (5th Cir. 2008)).

261d. at 3.



be denied’ Moreover, Plaintiff contends that some digtcourts within tle Fifth Circuit have
denied remand even where FBI checks were still perfding.

Plaintiff next argues that 8 5.C. § 1447(b) gives district eds exclusivgurisdiction over
cases where a plaintiff has filed an applicatianfaturalization and thapplication has not been
adjudicated within 120 dayafter an interview by USCI®. According to Plaintiff, once USCIS
refuses to adjudicate an applitarapplication for naturalizatiorihe applicant cathen file suit
with the district court® At that point, Plaintiff asserts thiite Court can either determine the matter
or remand the matter with appropriate instructions for USIGSaintiff contends that the district
court has exclusive jurisdiction to determine the eadsction at that point and that no subsequent
decision by USCIS can stripe district court of its exclusivgirisdiction or moot the cause of
action after suit has been filégl.

Plaintiff acknowledges that thEifth Circuit has not directlyruled on this issue but
contends that several district courts within thighFCircuit have ruled thathe district court has
exclusive jurisdiction over an application foaturalization once a cause of action is filed.

Moreover, Plaintiff argues that four circuit couhtave held that distriatourts have exclusive

271d. (citing Rec. Doc. 1 at 2®4ua v. Holder 2012 WL 5363976 (M.D. La. Oct. 30, 2012)).

28|d. at 4 (citingNegum v. U.$480 F.Supp.2d 877 (N.D. Tex. 200&slam v. Gonzale2006 WL 3749905
(W.D. Wash. Dec. 19, 2006)).

291d. at 6 (citingKhalid v. Gomez2013 WL 2285132 (E.D. La. May 22, 2013) (Fallon, J.)).
301d. at 8 (citing 8 U.S.C. § 1447(b)).
3.

321d. (citing United States v. HovsepiaB59 F.3d 1144, 1159-64 (9th Cir. 2008)ape v. Certoff497 F.3d
379 (4th Cir. 2007)Bustamante v. Napolitan682 F.3d 403, 404 (2d Cir. 2008):-Maleki v. Holder 558 F.3d 1200,
1205 n.2 (10th Cir. 2009)).

31d. at 9 (citingKhalid v. Gomez2013 WL 2285132 (E.D. La. May 22, 2013).



jurisdiction over a naturalization cause of actand that no circuit court has held otherwibe.
Plaintiff represents that a district court in th&h-Circuit recently agreed with the circuit courts
who have ruled on the issue and held that district courts have exclusive jurisdiction over
naturalization application causes of actidmiccording to Plaintiff, the court further held that
nothing prevents an applicant and USCIS frottlisg the matter and withdrawing the case after
it is filed 28 Plaintiff asserts in conclusion that therelisar and convincing @ence that he meets
all of the legal elements to become a natmeali United States cen and that USCIS has
constructively agreed by refusing to fiém answer pursuant to the Court’s ortiePlaintiff
requests that the Court retgimisdiction, as there are FBI background checks penditfgy.
C. USCIS’s Reply in Further Support of the Motion to Remand

In reply, USCIS asserts that it is preparedssnue a decision on Plaintiff’'s application for
naturalization within 14 daysf an order to remand and noted that any reference to a 21-day period
in prior briefing was incorrecf. USCIS next argues that noneth& cases cited by Plaintiff in
support of a district cotis exclusive jurisdictiorover naturalization cause$ action suggest that
the Court may not or should not remdfdccording to USCIS, in &ifth Circuit case relied upon

by Plaintiff, the Fifth Circuit explicitly indicatethat it expected the drétt court to remand the

341d. at 10.

351d. at 14 (citingAgarwal v. Napolitanp663 F.Supp.2d (W.D. Tex. 2009)).
%d.

371d. at 15 (citing Rec. Docs. 1; 10).

381d.

% Rec. Doc. 18 at 1 n.1.

401d. at 2.



naturalization case to USCf&Thus, USCIS argues, none of trases cited by Plaintiff undermine

the Court’s authority to remarfdMoreover, USCIS argues that the issue of exclusive jurisdiction

of the district court is irrelevant to this matter, because in this case, USCIS is not attempting to
dismiss the case for lack of juristion or arguing that the case i®at because of a recently issued
USCIS decisiorf® Rather, USCIS asserts that it is moving to remand the case to the agency for
prompt adjudication, as authorized by the stéfttite.

USCIS further contends thatette is no general rule within the Fifth Circuit that a district
court should not remand a naturalization latveance the FBI background checks on a plaintiff
have been completéd.USCIS argues that none of the thesses Plaintiff cites for this rule
support his propositioff. In one of those three cases, USGisserts that the court denied the
motion to remand without explanation, and in tHeeotwo cases, USCIS contends that the district
courts retained jurisdiction becauskthe government’s lack osaurance as to when a decision

on the application would be matfeln this case, USCIS arguds,has assured the Court and

411d. (citing Walji v. Gonzales500 F.3d 432, 437-39 (5th Cir. 2007)).
421d.
41d. at 3.

441d. (citing Etape v. Chertoff497 F.3d 379, 387 (4th Cir. 200Rua v. Holder 2012 WL 5363976 (M.D.
La. Oct. 30, 2012)).

4 d.

461d. (citing Hua v. Holder 2012 WL 5363976 (M.D. La. Oct. 30, 201Regam v. U.$480 F.Supp.2d 877
(N.D. Tex. 2007)Suarez v. Barrow2007 WL 1624358 (N.D. Tex. June 5, 2007)).

47 |d. at 3—4. (citingHua v. Holder 2012 WL 5363976 (M.D. La. Oct. 30, 201Nagem v. U.$.480
F.Supp.2d 877 (N.D. Tex. 2008uarez v. Barrow2007 WL 1624358 (N.D. Tex. June 5, 2007)).



Plaintiff that it is prepared to issua decision withinl4 days of remantf. Overall, USCIS
contends, it is more common for district coudgemand naturalization cees of action than to
retain jurisdictiorf®

USCIS next argues thdtdid in fact filea responsive pleadinge. its motion to remand,
to Plaintiff’'s request for hearing and therefaliel not admit all of thdactual allegations in
Plaintiff's complaint® Specifically, USCIS asserts that it did not admit that Plaintiff's application
for naturalization has been approvétllSCIS notes that it has already completed substantial work
toward determining whether Plaintiff qualifies fortmalization and will thus be able to issue a
decision within 14 days of remand by the C3atSCIS denies that its motion to remand is aimed
at avoiding the payment of attorneys’ fees and Bather, USCIS argues that its reasons for
remand include: (1) ensuring prompt adjudicatiofPlaintiff's applicaton; (2) allowing USCIS
to apply its expertise; and (®yeserving the Court’s resources, while still allowing Plaintiff to
seekde novareview should he seek toaltenge USCIS'’s determinatidhUSCIS asserts that by

failing to respond to those arguments, R has now waived any such response.

48|d. at 4.

491d. at 4-5 (citingdsman v. ChertaffNo 6:06-506, 2008 WL 750567, at * 2 (E.D. Tex. Mar. 18, 2008)).
%01d. at 5.

Sld.

521d.

53 d.

541d. at 6.

551d. (citing McZeal v. J.P. Morgan Chase Bank, NWo. 13-6754, 2014 WL 3166715, at *8 n.23 (E.D. La.
July 7, 2014)).



Ill. Law and Analysis

A. Legal Standard

After an applicant files an application for naturalization with USCIS, it “shall [if not
waived] conduct an investigation of the applicaitOnce the investigation is complete, an
applicant must appear before USCIS for an examinafidme decision to grant or deny the
application must be made within 120 dayteafhe initial examination of the applicafitf USCIS
fails to issue a decision within 120 days of thamation, the applicant may ask a district court
to adjudicate the applicatigpursuant to 8 U.S.C. § 1447@)Section 1447(b) provides:

If there is a failure to make a deterntina [on the application for naturalization]

before the end of the 120-day period maftee date on which the examination is

conducted under such sectitime applicant may@ply to the United States district

court for the district in which the applidaresides for a hearing on the matter. Such

court has jurisdiction over the matter and may either determine the matter or remand

the matter, with appropriate instruais, to [USCIS] to determine the mafter.
In an opinion construing the term “examination g frifth Circuit held that the 120 days begins to
run after the applicant intervietb.
B. Analysis

As an initial matter, the Court notes thaeé tRlaintiff’'s briefing addresses the issue of

whether an application for natlization can be adjudicated by Q& after a plaintiff has filed a

568 C.F.R. § 335.1See als@ C.F.R § 334.2(a).

578 C.F.R. § 335.2(a).

588 C.F.R. § 335.3(a).

59 \Walji v. Gonzales500 F.3d 432, 433 (5th Cir. 2007).
601d. at 435.

61 See idat 439.



suit pursuant to 8§ 1447(b) or whether, instead,dik&ict court’s jurisection is exclusive and
deprives the agency of the power to ®@dtlowever, this issue is not @lispute in this case. After
Plaintiff filed this action, USCIS did not makeyadecisions regarding Plaintiff's application for
naturalizatiorP® Accordingly, the Court need only decisihether to “determine the matter or
remand the matter, with appropriate instroic$i, to the Service to determine the mattér.”

USCIS argues that remand will ensure the prompt adjudication of Plaintiff's application;
allow USCIS to apply its statutory expertise ig first instance; and preve judicial resources.
USCIS asserts that it is prepared to issue a dect Plaintiff's application within 14 days of an
order granting remarfy. Plaintiff argues that USCIS hasnmaitted that Plaintiff’'s application
should be approved, becausdaited to file an answeto Plaintiff's complainf’ Plaintiff also
argues that remand should be denied, becauseshgtled to an expeditious determination of his
status and it is “well settled” that districburts within the Fifth Circuit should not remand
naturalization causes attion unless FBI background chece still pending with USCIS.

The Court notes that Plaintiff's motion fortgnof default by the @rk of Court as to

USCIS® was denied, because USCIS hiedf responsive a responsive pleadiig,the motion

52 SeeRec. Doc. 14 at 6-14; Rec. Doc. 18 at 2.

83 SeeRec. Doc. 18 at 3.

84 Otundo v. GomeNo. 13-4994, 2013 WL 5410470, at *2 (E.D. La. Sept. 25, 2013) (Africk, J.).
% Rec. Doc. 11-1 at 3, Rec. Doc. 18 at 1.

5 Rec. Doc. 18 at 1.

57 Rec. Doc. 14 at 2.

8d. at 1.

59 Rec. Doc. 13.

10



to remand? Moreover, although Plaintiff asserts th#CIS failed to file a responsive pleading
within the time period mandatdyy the Court’s ordeithe record indicates that USCIS complied
with the Court’'s May 2, 2016, order granting USGlI&quest for a 21-day extension of time to
answer’! In its order granting USCIS’s unopposed reqé@san extension of time to answer, the
Court instructed USCIS to “process, answerpthrerwise plead to éhRequest for Hearing on
Application for Naturalization fed by Plaintiff” by May 20, 20162 The record indicates that
USCIS filed its motion to remand on May 20, 203@&ccordingly, USCIS has “otherwise plead”
to Plaintiff's request for hearing and has not admittethe allegations in Plaintiff's request for a
hearing’®

Turning to the parties’ sutemtive arguments, USCIS avers that remand will allow a
speedier resolution of Plaintiff's applicatiGhwhile Plaintiff asserts thaemand should be denied

pursuant to a general rule thastdict courts in the Fifth Circuit should not remand naturalization

®Rec. Doc. 15See alsded. R. Civ. P. 55(a) (“When a party aggiwhom a judgment for affirmative relief
is sought has failed to plead or otherwise defend . . . the clerk must enter the pantjts)defa

1 Rec. Doc. 10.
2.
78 Rec. Doc. 11.

74 See Ritts v. Dealers Alliance Credit Cqrp89 F.Supp. 1475, 1480 (N.D. Ga. 1997) (denying entry of
default judgment against plaintiff who had not responded to defendant’s counterclaim and findimg pheintiff's
pending motion to remand tolled the plaintiff's time to respond to the counterc@infjirst Citizens Mun. Corp. v.
Pershing Div. of Donaldson, Lufkin & Jenrette Secs. C&#6 F.Supp. 884, 886 n.1 (N.D. Ga. 1982) (noting that
defendants who brought a motion t@ystjudicial proceedings and compaibitration pursuant to the Federal
Arbitration Act had not filed answer® the plaintiff's complaint and aokwledging that federal courts have
traditionally entertained certain types of pre-answer motiohspecifically provided for in the Federal Rules of Civil
Procedure) (citingVright and Miller, Civ. Practice & Procedure § 13634 (“Federal courts . . . traditionally have
entertained certain pre-answer motions that are not expressly provided for the by rules ateb¥))stat

> Rec. Doc. 11-1 at 1.

11



lawsuits unless FBI background investigns are still pending with USCI8 Plaintiff relies on
three district court cases for the proposition thiatrict courts shouldiot remand naturalization
lawsuits when FBI background checks have been comgletédwever, none of the decisions
cited by Plaintiff turned on whether the plifif's background checks had been completed.

In Hua v. Holder for example, a district judge ingtMiddle District of Louisiana found
that it had exclusive jurisdiction to determitiee naturalization appktion or to remand and
denied the government’s motion to remand withadtressing the status of the plaintiff's
background check$. The Hua court nevertheless confirmed ethdistrict court’s statutory
discretion to remané.In another case cited by Plainti§uarez v. Barrowsa district judge in the
Northern District of Texas found that it had gdiction to hear the plaiiff's application for
naturalization and denied the governmenti®tion to remand even though the plaintiff's
background checks westill pending®® Finally, in Negam v. U.S.another district judge in the
Northern District of Texas desd the government’s motion tamand where USCIS failed to give
the court or the plaintiff any assuraraseto when a decision would be reacfiddke the court in

Suarez the district court r@ched this conclusioaven though the plairitis background checks

6 Rec. Doc. 14 at 3.

71d. at 5 (citingHua v. Holder No. 12-172, 2012 WL 5363976 (M.D. La. Oct. 30, 2082jarez v. Barrows
2007 WL 1624358 (N.D. Tex. June 5, 200Mggum v. U.$480 F.Supp.2d 877, 883-84 (N.D. Tex. 2007)).

"8 Hua v. Holder No. 12-172, 2012 WL 5363976, at *2 (M.D. La. Oct. 30, 2012).

™ 1d. (“[T]he Court finds that once an applicant §ila Section 1447(b) petition after the 120 day period
elapses, the district courts have jurisdiction to eitfetermine the matter or remand the matter to the USCIS.”).

80 Suarez v. Barrow2007 WL 1624358, at *1 (N.D. Tex. June 5, 2007).

81 Negum v. U.S480 F.Supp.2d 877, 883-84 (N.D. Tex. 2007).
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had not been completé8.None of the cases cited by Pi@if denied remand because the
background checks had been completed, and in facGtaeezand Negamcourts retained
jurisdiction even though theabkground checks of the plaintiffs had not been completed.

The Fifth Circuit’'s decision i'Walji v. Gonzaleslso undercuts Plaiffts assertion that
district courts generallgo not remand naturalization ajgaltions where background checks have
been completedf In Walji, the Fifth Circuit determined that the district court had exclusive
jurisdiction of the plaintiffs naturalization applicatiott. However, the Fifth Circuit also noted,
“Because Walji's interview has been conducted and his background check has now been
completed, we are satisfied that the distrantire will remand to [USCIBwhere there should be
no impediment to the prompésolution of the applicatior?®

Here, as inValji, Plaintiff's interview has beeconducted, and his background check has
been completedf. Moreover, unlike irSuarezand Negam USCIS has assured the Court that it
will issue a decision within a definite time period—14 d¥yin the interesof the expeditious

resolution of Plaintiff's application, th@ourt finds that remand is appropri&t&inally, the Court

821d.

83500 F.3d 432 (5th Cir. 2007).

841d. at 439.

851d.

86 1d. See alsRec. Doc. 11-1 at 2, Rec. Ddet at 3, Rec. Doc. 18 at 4.

87 SeeRec. Doc. 18 at 1.

88 See Walji500 F.3d at 430tundo v. GomedNo. 13-4994, 2013 WL 5410470, at *2 (E.D. La. Sept. 25,
2013) (Africk, J.) (remanding naturalization application to USCIS where plaintiff's inteiae background checks
had been completed and ordering resolution of the application within two wBeksilso Osman v. Chertdffo.

6:06-506, 2008 WL 750567, *2 (E.D. Tex. Mar. 18, 2008) (collecting district court cases remanding naturalization
applications to USCIS).
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notes that Plaintiff contends that USCISéeking remand to avoid attorney’s f&&kut he does
not point to any evidence in the record agsort this contention. Although it does not appear that
significant fees have been incurred by Plaintiffope this Court, theCourt would be open to
consider granting attorney’s felashis case. However, the Court finds itself bound by Fifth Circuit
precedent regarding Plaintiff's lack of “prevailing party” status at this gbint.

IV. Conclusion

Pursuant to 8 U.S.C. § 1447(lhe Court has the statutorysdietion to either determine
this matter or to remand the matter to US&I&iven the circumstances this case and in the
interest of the prompt resolution of PlaintifBpplication for naturalization, the Court finds that

remand, with instructions, to USCIS is appropriate.

89 Rec. Doc. 14 at 2.

9% See Othman v. ChertpfB09 Fed. App’x 792, 794 (2008) (holding that district court's remand of
naturalization action with instructions that USCIS mak#etermination by a particular date lacked the “judicial
imprimatur” necessary to confer prduay-party status on plaintiff) (citin@uckahannon Bd. & Care Ce. W. Va.
Dep't of Health & Human Res532 U.S. 598, 605 (2001)).

91\Walji, 500 F.3d at 434 (citing 8 U.S.C. § 1447(b)).

14



Accordingly,

IT IS HEREBY ORDERED that USCIS’s motion to remand@&RANTED.

IT IS FURTHER ORDERED that USCIS shall determine this matter on or before
February 1, 2017.

IT IS FURTHER ORDERED that the above-captioned casBISMISSED WITHOUT
PREJUDICE.

NEW ORLEANS, LOUISIANA , this 18th day of January, 2017.

N

NANNETTE IVETTE BROWN
UNITED STATES DISTRICT JUDGE
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