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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DR. BARRY SARTIN CIVIL ACTION
VERSUS NO.16-1816
EKF DIAGNOSTICS, INC. & SECTION “R” (2)

STANBIO LABORATORY, L.P.

ORDER AND REASONS

Defendants EKF Diagnostics Inc. @istanbio Laboratory L.P.'s move
to dismiss plaintiffs complaint for k& of Article Ill standing, or, in the
alternative, to strike the complaint’sasls action allegations as insufficient to
establish an ascertainable clas8ecause Dr. Sartin’s amended complaint
plausibly alleges a judicially cognizabinjury, and becaessmembership in
the proposed class can be feasibly det@ed by using objective data in

defendants’fax logs, the Coudenies both motions.

l. BACKGROUND
In this ‘unk fax” case, Dr. Sartiralleges that defendants Stanbio
Laboratory and its parent company,[ERiagnostics, vidted the Telephone

Consumer Protection Act of 1991 CPA) by sending unsolicited faxes
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advertising their products and services. Sartin alleges that he “was the
recipient of [a] fax advertisement riseby Defendants on September 24,
2014.2 The fax, which Dr. Sartin subnsitas an exhibit to his complaint,
discusses a “Glycated Serum ProtdiquiColor Assay,” which the fax
describes as “a 2-3 week glycemic markhat could benefit patients” with
certain medical condition.The fax’s cover sheet indicates that it was sent
from Stanbio Laboratory and addressed to two recfs: East Jefferson
General Hospital and Dr. Barry SartinrA message on the cover sheet begins
“Dear Dr. Sartin” and concludes by sirag “[i]f your lab is interested in

setting up the GSP, we are offerirfigee validation Kkits at this time.”

According to Dr. Sartin, this fax wasart of a larger campaign, in which
defendants purchased lists of fax nuen® from third paies and “blasted
thousands of junk faxes to businesswithout obtaining prior conseft.

On March 3, 2016, Dr. Sartin filethis lawsuit against defendants,
seeking statutory damages and injunctive réeli®i. Sartin brings his TCPA

claims on behalf of himself and a gposed class consisting of similarly
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situated fax recipients. On May 3, T defendants filed their first motion
to dismiss Dr. Sartin’s complairfor lack of Article Ill standing. Because
Dr. Sartin’s complaint failed to lege any facts indicating that the
defendants’fax caused Dr. Sartin a concrete injarfact, the Court granted
defendants’ motion on July 5, 2036The dismissal was without prejudice,
and Dr. Sartin was granted leatefile an amended complaifg.

Dr. Sartin filed an amended complailleging that the unsolicited fax
caused Dr. Sartin and the class mergbto suffer statutory damages, and
caused Dr. Sartin to “waste[] valuakiene reviewing the fax, time that was
taken away from his medical practice datime that he cold have otherwise
spent performing billable medical proceduré&s.Additionally, Dr. Sartin
alleges that the fax tiedp his fax line that he relies on for his busin&s#n
response, defendants again filed a }2fb motion to dismiss for lack of
standing, or in the alternative, motioo strike Dr. Sartin’s class allegations

under Rule 12(f).
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Il. LEGAL STANDARD

A standing motion challenges the Court’s subjectt@mjurisdiction,
and it is governed by Federal Rule @ivil Procedure 12(J{1). “A case is
properly dismissed for lack of subjematter jurisdiction when the court
lacks the statutory or constitutionpbwer to adjudicate the casddfome
Builders Assnh of Miss., ln v. City of Madisonl143 F.3d 1006, 1010 (5th Cir.
1998) (quotingNowak v. Ironworkers Local 6 Pension Furgll F.3d 1182,
1187 (2d Cir. 1996)). A district courhay dismiss for lack of subject matter
jurisdiction on any one of three basé¢l) the complaint alone; (2) the
complaint supplemented by undisputdacts in the record; or (3) the
complaint supplemented by undisputedtfaplus the court’s resolution of
disputed facts.Clark v. Tarrant County798 F.2d 736, 741 (5th Cir. 1986)
(citation omitted). Furthermore, plaiffbears the burden ofdemonstrating
that subject mattgurisdiction existsSee Paterson v. Weinbergé44 F.2d
521, 523 (5th Cir. 1981).

Defendants offer no evidence by affidavit or othisevo support their
argument that plaintiff lacks standinign the absence of such evidence, the
Court treats defendants’ motion as‘facial attack” on the complaint, in
which case review “is limited to whethéhe complaint is sufficient to allege

jurisdiction.” 1d.; see also Russell v. Choicepoint Servs.,,IB82 F. Supp.



2d 654, 663 (E.D. La. 2004). Accordingly, the Coaccepts as true all
factual allegations set forth in the complainAssh of Am. Physicians &
Surgeons, Inc.v. Texas Med..B627 F.3d 547, 550 (5th Cir. 2010) (quoting

Pennell v. City of San Jos485 U.S. 1, 7 (1988)).

1. DISCUSSION

The TCPA makes it unlawful to use a fax machine send an
unsolicited advertisement. 47 U.S.C. § 227(b)(1$C)it also provides a
private right of action, which permits any “person entity” to bring an
action seeking (1) to enjoin a violatiaf the Act; (2) to recover for actual
monetary loss from such a violation tmrreceive statutgrdamages of $500
per violation, whichever is greater; ¢B) to pursue both injunctive and
monetary relief. 47 U.S.C. § 227(b)(3 As the Eighth Circuit recently
explained, the TCPAs plain terms tnorize statutory damages for each

sending of an unsolited fax advertisementSandusky Wellness Ctr., LLC

13 An unsolicited advertisement de not violate the TCPA if the
sender can demonstrate that “(1) tbender has an established business
relationship with the recipient; (2) éhsender obtained the recipient’s fax
number either through a voluntagommunication between the two or
through a public source on which the recipient wahrily made the number
available; and (3) the fax has an opttowtice meeting tb requirements of
the statute.” Physicians Healthsource, Inc. v. Stryker Sales Coép F.
Supp. 3d 482, 494 (W.D. Mich. 2014s amendedJan 12, 2015) (citing 47
U.S.C. §227(b)(2)(C).
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v. Medtox Sci., In¢.821 F.3d 992, 997 (8th Cir. 2016) (citiGreative
Montessori Learning Ctrs. v. Ashford Gear L8652 F.3d 913, 914 (7th Cir.
2011)).

A. Articlelll Standing

Defendants first contend that Dr. Sartin lacks stiag to bring his
claims. The requirement that a partywhatanding to bring suit flows from
Article Ill of the Constitution, which limits thecepe of the federal judicial
power to the adjudican of “cases” or “controverss.” U.S. Const. art. Ill,
8§ 2. Standing consists of three elentser(1) the plaintiff must have suffered
an “injury-in-fact,” which is an “actual or imminehinvasion of a legally
protected interest that is “concretedaparticularized”; (2) the injury must
be “fairly traceable” to the challengembnduct of the defendant; and (3) it
must be likely that plaintiff's injury Wi be redressed by a favorable judicial
decision. Lujan v. Defs. of Wildlife504 U.S. 555, 560 (1992). As the party
invoking federal jurisdiction, the plaintiff beatbe burden of establishing
each elementSpokeo, Inc. v. Robin§78 U.S. |, /136 S. Ct. 1540,
1547 (2016).

As the Supreme Court recently emphasizedSimokeo supra the

Constitution mandates an injury incta and “Congress cannot erase Article

[IlI's standing requirements by statutigr granting the right to sue to a



plaintiff who would not otherwise have standingpokeol36 S. Ct. at 1547-
48 (2016) (quotindraines v. Byrd521 U.S. 811, 820 18 (1997)). Congress
may, however, “create a statutoryght or entitlement[,] the alleged
deprivation of which can confer stdimg to sue even where the plaintiff
would have suffered no judicially cogniz&hhjury in the absence of statute.”
Warth v. Seldin422 U.S. 490, 514 (1975) (citingnda R.S. v. Richard D.
410 U.S. 614, 617 n. 3 (1973)). In other words}h¢ actual or threatened
injury required by Art[icle] Ill may exissolely by virtue of ‘statutes creating
legal rights, the invasion of which creates stamdin Id. at 500 (quoting
Linda R.S,.410 U.S. at 617 n. 3).

NonethelessSpokedield that an injury ifact does not automatically
exist “whenever a statute grants a pers statutory right and purports to
authorize that person to sue to vindicate that rigl8pokep 136 S. Ct. at
1549. Article Ill requires a concretejury even in the context of a statutory
violation. Id. Therefore, a plaintiff canro“allege a bare procedural
violation, divorced fromany concrete harm, and satisfy the injury-in-fact
requirement ... .ld. Instead, a plaintiff suing teindicate a statutory right
must identify a concrete and particulaizinjury that he or she suffered as
a result of the statutory violationd.; see alsd?alm Beach Golf Ctr.-Boca,

Inc. v. John G. Sarris, D.D.S., P,A781 F.3d 1245, 1251 (11th Cir. 2015)



(“[W]here a statute confers new legal rights onegon, that person will
have Article Ill standing to sue where the factgdabdish a concrete,
particularized, and personialjury to that person as result of the violation
of the newly created legal rights.”).

Relying on standing doctrine andelsupreme Court’s recent decision
in Spokeg this Court dismissed Dr. Sartin’s initial complaibecause he
failed to allege how defendants’ purped violation of the TCPA caused him
concrete harm. Now, Dr. Sartin@mended complaint alleges that the
defendants’ TCPA violation causednmiand other class members injury by
wasting their time, taking their time ay from income producing activities,
and tying up fax machines relied ontimeir businesses. Defendants contend
that despite these additions in his arded complaint, Dr. Sartin still alleges
only a bare violation of the TCPA and fatlo establish a judially cognizable
injury in fact.

In making it unlawful to use a fax machine to seam unsolicited
advertisement, the TCPA vests all persamvith a legal righto be free from
the intrusion of unsolicited fax advertisemen@@avies v. W.W. Grainger,
Inc., No. 13-3546, 2016 WL 1298667, at *2 (N.D. Ill. Ap4, 2016) (“[T]he
relevant legal right creatieby Congress under the TCiBAhe right to be free

from fax advertisements whose opttawtices are not TCPA-compliant.”);



see alsdPalm Beach781 F.3d at 1251 (noting that statutory rightsainbe
inferred from conduct prohibited by [the statute]dlamison v. Esurance
Ins. Servs., In¢.No. 15-2484, 2016 WL 32064 @t *2 (N.D. Tex. Jan. 27,
2016) (finding that the TCPA's prohibition on autabic dialing creates a
legal right to be free of such callspt issue is whether defendants’ alleged
violation of this statutory rightcaused Dr. Sartin a concrete and
particularized injury in fact.

The Fifth Circuit has not yet adédssed what type of injury an
individual must suffer to have Article IHtanding to sue for a TCPAviolation.
Other courts have addressed the type of injuriesssaie here. IrPalm
Beach the Eleventh Circuit held that Acle Il does not require proof of
receipt of the allegedly unlawful fax781 F.3d at 1251. It reasoned that,
regardless of whether faxes are printedviewed, an unsolicited fax creates
“a concrete and personalized injury in the form lod bccupation of [one’s]
fax machine for the period of time reiged for the electonic transmission
of the data ... .1d. This occupation of a plairifts fax machine for a period
of time “is among the injuries intended be prevented by the statute and is
sufficiently personal or particularized {plaintiff] as to provide standing.”
Id. at 1252.

Further,in American Copper & Brass, Inc. v. Lake City Induatri



Products, Inc. the Sixth Circuit reasoned that “unsolicited fax
advertisements impose costs on all paents, irrespective of ownership and
the cost of paper and ink, because such advertisésmeaste the recipients’
timeand impede the free flow of commerced. (emphasis added$ge also
Arnold Chapman & Paldo Sign & Display Co. v. Wageg&equities Inc, 747
F.3d 489, 491-92 (7th Cir. 2014) (stagithat “[w]hether or not the user of
the fax machine is an owner, he mlagg annoyed, distracted, or otherwise
inconvenienced if his use of the machirs interrupted by unsolicited faxes
toit....”"). The Seventh Ciuit employed similar reasoningina Holtzman,
C.P.A. v. Turza728 F.3d 682 (7th Cir. 2013). Although not rgion the
issue of standing, the court explaingtht “[e]ven a recipient who gets the
fax on a computer and deletes it witliqurinting [the fax] suffers some loss:
the value ofthe time necessary to realizat the inbox has been cluttered by
junk.” Id. at 684.

Consistent with the broad deftion of cognizable harm ifPalm
Beach American CopperandHoltzman a number of district courts have
found that the wasted time associateih receipt of an unlawful fax or
telephone call suffices to confer standing to suder the TCPA.See Leung
v. XPO Logistics, In¢gNo. 15-03877, 2015 WL 104887, at *4 (N.D. lll. Dec.

9, 2015) (collecting casedftartin v. Leading Edge Recovery Sols., L. INO.
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11-5886, 2012 WL 3292838, at *3 (N.Dl. Aug. 10, 2012) (“Plaintiffs . . .
were directly injured by dendants’violations of tt TCPA because they had
to spend time tending to unwanted calls and thelrghone minutes were
depleted.”);Kane v. Natl Action Fin. Servs., IndNo. 11-11505, 2011 WL
6018403, at *5 (E.D. Mich. Nov. 7, 2011) (findinigdt plaintiff's allegation
that he received several hundred pbaaalls on his cell phone was sufficient
to establish standing to bring claim der TCPA, regardless of whether he
incurred charges for any of the callsiKing v. Time Warner Cabel13 F.
Supp. 3d 718, 728 (S.D.N.Y. 2015) (same).

Both sides rely on non-precedential, p&iokeoTCPA cases to
support their argumentsfomr against standingSee Rogers v. Capital One
Bank (USA), N.A.No. 15-4016, 2016 WL 3162592, at *2 (N.D. Ga. &uh
2016) (finding injury in fact based onnwanted calls to TCPA plaintiffs’
personal cell phones because phomese unavailable for use during the
unwanted calls)Booth v. Appstack, IncNo. 13-1533, 2016 WL 3030256, at
*5 (W.D. Wa. May 25, 2016) (sameByrodsky v. HumanaDental Ins. Cdlo.
10-3233, 2016 WL 5476233, at *10-(4.D. IIl. Sept. 292016) (finding that
TCPA plaintiffs had standing becaisinwanted faxes occupied their fax
machines and wasted their timeBut seelranscript of Hearing on Motion

to Dismiss at 22-26Susinno v. Work Out World, IndNo. 15-5881 (D.N.J.
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Aug. 1, 2016), ECF No. 31 (granting motion to dismiafter finding that

TCPA plaintiff had not suffered an injuiy fact from only one unwanted cell
phone call); Romero v. Dept Stores Natl BaniNo. 15-193, 2016 WL

4184099, at *4-6 (S.D. Cal. Aug. 5, 2016) (findimg standing because
plaintiff's alleged injury was not connected to thkeged TCPA violation).

Ofthese, the best reasoneddahe most clearly analogousBsodsky, which

is the only case that involved faxes.

In Brodsky, the court analyzed the plaiffg alleged harm in light of
Spokeoand determined that the plaintsffalleged injuries of wasted time
and the occupation of his faxnk and machine were sufficiently
particularized and concrete to satisfy Article llifgury-in-fact requirement.
Brodsky, 2016 WL 5476233, at *10-11ln making this determination, the
Brodskycourt found that the alleged injusi@vere tangible, but even if they
were intangible, they satisfie8pokeold. at *11. The Brodskycourt noted

({11

that Spokeoinstructed courts to look to the “judgment’ of Kgress” in
ascertaining whether antimngible harm constitutes an injury in fadt. at
*10 (quotingSpokep 136 S. Ct. at 1549). Followingpokef instructions,
the Brodsky court found that the “Congremnal judgment similarly

suggests”that the plaintiff had standi since Congress “enacted the TCPA's

restrictions on unwanted faxes to protedizens from the loss of the use of

12



their fax machines during theamsmission of fax data.1d. at *11 (quoting
Palm Beach781F.3d at 1252). Th@ourt finds the reasoning 8rodskyto
be persuasive, especially in lighttbe legislative history of the TCP/ASeeS.
Rep. No. 102-178, 1991 WL 211220, at 2 (19%B reprinted in1991
U.S.C.C.AN. 1968, 1969 (noting that consumers hideatified,inter alia,
wasted time and tied umachines as problems caused by unsolicited calls
and faxes; H.R. Rep. 102-317, 1991 #5201, at 10 (1991) (noting that
unsolicited faxes are problematic becadax machines areinavailable for
legitimate business messages while gssing and printing the junk fax”).
Thus, Dr. Sartin’s alleged injuries are ttfe type that the TCPA sought to
redress, and Congressional judgmenpparts finding that these alleged
injuries satisfy Article IlI's requirementsSee Wendt v. 24 Hour Fitness
USA, Inc, 821 F.3d 547, 552 (5th Cir. 20) (noting thatwhere “plaintiff's
claim of injury in fact depends on legaghts conferred by statute, it is the
particular statute and the rights tonveys that guide the standing
determination”).

Defendants’ additional argument thia¢cause Dr. Sartin “was not the
recipient or primary addesee of the [flax, and thgax was not sent to a

phone line he owned or to which he subscrib¥dy& lacks standing, is

14 R. Doc. 26-1at 7.
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without merit. Plaintiffs amended congint alleges that th fax was sent to
him and that it was his fax machinét this stage, the Court accepts Dr.
Sartin’s factual allgations as true. Further, owrséip of the fax machine is
not required to bring a TCPA claintee, e.g American Copper757 F.3d at
544; Holtzman 728 F.3d at 684Arnold Chapman 747 F.3d at 491-92;
Sandusky821F.3d at 997Therefore, the Court rejects this argument.

Because Dr. Sartin’s amended coaipt alleges judicially cognizable
injuries that are traceable to defendaatsl can be remedied by a ruling in
Dr. Sartin’s favor, Dr. Sain has standing and defendants’motion to dismiss
is denied.

B. Motion to Strike Class Allegations

Next, defendants ask the Court toik¢ Dr. Sartin’s class allegations
under Federal Rule of Civil Procedure(f)2 Dr. Sartin defines the putative
class as follows:

[A]ll persons and entities, who with four years of the filing of

this Complaint, received facsimile transmissionsntseby

Defendants with content that disxses, describes [or] promotes

products and/or services offefdy Defendants, and does not

contain the opt-out notice required by 47 U.S.C. 88§

227(b)(D)(C)(iii), (b)(2)(D), (b)R)(E), (d)(2) or 47 C.F.R. §

64.1200(a)(iii)-(iv)1

Defendants challenge Dr. Sartin’s claB=finition on two grounds. Neither

15 R. Doc.25at 2 1 3.
14



IS persuasive.

First, defendants argue that Dr. Sarns not a member ofthe proposed
class because defendants’ fax was alldgésent,” not to Dr. Sartin, but to
the subscriber of the xanumber, East Jefferson General Hospital. While
defendants are correct that a plaintdinnot lead a class to which he or she
does not belongsee, e.g.Gen. Tel. Co. of Sw. v. Falcpa57 U.S. 147, 156
(1982), the pleadings reveal no such deob here. Dr. Sartin alleges that he
received an unsolicited fax advertisent from defendants. The fax, which
Is attached as an exhibit to theneplaint, is addressed to both “East
Jefferson General Hospital” and “Dr. Barry Sart#."The message on the
fax’s cover sheet begins “Dear Dr. Sartifi.Because the fax appeared at Dr.
Sartin’'s workplace and was addressed his attention, Dr. Sartin has
plausibly alleged that he “received”fax “sent” by defendants. Although
defendants assert thatax is “sent” only to thesubscriber of the liné they
provide neither case law nor argumetot support this counter-intuitive
position. Cf. Merriam-Webster Dictionary Online www.merriam-

webster.com (last visited December 918D (defining “send” as “to cause (a

16 R. Doc. 1-1at 1.

17 Id.

18 R. Doc. 26-1 at 10 (arguing that “[a] class defihas those to
whom faxes were ‘sent’ will necesshriexclude potential class members,
including Plaintiff.”)
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letter, an e-mail, a package, etc.) totgoor be carried from one place or
person to another.”.

Further, the sole case cited by defantls in support of their argument
that Dr. Sartin is not member of this class Edwards v. Oportun, IncNo.
16-519, 2016 WL 4203853, at *3 (N.[Ca. June 14, 2016). Although the
court inEdwardsstruck class allegations inT&CPA case, the plaintiff there
sought to define the class those who “received calinade by or on behalf
of Defendant in order to promote its products orve®s.” Id. (quoting
plaintiffs First Amended Complai). Because the plaintiff iEdwardsdid
not allege that he ever received catiade by the defendant to promote its
products or services, the court grantde motion to strike with leave to
amend to change the class definitidd. Dr. Sartin, orthe other hand, has

alleged facts indicating he is a member of theglas., that he received a fax

19 To the extent defendants intend to argue thatership of the
affected fax machine is statutory requirement tbringing a junk fax suit
under the TCPA, this argument also failds a number of courts have held,
the TCPA “contains no terms that waulimit violation claims to those who
own machines assaulted by junk faxeGlfapman v. Wagener Equities, Inc.
No. 09-07299, 2014 WL 540250, at tAl.D. Ill. Feb. 11, 2014) (approving
class definition including “all personshw . . . were successfully sent a fax”);
see alsdSandusky821 F.3d at 997 (noting that the TCPA does naguiee
ownership of the fax machineBridgeview Health Care Ctr. Ltd. v. Clark
No.09- 5601, 2011 WL 4628744, at *3. M Ill. Sept. 30, 2011) (finding that
class definition “language regarding nership of the receiving machine is
not required by the Act”).

16



from defendants with content that discusses andmmtes defendants’
product.

Second, defendants argue that DrrtBes proposed class definition
fails to establish an ascertainableogp, whose boundaries can be defined
and policed in an administratively fealkilway. To maintain a class action,
the proposed class must be adequadelined and clearly ascertainable by
reference to objective criteriddnion Asset Mgmt. Holding A.G. v. Dell, Inc.
669 F.3d 632, 639 (5th Cir. 2012) (quotiDgBremaecker v. Shqr433 F.2d
733, 734 (5th Cir. 1970)). The class dweffion must be sufficiently definite in
that it is administratively feasibléor the court to determine whether a
particular individual is a membeMike v. Safeco Ins. Co. of An223 F.R.D.
50, 52-53 (D. Conn. 2004) (citing WrightMiller, 7A Federal Practice and
Procedure 8 1760 (2d ed.)). Nonetheless, “the court need kmow the
identity of each class member befarertification; ascertainability requires
only that the court be able to identifjass members at some stage of the
proceeding.” Frey v. First Nat. Bank Sw602 F. App’x 164, 168 (5th Cir.
2015). Thus, “if the general outlines of the memdhap of the class are
determinable at the outset of the litigen, a class will beleemed to exist.”
Lee v. Am. Airlines, IncNo. 01-1179, 2002 WL 2B0803, at *4 (N.D. Tex.

Sept. 30, 2002) (quoting Wright &iller, 7A Federal Practice and
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Procedure 8 1760 (2d ed.)).

Dr. Sartin’s proposed class meets "#seertainability requirement. In
their briefs, defendants anDr. Sartin both refer to fax logs or fax lists
showing the numbers to which daf#ants sent fax transmissio#fs.As Dr.
Sartin correctly notes, fdrgs provide objective datdat make it possible to
ascertain which entities and/or indduals received the faxes at issugee
e.g, Sandusky 821 F.3d at 997 (‘[F]ax logs showing the numbéhat
received each fax are metive criteria that mlee the recipient clearly
ascertainable.”);Am. Copper 757 F.3d at 545 ([T]he record in fact
demonstrates that fax numbers earobjective data satisfying the
ascertainability requirement.”Avio, Inc. v. Alfoccino, In¢311 F.R.D. 434,
442 (E.D. Mich. 2015) (“Plaintiff possessa list of numbers to which the fax
was sent, and it is certainly feasibie determine which individuals and
businesses received the faxes at those numbersA%. this litigation
proceeds, the data contained in the kags will permit the Court and the
parties to objectively determine whethgotential class members fall within
the boundaries of Dr. Sartin’s class. Tlsisrue even if, as Dr. Sartin alleges,

the class encompasses a substantiallber of individuals and entitied.See

20 R, Doc. 26-1at 10-12; R. Doc. 30 at 12-13.
21R. Doc. 25 at 2 7 4.
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Arnold Chapman747 F.3d at 492 (affirming &ks certification in a TCPA
class action involving 10,145 person$t. Louis Heart Ctr., Inc. v. Vein
Centers For Excellence, IndNo. 12-174, 2013 WL 688245, at *4 (E.D. Mo.
Dec. 11, 2013) (finding that “including ithe class all persons who were sent
a fax...does notrender thesdaunascertainable or overbroad.”).
Defendants correctly note thatlass membership cannot be
ascertained from the fax logs alongecause individual faxes may have been
sent to multiple recipients—includintpe fax allegedly sent to Dr. Sartin,
which was addressed to both Dr.r&a and Eastern Jefferson General
Hospital—single entries on defendants{fags might in fact signify multiple
potential class membersNonetheless, Rule 23 does not require that all
members of a class be instantlytedeninable without any individual
examination; it need only beatiministratively feasibldor the court to
determine whether a particular indival is a member of the proposed
class.” Young v. Nationwide Mut. Ins. C&93 F.3d 532, 537-38 (6th Cir.
2012) (emphasis addedAlthough certain faxes shown in the logs may have
been sent to multiple recipientsclass membershipcan feasibly be
determined by reviewing the actuakés to determine the individuals and
entities to whom they were addredseThis straightforward, mechanical

procedure can be done without restrtindividualized hearings or inquiry

19



into the merits of each potential ceamember’s claims. Thus, Dr. Sartin’s
proposed class does not present the typbadministrative quandaries that
have caused other classes to fail lack of ascertainabilityCf. Barasich v.
Shell Pipeline Cq.LP, No. 05-4180, 2008 WL &8611, at *4 (E.D. La. June
19, 2008)denying class certification whehe determination of whether an
individual was a class member couldtib@ made withouinquiring into the
merits of each person’s claimftcGuire v. Int'l Paper Cq.No. 92-593, 1994
WL 261360, at *5 (S.D. Miss. Feld8, 1994) (finding proposed subclass
untenable because determining mesndhip would require prospective
subclass members to submit to bdovests and depositions and would
necessitate “an inestimable numldindividual hearings”).

Defendants’ argument that thispty of review necessarily creates
‘“insurmountable administrative problenidhas been consistently rejected
by other courts in the TCPA contexgee, e.g.Sandusky821 F.3d at 997;
Am. Copper 757 F.3d at 545Avio, Inc, 311 F.R.D. at 442Brodsky, 2016
WL 5476233, at *9 (noting that defendant’s adminagive concerns over
determining all of the fax recipients can be addesk through case
management techniques and do not watikamial of class certification). As

in Brodsky, any administrative concerns tha¢fendants have at this stage

22 R. Doc. 26-1at 11.
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in the litigation can be addressed in future casaagement orders and do

not warrant striking Dr. Sartin’s class allegations

V. CONCLUSION
For the foregoing reasons, the CODENIES defendants’ motion to
dismiss for lack of Article 11l standinggs well as defendants’ motion strike

plaintiff's class allegations.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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