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UNITED STATES DISTRI CT COURT
EASTERN DISTRICT OF LOUISIANA

LATRICIA SHIELDS CIVIL ACTION
VERSUS NO. 16-1826
DOLGENCORP, LLC & SECTION “L”"

COCA-COLA REFRESHMENTS USA, INC.

ORDER & REASONS

Before the Courts a Motion for Summary Judgmeiitld by DefendantDG Louisiana,
LLC. (R. Doc. 44). The Plaintiff has filed an Opposit{& Docs.54). Upon leave of the Court,
Defendant filed a ReplyR. Docs. 61)Having considered the partidsiefs and the applicable
law, the Court now issues this Order and Reasons.

l. BACKGROUND

This case arises out of an incident that allegedburred on or about February 4, 2014.
On that day, Latricia ShieldsRtaintiff”) was visiting a Dollar General Store in Slidell when a
shelfin a beverage coolatlegedly fellon her causing “injury to her persor@quiring“medical
attention” (R. Doc. 1-1 at 6)Plaintiff had previously visited that same Dollar Geha@lmost
every dayOn March 31, 2014, Plaintifiled her Original Petition for Damages naming
Dolgencorp, LLC (“Dolgencorp’as the sole defendaihd.

On or about April 23, 2014, Plaintiff filed her First Supplemental & Amended Petition
for Damages“First Amended Petitidh). Id. at 2 This petitionsubstituted DG Louisiana, LLC
(“DG”) as defendant in place of Dolgencorp and CGcda Refreshments USA, INC.GCR’) as

an additional defendant (togethebeéfendant$) on the grounds that CCR was responsible for
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maintaining and shelving drinks for DGthe store in Slidell where the alleged accident
occurredld. at 3.

Plaintiff sought to recover for pain and suffering, loss of enjoyment of life,dbwages
and/or earning capacity, medical and health care expenses (past and agar@)jdrest,
recoverable costs, and other general and &gjeitrelief.Defendantgiled answers and conducted
some written discovery. (R. Doc. 4)

During a Discovery Conference in the state court proceeding, counsel farfPlai
advised defendants that the amour®laiintiff' s claim now exceedebl’5,000; specifically, in a
supplemental response to an interrogatory, Plaintiff provided that her genesgjedaamd wage
loss claim alone exceeds $80,000, plus the cost of past, present, and future metiadttesral
other damages Plaintiff seeks to recoy®.. Doc. 1 at 6¢). Accordingly, on March 3, 2016,
CCR filed a notice of removab federal court(R. Doc. 1).

DG filed a Motion for Summary Judgment on June 6, 2016. (R. Doc. 10). The Court
denied that motion on June 27, 2016, reasoningstiatmary judgmentasnot appropriate
becausé¢he facts of the cadead not yet beefully discovered(R. Doc. 19). The Court noted,
however, that DG could re-file a motion for summary judgment after discovery had bee
completedid.

OnJune 22, 2015, CCR also filed a Motion for Summary Judgment. (R. Do@fts).
oral argument, the Court granted that Motion on September 6, 2016. (R. Doc. 33). Accordingly,
DG is now the sole defendant in this case. DG now files the present motions for gummar

judgment. (R. Docs. 42, 44, 45).



. THE PRESENT MOTION
A. Legal Standard

Summary judgment is appropriate wtieme pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issue asratangl fact
and that the movant is entitled to judgment as a matter df @@lotex Corp. v. Catrety77
U.S. 317, 322 (198Q¥iting FED. R. CIV. P. 56(9) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir.1994)When assessing whether a dispute as to any material fact exists, the Court
considers all of the evidence in the record but refrains from making credibility determnsatio
or weighing the evidenceDelta & Pine Land Co. v. Nationwide Agribusiness Ins. 680 F.3d
395, 398 (5th Cir.2008).

Under Federal Rule of Civil Procedure 56(c), the moving party bears the initi@rbof
“informing the district court of the basis for itetion, and identifying those portions of [the
record] which it believes demonstrate the absence of a genuine issue of net€ri@efotex
477 U.S. at 322. When the moving party has met its Rule 56(c) burden, “[tlhe non-movant
cannot avoid summary judgment ... by merely making ‘conclusory allegations’
‘unsubstantiated assertiofisCalbillo v. Cavender Oldsmobile, In@88 F.3d 721, 725 (5th
Cir.2002) (quotind.ittle, 37 F.3d at 1075).The mere existence of a scintilla of evidence in
support ofthe plaintiffs position will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiffAnderson v. Liberty Lobby, In&77 U.S. 242, 253
(1986). All reasonable inferences are drawn in favor of the nonmoving party, buy agrarot
defeat summary judgment with conclusory allegations or unsubstantiateitbassiittle, 37
F.3d at 1075A court ultimately must be satisfied tifatreasonable jury could not return a

verdict for the nonmoving partyDelta, 530 F.3d at 399.



B. DG’s Arguments

DG filed this Motion for Summary Judgment arguing that there is no genuine issue of
material fact. (R. Doc. 42). DG reviews Plaintifé description of théncident and compares it
with the testimony of Kevin Vanderbrookl. at 3. Further, DG highlights thaince he time
that e Court denied its prior motion for summary judgment (R. Doc. 19) because discavery ha
not yet been completed, Plaintiff has not conduatggdmore discovery sufficient to create a
genuine issue of material fact on BGiability. Id. at 3.

DG argues that Plaintiff fails to prove two necessary elements of her clatrtheha
existed a ruin, vice or defect that posed un unreasonable risk of harm to the Plainkié&tdd@ t
knew or should have known of that ruin, vice, or defiectat 5. DG avers that Plaintiff has only
offered conclusory allegations that there waefect in the shel she has no witness to the
incident nordoes she employ an e to support her theorid. at 67. Accordingly, DG argues
that Plaintiff fails to provide any evidence that the shelf contained a defetirther, DG avers
that Plaintiff provides no evidence that DG had notice of the alleged deffeat.7.

C. Plaintiff 's Response

Plaintiff opposes DG’s motiomrguedhat it is a reiteration of their previousijed
motion for summary judgment, and adopts her prior oppositientenso(R. Docs. 54).
Plaintiff, in her prior Opposition, argues that summary judgment is inapproprezdadse
genuine issues of material fact remain in this cgeDoc. 124). While the parties agreen
certain general specifications of the beverage cooler at Brietiff assertshere are issues of
material fact regarding whether the shelf was properly installed, thiiigssef a shelf sliding
out of the cooler, and what would be required to remove a shelf from the ¢do#tr10-11.

Plaintiff also contests the expert analysis of Kevin Vanderbrook, includinthermias



inspection can be used to prove the condition of the cooler at the time of the incident in question.
(R. Doc. 123 at 4). Finally, Plaintiff claims that DG mischaracterizes or misunderstands h
testimony about how the shelf fell on her shoulder. Plaintiff argues furthstiqueg and

clarification would clear up her testimony and demonstrate how the shelf felf shdwéderld.

at 2.

D. Analysis

When this Court denied DG’s prior motion for summary judgment, it did so because the
discoveryprocess was not yet completedhis case(R. Doc. 19). That is no longgue
In Louisiana, custodial liability is codified under La. C.C.P. art. 2317.1:
The owner or custodian of a thing is answerable for damage
occasioned by its ruin, vice, or defect, only upon a showing that he
knew or, in the exercise of reasonable care, should have known of
the ruin, vice, or defect which caused the damage, thaathage

could have been prevented by the exercise of reasonable care, and
that he failed t@xercise such reasonable care.

Thus, plaintiff bears the burden of proving: (1) the propertydhased the damage was in the
“custody” of the defendant; (2) the property had a condition that created anamataasisk of

harm to persons on the premises; (3) the unreasonably dangerous condition was a cduse in fac
the resulting injury; and (4) the defendant had actual or constructive knowledgeiskthe.

Civ. Code arts. 2317.1, 2322inccinelli v. Mussp818 So.2d 163, 165 (La. App. 1 Cir. 2/27/02),
cited inWiggins v. U.S.2009 WL2176043, * 3 (E.D. La. 2009). DG contests elements 2 and 4.

DG relies on the expert testimony of Kevin Vanderbrook who inspected the cooler on
October 26, 2015, over a year and a half after the incident in question. Mr. Vanderbrook
concluded that, based on the design of the cooler, it would be impossible for the shelf to slide out
of the cooler and fall on Plaintiff's shoulder, given the way the shelf is iedtafid that the

width of the shelf is greater than the width of the door. (R. Do@ d#423).



Discovery has now beamompleted in this case, and Plaintiff still &aib provide
evidence that the condition of the beverage cooler posed an unreasonable risk of harm. DG
retained an experKevin Vanderbrook, P.E., who opined that the shelf did not contain a defect
or pose an unreasonable radkharm. (R Doc. 442 at 6). Plaintiff however, submitted no expert
testimony,nordid she submit any other evidence to support her theory of thdtaase.

Plaintiff's burden to prove the existence of a defect and that that defect created an unreasonabl
risk of harmMc Kinnie v. DOTD426 So.2d 344 (La. App. 2 Cir. 1983)). She did not do so.
Because Plaintiff rests her case ondusory allegationsavhich are insufficient to surveva

motion for summary judgmerntterclaim fails.

Further, Plaintiff offers no evidence that DG had actual or constructive knowdétiye
alleged defect, as required under Louisiana lafege.g, Burmaster v. Plaquemines Parish
Govt, 982 So. 2d 795, 799 (La. 2008) (“[W]ith its adoption of [Article 2317.1] to require
knowledge or constructive knowledge, the Legislature effectively elimintaiedligbility under
Article 2317 turning it into a negligence claith. Plaintiff offers no evidence of such
knowledge sufficient to prove negligenées in Theard v. Ankor Energy, LLC[h]ere, plaintiff
has not offered admissible evidence raising an issue of fact that [eerejn apparent defect
about whicDefendant]should have known. Indeed, Defendahihdustryexpertfound no
evidence [of a defecthor did plaintiff offer any such evidence.” No. 11-2293, 2012 U.S. Dist.
LEXIS 56332, at *8 (E.D. La. Apr. 23, 201 Blaintiff re-allegesher opposition to D& prior
motion, but the argumenshie makes that opposition are no longer relevant or applicdhle.
that opposition, Plaintiff contends that there is no way to know whether DG was on niiise at
point in the discovery process. (R. Doc 12-3 aFf)ley v. RaceTrac Petroleum, INt37 So. 3d

193 (La. App. 2 Cir. 2014). As state above, howevecasesry is now complet&he Court in



Finley granted summary judgment for the Defendant when the plaintiff failed to put ébrwar
evidence that the condition existed for a period of time sufficient to place the aietfemnd
notice.Finley, 137 So. 3d 193. So too in this case, Plaintiff has submitted no evidence suggesting
DG had notice of the alleged defect. Accordingly, summary judgment in favde & Bowripe

and the Court finds summary judgment in favor of DG to be appropriate.

It is also worth noting that DG filed another motion for summary judgment arguing that
Plaintiff had not proved medical causation. (R. Doc. 45-2 &®la)ntiff seeks to prove medical
causation not with a medical doctor, but with a nurse practitioner. While this Court
acknowledges that a nurse practitioner has more training and licensure thisteasggurse, it
IS not to the same degree as a license to practice medicine. Under La. R. S. 37:918¢m3g a |
to practice nursing does not qualify a nurse to render medical diagnosis or opiadical m
causationSee Dade v. ClaytonNo. 12-0680, 2012 U.S. Dist. LEXIS 152285, at *16 (W.D. La.
Oct. 23, 2012)While it appears that there may be an issue as to whether the witnesses Plaintiff
seeks to introduce for medical testimahpould be allowed to testify and whether they did or can
provide any testimony regarding medical causation, the Court does not need tbeeaehits
of these arguments. The current motion for summary judgment is alone sufficiesthissdihe
case.The same goes for DG’s Motion for Partial Summary Judgment on Plaintdfie wlaim

(R. Doc. 42) and DG’s two motions in limine to exclude medical testimony (R. Docs. 43, 46).



II. CONCLUSION

For the reasons stated aboMe|S ORDERED thatDG’s Motion for Summay
Judgment (R. Doc. 44s GRANTED.

IT IS FURTHER ORDERED that DG’s remaining motions (R. Docs. 42, 43, 45, and
46) are hereby render&tioOOT .

New Orleans, Louisian#his 23rdday ofNovembey 2016.

W &l

UNITED STATESDISTRICTJUDGE
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