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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TOMMY W. SENEGAL CIVIL ACTION
VERSUS NO.16-1961
RELIANCE STANDARD LIFE SECTION "S"

INSURANCE COMPANY

ORDER AND REASONS

IT IS HEREBY ORDERED that Tommy W. Senegal's Motion to Supplement
Administrative Record (Doc. #13) GRANTED.

IT IS FURTHER ORDERED that Tommy W. Senegal’'s Mion Strike Portions of the
Administrative Record (Doc. #13) BENIED.

IT IS FURTHER ORDERED that Reliance Standard Lifasurance Company’s Motion
for Summary Judgment (Doc. #11)D&ENIED.

IT IS FURTHER ORDERED that Tommy W. Senegal’'s Motion for Judgment Based on
the Administrative Record (Do#l2)is DENIED.

IT IS FURTHER ORDERED that this matter REMANDED to the Plan Administrator
for reconsideration within 90 days of fMony W. Senegal’s claim. This caseSSAYED pending
that review. The parties may rstate this case to the active dethy filing an appropriate motion
within 14 days after #¢nplan administrator celudes its review.

BACKGROUND

This matter is before the court on cresstions for summaryudgment. Defendant,
Reliance Standard Life Insurance Company, arthagsit is entitled to summary judgment based
on the administrative record becauts discontinuance pfaintiff's long-term disability payments

was made in accordance with the policy langud@eintiff, Tommy W. Sengal, argues that he
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is entitled summary judgmennfiing that he is awarded to lotgrm disability payments under
the Reliance policy because Reliance’s decigmrierminate his benefits was arbitrary and
capricious.

Senegal was employed by Cequel lll, LLCaaBeld service engirex supervising cable
installation. His job required climbing laddecsawling in tight spacesompleting paperwork,
scheduling jobs, managing employees andnliftup to 85 pounds. Senegal is insured under
Cequel’s group long-term disabilipolicy issued by Reliance. Senegal left Cequel on December
14, 2011, due to disability caused by severe back, knee and neck pain, post-traumatic stress
disorder and anxiety. Reliance approved Senggaltial disability claim and paid benefits.

On May 15, 2013, an Administrative Law Judge (“ALJ”) at the Social Security
Administration (“SSA”) determined that Senégas disabled from December 14, 2011, through
the date of the decision. Specifically, the Abdnd that Senegal had severe impairments from
disorders of the back, osteoarthrgoand allied disorders, affective disorder and anxiety disorders.
After reviewing records from Segal’s treating physician, Dr. Rale Bernauer, and social
worker, Eddie Windham, LCSW, the ALJ found tBa&negal was disabledurther, based on the
testimony of a vocational expert, the ALJ foundttthere were no jobs in the national economy
that Senegal could perform.

On January 27, 2014, Reliance wrote to Senegafdom him that higong-term disability
benefits would be terminated on March 14, 2@iktause he no longer met the policy’s definition
of “totally disabled.” Reliance explained thatr the first 24 months in wbh a claimant receives
benefits, “totally disabled” means that the kelant cannot perform the material and substantial
duties of his regular occupatiohrlowever, after the first 24 montH$otally disabed” means that

the claimant cannot perform the material and wuttgl duties of any occupation. Reliance stated



that it reviewed Senegal’'s medical records determined that he was capable of performing
sedentary work. A vocational expert employedgiance determined that based on the medical
information and Senegal’s training, education experience he could perform the occupations of
protective signal operataervice dispatcher anddustrial order clerk.

In the same letter, Reliance also concluded 8enegal was no longgigible for benefits
because of the policy’s mental or nervaiisorder limitation, which states that:

Monthly Benefits for Total Disabty caused or contributed to by

mental or nervous disorders wilbt be payable beyond an aggregate

lifetime maximum duration of twey-four (24) months unless the

Insured is in a Hospital or Institution at the end of the twenty-four

(24) month period. The Monthly Benefit will be payable while so

confined, but not beyond the Maum Duration of Benefits.

Mental or Nervous Disorders dlude depressive and anxiety

disorders.
The letter noted that Reliance would consider the SSA’s determination of benefits, but that such
determination was not binding because it may lsetan different guidelines that could lead to
different conclusions. Finally, the letter eajpled Senegal’s right @mppeal the decision.

On July 18, 2014, Senegal timely appealedé¢nmination of his berfis explaining that
two vocational experts advised that he was tot#iBabled and that there were no jobs for which
he would qualify that would allow him to obtagainful employment. One of the vocational
experts was retained by the SSkd the other by Senegal.

On August 22, 2014, Reliance wrote to Seneggliesting that he undergo an independent
medical examination (“IME”). On January 12, 2015, Senegal wrote to Reliance explaining that

under 29 C.F.R. § 2560.503 :Reliance had until October 16, 2014, the latest, to render a

decision and demanded the immediate payment of benefits.

1 Pursuant to 29 C.F.R. § 2560.503-1(f)(1), a mdaministrator for a disability claim must notify the
claimant of the plan’s adverse benefit determination within 45 days after the receipt of the claim, but the
45 day limit can be extended for up to 60 days if cedaiitions are met. If a plan administrator fails to



Thereafter Reliancescheduledhe IME, which Senegal teihded on February 11, 2015.
The IME was performed by Dr. Stuart BegnhauBr. Begnaud determined that Senegal had
functional limitations with respedb his knees, but ated that he couldot determine whether
Senegal had limitations with respect to his baictt neck. Dr. Begnaud recommended a functional
capacity evaluation (“FCE”) to atify restrictions. Senegal sponded with a letter from Dr.
Bernauer, his treating physician, stating thatMas totally disabled and included a copy of the
Veteran’s Administration’s (“VA”)November 4, 2015, determinatiorathhe was totally disabled
due to back pain and PTSD.

On March 30, 2015, Reliance wrote to Senegaliesting that he undergo a FCE. Senegal
refused Reliance’s request contending thataRek had unreasonably delayed in determining his
appeal, and that the IME and FGRould have been done before Retie terminated his benefits.

On April 15, 2015, Reliance wrote 8negal denying his appeal.

On July 30, 2015, Senegal attended a FOE@&k Recovery ServicesLC, which lasted
approximately 4 hours and 45 minutes. The E€&miner opinioned th&enegal cannot perform
competitive sedentary work. On December @% Senegal provided this opinion to Reliance
and requested reconsideration of its denial ®fdnig-term disability benefits. Reliance responded
that it would not corider the FCE report.

On February 8, 2016, Senegal filed this lawagiainst Reliance seielg past and future
benefits under the long-term diskyi policy, plus attorneys’ feeand costs. Segal argues that
he is clearly disabled under thenes of the policy and entitled teenefits. Senegal claims that
Reliance’s denial of benefits is not based on tsuttgl evidence and istadtrary and an abuse of

discretion.

follow the requirements of 29 C.F.R. 8§ 2560.503He claimant is deemed to have exhausted the
administrative remedies and may file a lawsuit. 29 C.F.R. § 2560.503-1(]).



Reliance and Senegal filed cross-motionsstonmary judgment. Senegal argues that he
is entitled to summary judgment because Dr. Bezriauecords demonstrate that he is totally
disabled and precluded from me&ming gainful employment becausf debilitating pain in his
neck, back and knee, independent of his PTSDclalms that the medical records show that the
physical limitations amount to atéd disability withouteven considering his m&l health issues.
Senegal also arguesatiReliance did not give pper weight to determinations of the VA and the
SSA that he is disabled, ortioe opinion of his vocational exgiteGlenn Hebert. Senegal argues
that Reliance abused its disioa in failing to consider the FE and that Dr. Begnaud did not
have all relevant evidence, paularly the SSA and VA determinations, when he performed the
IME. Senegal argues that Reliance’s vocational consultant’s report identifying alternative jobs is
deficient because it does not stélhe wages of those occupationr@guired by La. Rev. Stat. §
22:990. Further, Senegal argues tiatclaim cannot be denied simply because he failed to attend
the FCE requested by Reliance because the reqasanade months after Reliance was required
by 29 C.F.R. § 2560.503-1 to render a decision orgpisa. Finally, Senegalgues that Reliance
underpaid his benefits for a few months, and thas lemtitled to attorney fees and costs.

Reliance argues that it is entitled $ammary judgment dismissing Senegal’s claims
because it did not abuse its digme in finding that Senegal no longer met the policy’s definition
of totally disabled when it discontinued his longatedisability benefits. Reliance contends that
Senegal failed to prove that hptysical ailments alone, withoabnsidering his mental health
issues, prevented him from engaging in any fghiemployment. Reliance points to medical
records that show consistent treatment for meamalth issues, but only sporadic treatment for
physical ones. Reliance argues that it consillddr. Bernauer's records, the VA and SSA

decisions, but it is not required to rely on ¥a&’s or the SSA’s determination because those



decisions are based on different standards an&ertegal’s mental condition as part of the basis
for disability determinations. Reliance also agithat Senegal has not proved that he is not
capable of performing the sedentary work identified by Reliance’s vocational expert. Further,
Reliance argues that Senegal waived his claimeelto the alleged ungemyment of benefits
because he did not raise it in an administragppeal and did not allege it in the complaint.

Reliance also argues that Senegal’s failureaimply with his dues under the policy by
refusing to attend the FCE when requested is@gp@ndent ground for denial of Senegal’s claim.
Reliance cites a policy provisionahallows it to require thelaimant to submit to physical,
psychological or psychiatric exams as ofterremsonably required whila claim is pending.
Reliance claims that this preion applied during Senegal’'s &g of the termination of his
benefits.

Senegal filed a motion to supplement the amstiative record with his December 2, 2015,
letter to Reliance and the enaalsFCE report arguing that the F&Ea part of the administrative
record because it was provided to Reliance withgaest for reconsideratiaf the denial of his
appeal and he gave Reliance ample time to congifdefore filing suit. Senegal also moved to
strike Reliance’s post-denial IME report frothe administrative record arguing that it was
procedurally unreasonable because it was requedted he appealed the termination of his
benefits and it was performed after the deadlimeRfeliance to make a decision on his appeal.
Reliance argues that it was within its rights under the policy to request the IME while the claim
was pending on appeal. Furtheliance argues that it had noylta consider the FCE that was

submitted after it rendered its decision on Senegal’s appeal.



LEGAL STANDARDS
Senegal’s Motion to Supplementhe Administrative Record
Senegal seeks to supplememt #uministratie record withhis December 2, 2015, letter to
Reliance and the enclosed FCE, arguing that it should be paet adithinistrative record because
he presented it to Reliancequeesting a reconsideran and gave Reliance a reasonable time to
consider it before filing suit.

In Vega v. Nat'l Life Ins. Servs., Indl88 F.3d 287, 300 (5th Cir. 1999), the United States

Court of Appeals for the Fifth Ciutt held that “the administrativeecord consists of relevant
information made available to the plan administrgrior to the complainant’s filing of a lawsuit
and in a manner that gives the administrator adjgjportunity to considet.” In so holding, the
court also stated that “[i]f the claimant subsnadditional information to the administrator,
however, and requests the admmagir to reconsider his deasi, that additional information
should be treated as part oétadministrative record.” Id.

On December 2, 2015, Senegal sent B@&E report to Reliance and requested a
reconsideration of its denial of Senegal’s claimlfdéD benefits. The enclosed letter outlined the
procedural history of Senegsltlaim, pointing out that Rehae did not render a decision on
Senegal’s claim until well after the deadline imposed by 29 C.F.R. § 2560-1 had passed. It also
highlighted that Reliance deni&knegal’s appeal based on Begnaud’s IME report, and that
Dr. Begnaud had recommended a FCE, which Senegal sought to provide to Reliance for its
consideration. Senegal stateatthe would give Reliance 45 datgs consider the FCE before
filing suit, and that he would entam a request for a 45 day extension.

This correspondence compliegiwwvega’s requirements foreh-CE to be made a part of

the administrative record. Seya presented the FCE to Reliamequesting a reconsideration of



the denial, and gave Reliance a reasonable amouinnhefto consider it before he filed suit.
Indeed, Senegal gave Reliance the same amotim@to consider the requested reconsideration
as Reliance had under 29 C.F.R. § 2560-1 to cenSeénegal’s original appeal. Thus, under
Vega, the FCE is deemed part of the administrative record.

Il. Senegal’s Motion to Strike Portionsof the Administrative Record (Doc. #13)

Senegal moves the court to k&iDr. Begnaud'’s report frometadministrative record. He
argues that it was unreasonable folid&ee to request an IME after it denied his claim for benefits
and while his appeal of that denial was pegdi Senegal argues that this gave Reliance the
opportunity to create new evidence on which to hasedenial of his appeal, and that he was
“sandbagged” because he did not have the opptrtiensignificantly challenge the IME report.

Reliance points to the policy language reagra claimant to submit to reasonable medical
examinations whenever they are requested. Ruiaraintains that it was clearly within its right
to request an IME durg Senegal’s appeal.

In Killen v. Reliance Standard Life $n Co., 776 F.3d 303, 310-14th Cir. 2015), the

United States Court of Appeals file Fifth Circuit recognized that an insurer can request an IME
during a claimants appeal an&tlHERISA does not guaranteeairhants an opportunity to rebut
an independent medical examination report geedrauring an appeal ipr to a denial of

benefits.” (citing_Metzger v. UNUM Life In€Co. of Am, 476 F.3d 1161, 1167 (10th Cir. 2007)

and_Shedrick v. Marriott Int’l, Inc., 500 Fed. gy 331, 339 (5th Cir. 2012)). The court found

that the claimant was not “sandbagged” whesm WE doctor’'s reporbolstered the insurer’s
original position thathe claimant was natisabled. Id. at 311.
Here, the insurance policy provided that Retie could request an IME “to determine the

existence of any Total Disability” which is thedmfor a claim[,]” “as den as it is reasonably



required while a claim is pending.” There is noniegon stating that such an examination cannot
be requested while an appeéslpending. Further, Dr. Begnasdreport supported Reliance’s
original reason for terminating Senegal’s benefitanely that his physical ailments did not meet
the policy’s definition of Total Disability. Itloes not provide a new grounds for denial. Thus,
under Killen, the IME was not unreasonable angraperly a part of the administrative record.
Senegal’s motion to strike the IME fraime administrative record is DENIED.
lll.  Remand to the Plan Administrator

Remanding this matter to the plan admnaiir for reconsideration is warranted for
multiple reasons. First, this court has determihed the FCE attached to Senegal’'s December 2,
2015, correspondence is part of doministrative record. The pladministrator should review

this evidence that was previously submitted that it had refused to consider. See Jones v. Metro.

Life Ins. Co., 2013 WL 2368328, at *6 (S.D. Tékay 29, 2013) (citing French v. Dade Behring

Life Ins. Plan, 2011 WL 559186, at *4 (M.D. LHov. 17, 2011); Hartwell v. U.S. Foodservice,

Inc., 2010 WL 3713496, at *9 (S.Miss. Sept. 13, 2010)).

Second, in the April 15, 2015, appeal denial tefReliance stated #t Senegal’s refusal
to attend the FCE recommended by Dr. Beghaonstituted an independent ground for
terminating his benefits. This ground for terminatizass not raised in theitral termination letter
dated January 27, 2014. The plan administrdihrnot substantially comply with ERISA’s
procedural requirements because Senegal nevéndagportunity to contest at the administrative

level this new basis for terminating his benefRsssi v. Precision Drilling Oilfield Servs. Corp.

Emp., 704 F.3d 362, 367 (5th Cir. 2013). “[W]henERISA defendant puts forth a reason for
denying benefits that it failed to assert durihg administrative proceedings, the proper remedy

is usually to remand the case to the plan administrator for the development of the full factual



record.” Dillon v. Aon Corp., 265 F.3d 1058 (5th Cir. 2001) (citing Schadler v. Anthem Life Ins.

Co., 147 F.3d 388, 398-99 and n. 11 (5th Cir. 1998@negal did not have the opportunity to
refute this ground for denial ithe administrative process, ananand to the plan administrator
would remedy this issue.

Third, the April 15, 2015, denial letter does iscuss the VA’s benefits determination
and does not meaningfully discuss the SSA’s bengétermination. As to the SSA determination,
the letter says that, if the SSA had the IME and vocational reports obtained by Reliance, it might
have reached a different conclusion and thaB8A’s decision is based alifferent guidelines.
There is no discussion of the ALJ’s findings on $gtie disability. The plan administrator should
meaningfully address bothéh/A’s and the SSA’s opinions.

Finally, Senegal seeks damages for the underpal of benefits. He did not raise this
claim at the administrative level. Remand & plan administrator wodlgive him the opportunity
to properly pursue this claim.

Therefore, this matter is REMANDED to tpéan administrator for the consideration of
the items listed herein within 90 days. This dasgtayed pending that review. The parties may
reinstate this case to the active docket by filingapropriate motion withiti4 days after the plan
administrator concludes its review. The m&'t cross-motions fosummary judgment are
DENIED without prejudicedo being re-urged the case is reinstated.

CONCLUSION

IT IS HEREBY ORDERED that Tommy W. Senegal's Motion to Supplement
Administrative Record (Doc. #13) GRANTED.

IT IS FURTHER ORDERED that Tommy W. Senegal’s Mion Strike Portions of the

Administrative Record (Doc. #13) BENIED.
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IT IS FURTHER ORDERED that Reliance Standard Lifasurance Company’s Motion
for Summary Judgment (Doc. #11)D&ENIED.

IT IS FURTHER ORDERED that Tommy W. Senegal’'s Motion for Judgment Based on
the Administrative Record (Do&l2)is DENIED.

IT IS FURTHER ORDERED that this matter REMANDED to the Plan Administrator
for reconsideration within 90 days of Mony W. Senegal’s claim. This caseSISAYED pending
that review. The parties may retate this case to the active dethy filing an appropriate motion

within 14 days after #nplan administrator c@ludes its review.

New Orleans, Louisiana, this'l-7th day of January, 2017.

7 A 7

RY ANN VIAL LEMMON
UNITED STATES DISTRICT JUDGE
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