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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

JESSE FRANK SHEPPARD CIVIL ACTION
VERSUS NO. 16-2401
LIBERTY MUTUAL INSURANCE SECTION “R” (3)

COMPANY, ET AL.

ORDER AND REASONS

Mosaic Global Holdings Inc. moves to dismiss Pldintesse FrankSheppard’s
fraud claims undeRule 12(b)(6) of the Federal Rules of Ciitocedure. Because the
Courtfinds that Sheppard has failedptead with adequate specificity what information

was withheld, Mosaic’s motion is granted.

l. BACKGROUND
This suit was originally filed in the Civil DistricCourt for the Parish of Orlearis.
Defendant Mosaic Global Holdings Inc. removed tleéan to this Court on March 22,
20162 In his complaint, Sheppard alleges that he was sggdo asbestos “[o]n a daily
basis” as an employee of Mosaic’s predecessor complreeport Sulphur Company.

This exposure allegedly caused Sheppard to devadbpstoselated cancer, lung cancer,

1 R. Doc. 1at 1.
2 Id.
3 R. Doc. 11 at 5.
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and/or mesotheliomé&.Although Sheppard stopped working for Freeporthia early to
mid-1990s% Sheppard’s asbestoelated ailments were first diagnosed in Octobel3d

In addition to Freport/ Mosaic, Sheppard sues several defendant$viedan the
manufacture, distribution, and sale of asbestostaining products that Sheppard
allegedly encountered in the course of his woi@heppard also brings claims against
insurance companies that allegedly provided covetaglefendants for asbestosated
claims and withheld information from Sheppard abtha danger of asbestés.

Sheppard brings claims for “negligence, intentiotoat, fraud, and strict liability,”
and alleges that all defendants are “jointly, sallgr andin solidio liable.” He seeks
damages for, among other things, physical and merdim, loss of life, loss of income,
and medical expensés.

On November 17, 2016, the Court granted Mosaia'stfimotion to dismiss
Sheppard’s fraud claim against Mosaic under the heigletempleading standards of
Federal Rule of Civil Procedure 9(B).In doing so, the Court found that Sheppard had
failed to individually plead what Mosaic gained bilegedly withholding information

from Shepard?2In its order, the Court granted §bhpard leave to amend his claif

4 Id. at 6.

5 Sheppard’s complaint is inconsistent on this po8iteppard alleges variouglyat
his tenure at Freeport, and exposure to asbestodroan “approximately 1967 through
1992,” from “approximately 1967 through 1994,” andofin 1967 through 1976.” R. Doc.
1-1at 5, 6.

6 R. Doc. 11 at 6.
7 Id. at 6, 7.

8 Id.at 3, 4, 8.

9 Id. at 29.

10 Id.

1 R. Doc. 143.

2 Id.

13 Id.



On December 8, 2016, Sheppard moved to amend mplkzont and reallege his
fraud claim against Mosa#. Mosaic now moves$o dismiss Sheppard’s amended fraud
claim, and argues th&heppard’s allegations remain inadequatstede a claim under

the heightened pleading standards of Federal RuGavd Procedure 9(b}>

. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismigdaintiffs must plead enough facts
“to state a claim to reliefthat is plausible os fiaice.”Ashcroft v. Igbal556 U.S. 662, 678
(2009) @uoting Bell Atlantic Corp. v. Twomblp50 U.S. 544, 547 (2007)). Aclaim is
facially plausible when the plaintiff pleads factlat allow the court to “draw the
reasonable inference that the defendant is liatmé¢lfe misconduct allegedl§bal, 556
U.S. at 678. A court must accept all wpleaded facts as true and must draw all
reasonable inferences in favor of the plaintLormand v. U.S. Unwired, Inc565 F.3d
228, 23233 (5th Cir. 2009)Baker v. Putngl75 F.3d 190, 196 (5th Cii996). But the
Court is not bound to accept as true legal conolusicouched as factual allegations.
Igbal, 556 U.S. at 678.

Generally,a court ruling on a motion to dismiss may rely amyothe complaint
and its proper attachmentsn. Acquisition Partners LP v. Blackwefi40 F.3d 278, 286
(5th Cir. 2006). Acourt is permitted, however,redy on “documents incorporated into
the complaint by reference, and matters of whickoart may take judicial notice.”

Tellabs, Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 322 (2007). The court may not

14 R. Doc. 164.
15 R. Doc. 205



consider new factual allegations made outside tbmpaint. See Fin. Acquisition
Partnes, LP, 440 F.3d at 289.

Federal Rule of Civil Procedure 9(b) imposes a higged pleading requirement
for fraud claims. The purpose of Rule 9(b) is ®n&ur[e] the complaint ‘provides
defendants with fair notice of the plaintiffs’ clasnprdectsdefendants from harm to
their reputation and goodwill, reduceébe numberof strike suits, and prevenpdaintiffs
from filing baseless claims then attempting to digr unknown wrongs.’United States
ex. rel. Grubbs v. Kannegantb65 F.3d 180, 190 (5th Ci2009) (quotingMelder v.
Morris, 27 F.3d 1097, 1100 (5th Cir. 1994)). Under Ra(b), a party alleging fraud or
mistake “must state with particularity the circurastes constituting fraud or mistake.”
Fed. R. Civ. P. 9(b). The required conditionsgferson’s mind, however, may be alleged
generally. Id. The Fifth Circuit “interprets Rule 9(b) strictlyequiring the plaintiff to
specify the statements contended to be frauduldetitify the speaker, state when and
where the statements were maaed explain why the statements were fraudulent.”
Flaherty & Crumrine Preferred Income Fund, Inc. XU Corp, 565 F.3d 200, 207 (5th
Cir. 2009),cert. denied 588 U.S. 873 (2009). In other words, “Rule 9(bjjuires the
who, what, when, where, and how’be laid out.”Benchmark Elecs., Inc. v. J.M. Huber
Corp. 343 F.3d 719, 723 (5th Cir. 2003) (quotimgk-Phonic Servs., Inc. v. TBS Int],
Inc., 975 F.2d 1134, 1139 (5th Cir. 1992)). The requeats of Rule 9(b) are
“supplementalto the Supreme Cosrecent interpretation of Rule 8(a) requiring egb
facts [taken as true] to state a claim to reliedtths plausible on its facel’entz v.
Trinchard, 730 F.Supp.2d 567, 579 (E.Da. 2010) (citingGrubbs 565 F.3d at 185)
(quotingTwombly, 550 U.S. a570). Statdaw fraud claims, sut as those alleged by

plaintiff here, are subject to the pleading requirementsdgffal Rule of Civil Procedure
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9(b). Dorsey v. Portfolio Equities, Inc540 F.3d 333, 339 (5th Cir. 2008). Louisiana law
defines fraudas “a misrepresentation or a suppression of thehtmmade with the
intention either to obtain an unjust advantage dore party or to cause a loss or
inconvenience to the other.” La. Civ. Code artt39 “Fraud may also result from silence
or inaction.” Id. The elements of a Louisiana fraud or intentionasmapresentation
claim are: 1) a misrepresentation of a material;fay made with intent to deceive; and
3) causing justifiable reliance with resultant injuKadlec Medical Center v. Lakeview
Anesthesia Assog527 F.3d 412, 418 (5th Cir. 200&krt. denied 555 U.S. 1046 (2008);
see alsoGonzalez v. Gonzale20 So0.3d 557, 563 (La. Ct. App. 2009rit denied 27
So0.3d 305 (La. 2010).

In cases concerning “omission of facts, Rule 9¢pjdally requires the claimant to
plead the type of facts omitted, the place in whilck omissions should have appeared,
and the way in which the omitted facts made thergpsesentations misleadingarroll
v. Fort St. James Corp470 F.3d 1171, 1174 (5th Cir. 2006Mo state a claim for fraud by
silence or inaction, plaintiffs also must show thhe there was a duty to disclose the
information.Kadlec Medical Centeb27 F.3d at 418 (“To establiskckaim for intentional
misrepresentation when it is by silence or inactipfaintiffs also must show that the
defendant owed a duty to the plaintiff to disclabe information.”);see alsdGreene v.
Gulf Coast Bank 593 So.2d 630, 632 (La. 1992) (“To dinfraud from silence or

suppression of the truth, there must exist a datypeak or to disclose information.”).

I11. DISCUSSION
As stated in the Court’s earlier ordem this point courts in this district recognize

that“[flraud by silence. . .is, by its very nature, difficult to plead with particulayi” In
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re Ford Motor Co. Vehicle Paint LitigNo. 1063, 1997 WL 539665, at *3 (E.D. La. Aug.
27, 1997) (quotinghrysler Credit Corp. v. Whitney NaBank, 824 F.Supp. 587, 598
(E.D.La.1993). This does not, however, excuse plaintiffs alleginghsfraud from the
requirements of Rule 9(b). Therefore, to pleadaant for fraudulent concealment, the
plaintiff must specifically allege: “(1) the inforation that was withheld, (2) the general
time peiod during which the fraudulent conduct occurrel),the relationship giving rise
to the duty to speak, and (4) what the person oityeangaged in the fraudulent conduct
gained by withholding the information.First Am. Bankcard, Inc. v. Smart Bus. fiec
Inc., No. 15638, 2016 WL 5869787, at *9 (E.D. La. Oct. 7, 2016¢e alsoSarrat v.
Univar U.S.A., Inc. No. 141017, 2014 WL 3588849, at *2 (E.D. La. July 18, 2p1
(applying test)jn re Ford Motor Co. Vehicle Paint Litig1997 WL 539665, at *Bsame).

The Court finds that Sheppard has once again fadgdead thewho, what, when,
where, and hoithat isnecessary to meet Rule 9(bi'eightened pleadingequirement.
A claim for fraudulent concealment is based on mbalance of knowledge beeen the
plaintiff and the defendant. Accordingly, tring such a claim, a plaintiff musllege
both: (1) that the defendant concealed informatang (2)thattheplaintiff “did not have
actual or constructive knowledge of the informati@and could nohave learned of the
information through the exercise of due diligericin re Ford Motor Co. Bronco Il Prod.
Liab. Litig., 982 F. Supp. 388, 3967 (E.D. La. 1997)citing Landry v.Air Line Pilots
Assh Int1 AFL-CIO, 901 F.2d 404, 43213 (5th Cir.1990)).

Sheppardallegesthat Mosaic knew thaasbestosvas hazardus at the time of
Sheppard'®xposure. But to do so, Sheppard relies almostelytn allegations that the
hazards of asbestos wegenerallyknown atthattime. For instance, Sheppagadleges

that “[s]tandards regarding the proper handlingelbestos have been in existence since
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at least the early 1950s” and that “asbestosis lgésd as a compensable occupational
disease under the Louisiana Worker’s CompensaticnofA1952.16 Shepmrd further
alleges that “[tlhe health hazards of asbestos hasen recognized by those in the
business for two thousand years,” and attributeswadge of this danger to Strabo, the
ancient Greek geographer, and Pliny the ElderRbman historiart’ Finally, Sheppard
alleges that, by the time he began working withestbs “virtually every state in the
Unite[d] States recognized asbestosis as compeeaesaldims under workers’
compensation laws® Information promulgated by legislators and otheblaisources

is not unique to Mosaic, and could arnedthrough the exercise of due diligen@nd
therefore does not support a claim for fraudulesrtaealment.

Sheppard’s attempts to attribute unique knowlediggesbestos dangers to Mosaic
are comparativg slim. These allegations center around Mosarsmbership in a group
called the National Safety Coun@NSC). Accordingto Sheppard, the NSC “would pabli
information to its members regarding hazards in Wogkplace, including asbesto®.”
Membersof the NSC, thereforéwould have had access to information about the rszar
of asbestos and the means to control those hazaldsinrg to asbestesontaining
materials by even the early 194(®8.”"Sheppard includes no allegations of what specific
information was conveyed from the NSC to Mosaic, or hdwe NSC's information
compared to generalgvailable information on asbestos dangém. other words,

Sheppard fails to allegenyspecificinformationconcerning the danger of asbestos that

16 R. Doc. 166 at 3.
17 R. Doc. 11 at 910.

18 Id.
19 R. Doc. 166 at 4.
20 Id.



was at the time of Sheppard’s exposure, both: (L)vikmbdo Mosaic; and (2hot generally
known such that itcould not have been obtained by Sheppard thouglsoresble
diligence. Accordingly, Sheppard’s fraud claim against Mosaigst be dismissed.

The Courtfurtherfinds, for two reasons, that it is appropriate to dsshis claim
with prejudice First, Sheppard did not ask the Court for lebwdurther amend his
complaint, and this alongrovides sufficient grounds to enter dismissal wpttejudice.
SeeWentzell vJPMorgan Chase Bank, Nat. Ass627 F. Appx 314, 319 (5th Cir. 2025
(“a party musteéxpresly request’leave to amenddquotingUnited States ex rel. Willard
v. Humana Health Plan of Tex., In@36 F.3d 375, 387 (5th Ci003)). Second, the
Court inds that Sheppard’s vague allegations, even os $eicond attempt, are not
making progress towards an actionable claim foudra The Court therefore finds that
further leave to amend is unwarrant&egelacquez v. ProcunieB01F.2d 789, 792 (5th
Cir. 1986) (“At some point a court must decide that aimptiff has had fair opportunity to
make his case; if, after that time, a cause ofoactias not been established, the court
should finally dismiss the suit.”).

Finally, Mosaic also moves to strike Shegd's amendments concerning his work
at Mosaic’s Caminada plant. The Court has alreadyck these amendments in its order
denying Sheppard’s second motion for remand. Thostipn of Mosaic’s motion is

accordingly denied as moot.



V. CONCLUSION
For the foregoing reasons, the Court GRANM®saics motion to dismiss
Sheppard’s fraud claim against Mosaic for failuoestatea claim Mosaic’s claims are

DISMISSED WITHPREJUDICE Mosaic’s motion to strike is DENIED AS MOOT.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE



