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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

JESSE FRANK SHEPPARD CIVIL ACTION
VERSUS NO. 16-2401
LIBERTY MUTUAL INSURANCE SECTION “R” (3)

COMPANY, ET AL.

ORDER AND REASONS

Liberty Mutual Insurance Company, in its individuapacity, moves
for summary judgment on the grounds that plaintésse Frank Sheppard
has failed to show that Liberty Mutual had any dtawards Sheppard. For

the following reasons, Liberty Mutual'sahion is granted.

l. BACKGROUND
This suit was originally filed in the Civil DistricCourt for the Parish of
Orleans! Defendant Mosaic Global Holdings Inc. removed tkgan to this
Court on March 22, 2016.In his complaint, Sheppard alleges that he was

exposed to asbestos ‘[o]Jn a daily basis” as an ewyg®l of Mosaic’s

1 R. Doc. 1at 1.
2 Id.
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predecessor company, Freeport Sulphur Compafilyis exposure allegedly
caused Sheppard to develop asbestdated cancer, lung cancemd or
mesotheliom&. Although Sheppard stopped working for Freeport hie t
early to mid-1990s> Sheppard’s asbestoglated ailments were first
diagnosed in October 20 35.

In addition to Freeport/Mosaic, Sheppard sues sdvdefendants
involved in themanufacture, distribution, and sale of asbestostaining
products that Sheppard allegedly encountered inctese of his work.
Sheppard also brings claims against insurance comegathat allegedly
provided coverage to defendants for asbestidatedclaims and withheld
information from Sheppard about the danger of agis’s

Sheppard brings claims for “negligence, intentiobait, fraud, and

strict liability,” and alleges that all defendardse “jointly, severally, anah

3 R. Doc. 11 at 5.

4 Id. at 6.

5 Sheppard’s complaint is inconsistent on this poBtieppard alleges
variously that his tenure at Freeport, and expodorasbestos, ran from
“approximately 1967 through 1992,” from “approxinet 1967 through
1994, and “from 1967 through 1976.” R. Doelat 5, 6.

6 R. Doc. 11 at 6.

7 Id. at 6, 7.

8 Id. at 3, 4, 8.



solidio liable.” He seek damages for, among other things, physical and
mental pain, loss of life, loss of income, and mebésgenses?

During Sheppard’s tenure at Mosaic, Liberty Mutulalsurance
Company issued several worker’'s compensation/engp®yiability and
comprehensie general liability policies to Mosai. In his complaint,
Sheppard alleges that Liberty Mutual *knew or sltbhlve known of the
hazardous health effects of asbestos, but failethfmrm or intentionally
concealed that information from Mr. Sheppard amd coemployees?
Liberty Mutual now moves for summary judgment oresk claims on the
grounds that Sheppard has failed to meet his butdeshow that Liberty

Mutual had any duty towards Sheppd#d.

II. LEGAL STANDARD
Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact amaglrhovant is entitled to

judgment as a matter of law.” Fed. R. Civ. P. 56é&e alsc&elotex Corp. v.

9 Id. at 29.

10 Id.

1 R. Doc. 2592 at 37.

12 R. Doc. k1 at 5.

13 Sheppard also brings a direct action against Liyp&utual as the
insurance carrier for individual safety officersMésaic who are deceased or
cannot be located. This Order does not concersdladlegations.
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Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether putes as to any material
fact exists, the Court considers “all of the evidein the record but refrain|[s]
from making credibility determinations or weighitige evidence.”Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences arewvarain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. “No genuine dispute of fact existshktrecord taken as a whole could
not lead a rational trier of fact to find for themmoving party.” EEOC v.
Simbaki, Ltd.767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at tal, the moving party “must come forward with eviden
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991). The nonmoving party can tlierieat the motion by
either countering with evidence sufficient to demstmate the existence of a

genuine dispute of material fact, or “showing thtdte moving party's



evidence is so sheer that it may not persuade ¢hsanable faetinder to
return a vedict in favor of the moving party.id. at 1265.

If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out that the evidence in the recasdinsuficient with
respect to an essential element of the nonmovintyjgsaclaim. See Celotex
477 U.S. at 325. The burden then shifts to themowing party, who must,
by submitting or referring to evidence, set outdpe facts showing that a
genuine issue existsSee idat 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g., id Little, 37 F.3d at 1075 (“Rule 5@ andatedhe entry of
summary judgment, after adequate time for discoweng upon motion,
against a party who fails to make a showing sudfitito establish the
existence of an element essential to that paragsecand on which that party

will bear the burden of proof at trial.” (quotirGglotex 477 U.S. at 322)).

[11. DISCUSSION
Under Louisiana’s general negligence statute, Liamia Civil Cocke
article 2315, courts conduct a “dutisk analysis” to determine whether to

impose liability.SeeAudler v. CBC Innovis Inc519 F.3d 239, 249 (5th Cir.



2008) (quotind-emann v. Essen Lane Daiquiries, In@23 So. 2d 627, 632
33 (La. 2006)). A plaintiff must prove each ofdiwlements: (1) the
defendant had a duty to conform his conduct to ecsigc standard of care
(the duty element); (2) the defendant’s conductethito conform to the
appropriate standard of care (the breach elemeg(3i);the defadant’s
substandard conduct was a catrsdact of the plaintiff's injuries (the cause
in-fact element); (4) the defendant’s substandard cehdas a legal cause
of the plaintiff's injuries (the scopef-duty element); and (5) actual damages
(the damageselement).SeeS.J. v. Lafayette Par. Sch. Bd.1 So. 3d 1119,
1125 (La. 2010)see als&Knight v. Kellogg Brown &Root Inc333 Fed. Appx
1, 6 (5th Cir. 2009) (appiyg Louisiana law). A plaintiff's failure to prove
any one of these elements resultaidetermination of no liabilityKnight,
333 Fed. Appx at 6.

In Louisiana, “[t]he threshold issue in any neghge action is whether
the defendant owed the plaintiff a duty, and whetheduty is owed is a
guestion of law.”Bufkin v. Felipe’s Louisiand,LC, 171 So. 3d 851, 855 (La.
2014). Under the “Good Samaritan” Doctrine, “pastiwho voluntarily
assume certain duties for workplace safety mustoper those duties in a
reasonable and prudent manneBujol v. Entergy Servsinc.,922 So. 2d

1113, 1129(La. 2004). Sheppard argues thaiberty Mutual voluntarily



undertook to inspect Mosaic’s facility, and otheswiinvolved itself in
Mosaic’s workplace safety regime, and thereby assdiim duty for safety at
Mosaic’s facilities. Neither Sheppard ndviosaig whichfiled an opposition
to Liberty Mutual's motion identify a single case holding that, under
Louisiana law, an insurer may assume a duty forgafety of its insured’s
employees by inspecting or otherwise involving itgeworkplace safety.
Liberty Mutual issued several successive workerempensation
insurance policies to Mosaic between 1966 and 198&.iberty Mutual
asserts, and neither Sheppard nor Mosaic disgptiiat the actual insurance
policies entered into between Mosaic and Libertytival have been lost.
Therefore, to argue that it undertook no duty rielgto Sheppard’s safety,
Liberty Mutual points to formworker’s compensation “policy jackéts
corresponding to the years that Liberty Mutual irmiMosaic.These policy
jackets contain the following “Inspection and Audatovisions
(1) GPO 2080 R1, dated October 1, 1966:
Inspection and Audit. The company and any ratinghatity
having jurisdiction by law shall each be permittédt not
obligated to inspect at any reasomalime the workplaces,
operations, machinery and equipment covered by ploiscy.
Neither the right to make inspections nor the mgkimereof nor

any report thereon shall constitute an undertakingoehalf of
or for the benefit of the insured or otheits, determine or

14 R. Doc. 1601 at 6.
1 Id.



warrant that such workplaces, operations, machinery
equipment are safé.

(2) GPO 2080 Ed. 6, dated March, 1975:

Inspection and Audit. The company and any ratinghauity
having jurisdiction by law shall each be permittédt not
obligated to inspect at any reasonable time the workplaces,
operations, machinery and equipment covered by ploiscy.
Neither the right to make inspections nor the magkimereof nor
any report thereon shall constitute an undertakingoehalf of

or for the benefit of the insured or others, to etetine or
warrant that such workplaces, operations, machinery
equipment are safe or healthful, or are in complawith any
law, rule or regulatiori’

(3) GPO 4029 15628, dated April 1, 1984:

Inspection. We have the right, but are not obliggthspect your
workplaces at any time. Our inspections are notetyaf
inspections. Theyrelate only to the insurabiliftyloe workplaces
and the premiums to be charged. We may give yowntspon
conditions we find. We may also recommend chanyékile
they may help reduce losses, we do not undertaketform the
duty of any person to provide for the health oresafof your
employees or the public. We do not warrant thatrywarkplaces
are safe or healthful or that they comply widlws, regulations,
codes, or standards. Insurance rate service orgtais have
the same rights we do under this provisién.

An affidavit prepared by Steven M. Ginsburg, a LityeMutual Employee,

asserts thatach policy issued by Liberty Mutual to Mas “would have

16 Id. at 10.
1 Id. at 14
18 Id. at 21.



included form[worker’s compensationpolicy jackets” all of which would
have included one of the three inspection provisin

Louisiana courts have repeatedly held that langusagelar to these
three inspection provisions preclude$ireding of a duty on the part of an
insurer to protect the safety of the insured’s emypés. InKennard v.
Liberty Mut. Ins. Cqa.277 So. 2d 170171(La. App. 1 Cir. 1972), Louisiana’s
First Circuit Court of Appeal considered a suit bghbt by an injured
employee against his employer’s worker's compemsatinsurer. The
insurer’spolicy stated that the insurer was “permitted bot abligated” to
inspect the premises covered by the polaydthat such inspections did not
“constitute an undertaking on behalf of or for thembfit of the insured or
others, to determine or warrant that such workpdaoeerations, machinery
or equipment arsafe.” Id. at 171. Based on this provision, the court found
it “clear that any inspections made by the insuege made only in
connection with the contract between the insured ats insured.”ld.
Accordindy, the court upheld the trial court’s grant of sunmrpmpudgment
based on a finding of no duty on the part of theuirer. Id; see alsdHeath
v. B.J. Hughes, Inc431 So. 2d 68, 69 (La. Ct. App. 1983nding no duty

in case with“[a]Imost the exact factual setting and policy langufbeat]

19 Id. at 7.



confronted this court irKennard and stating that thep®blicy language
makes it clear that the inspections were made anlgonnection with the
contract of insurance, and not for the benefit lafptiff.”).

In Taylor v. Jim Walter Corp.731F.2d 266 (5th Cir. 1984the Fifth
Circuit considered a suit by plaintiffs who wemgured in a plant explosion
and fire. The plaintiffs sued the plant owner’'sunar, which had periodically
inspected the plant, and alleged that the insureggligentinspection was
among the causes of the explosidd. at 267.The insurance policy in
guestion permitted, but did not require, inspecsicand disclaimed any
resulting undertaking on behalf of the insured o¢hers.Id. Relying on
KennardandHeath the Fifth Circuit stated thdfouisianalaw on this point
Is “clear”. “the insurance carrier owed no duty tloe employees of the
insured even though it conducted safety inspectmithie work place.ld.
(internal quotations and modifications omitted)temalLouisiana appellate
cases have reaffirmed this stan8eeKent v. Jomac Prod., Inc542 So. 2d
99 (La. App. 1 Cir. 1989)Tomasich v. U.S. Fid. & Guar. Co470 So. 2d 191
(La. App. 4 Cir. 1985)

The policy language considered in these cases igemnadly
indistinguishable from the provisions at issue hehkthe policies grant the

insurer the right, but not the obligation, to insp#té insured’s premises

10



and disavow any undertaking on behalf of or for ble@efit of the insured or
others concerning safety. Accordingly, the Cowtbiound by the clear
Louisiana law that such provmis negate any duty that might otherwise
arise from an insurer’s inspection of its insurga’'emises. Liberty Mutual’s
motion must therefore be granted.

Sheppard, with an assist from Mosaic, attempts ésist this
conclusion in three ways. First, Shggrd argues that because Liberty
Mutual cannot produce the actual policy jacketgrestion, an issue of fact
exists as to whether the policies included the mions described above.
Second, Sheppardhaintains that Liberty Mutual did more than merely
iInspect Mosaic's facility, and that Liberty Mutuadietions suffice to give rise
to liability. Third, Sheppard argues that Liberty Mal may be liable under
it comprehensive general liability policy in adam to its worker’s
compensation policies. Theaeguments are unavailing.

As an initial matter, the Court reiterates that gp&rd, as the plaintiff,
hasthe burden to show that Liberty Mutual had the dutyegdd. Merely
poking holes in Liberty Mutu& argumentsagainsta duty will not suffice.
Asto Sheppard’s first argument, he merely pointstbat the specific policy
jackets have been lost. But he points to no eviéetrending to contradict

Ginsburg’s account that Liberty Mutual includedropolicy jackets with all

11



of its policies. Sheppard #grefore cannot meet his burden to show that these
provisions do not serve toegateliberty Mutual’s purported duty.

Sheppard’s second argumeirst unpersuasivebecausehe fails to
meaningfullydistinguish Liberty Mutua$ involvement in Mosaic’s safety
operation from the relationships at issueHeath Kennard andTaylor.
Sheppard relies heavily on a single statement f@enald BeckerMosaic’s
former safety directqrthat Liberty Mutual was “very involved” and “a big
part” of Mosaic’s safety systent8. Despite this characterization, Becker
describes Liberty Mutual’s role as simply performgiperiodic inspections
and making safetyelated suggestions to Mosa&ic.Similarly, letters2 and
memo$3 from Liberty Mutual describing the results of ingpiens and
providing guidance on safety procedures are commatmns that naturally
arise out of an inspection and do not serve toirmgstish this case from the
many cases finding no duty on the partlodinspectingnsurer.

Finally, Mosaic, on behalf of Sheppard, argues thiaerty Mutual’s
CGL policiesare“not the subject of summary judgment”and argued this

fact precludes summary judgment. This argument,ceonagain,

20 R. Doc. 2534 at 25.
21 Id.

22 R. Doc. 2535.

23 R. Doc. 2537.
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misapprehendsSheppar® burden in this case. Neither Sheppard nor
Mosaic present anguthority or evidence to suggest that these CGlicpsl
give rise toa duty. Even if Sheppard did make such an argument, Liberty
Mutual provides evidence that these policies inelddsimilarinspection
provisions to those found in the worker’'s compeimatpolicies?4 This

argument is therefore unavailing.

V. CONCLUSION
For the foregoing reasons, Liberty Mutual’s Motidor Summary
Judgment is GRANTED. This Order ap@ienly to claims agairtsLiberty
Mutual in its individual capacity, and has no b@ayon Sheppard’s claims
against Liberty Mutualin its limited capacity ashe alleged insurer of

purported Mosaic executives.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE

24 R. Doc. 3851
13



