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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANDREW JASON, Il CIVIL ACTION
VERSUS NO.16-2728
PARISH OF PLAQUEMINES, ET AL SECTION “R” (2)

ORDER AND REASONS

Before the Court is a motion kdefendant Christopher Thomas for
summary judgment on plaintiffs 42 U.S.C. § 1983 aatdte law claims. For

the following reasons, the Court grants defendamigion.

. BACKGROUND

This civil action arises out of @intiff Andrew Jason’s arrest for
operating a vehicle while intoxicated é@mrhild endangerment. On April 3,
2015, at about 7:40 p.m., plaintiff wdsiving with his sixyear-old son when
his car was rear-endebly another drivet. Plaqguemines Parish Sheriffs
Office Deputy Christopher Thomasrared at the scene of the accident
shortly thereafter and interviewed both driversUpon speaking with

plaintiff, Deputy Thomas smelled alcohah plaintiff's breath and observed

1 R. Doc. 26-1at 19 1-2.
2 R. Doc. 20-1at 2.
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signs of impairment, as plaintiff saswaying and his speech was slurfed.
Plaintiff was also not wearing shoésDeputy Thomas asked plaintiff if he
had consumed alcohol, and plaintiff responded thathad> Based on
plaintiffs appearance and admissioeputy Thomas administered a
Standardized Field Sobriety Test. Plaintiff could not follow Deputy
Thomas’s instructions, turning right when instruttéo turn left, and
plaintiff failed the tesf. Deputy Thomas placed plaintiff under arrest for
operating a vehicle while intoxicaden violation of Louisiana law. Upon
discovering that plaintiff was drivingvith his six-year-old son, Deputy
Thomas also charged plaintiff witbhild endangerment in violation of
Louisiana lawe Thomas brought plaintiff badl the stationwhere plaintiff
was given a chemical breathadyztest, which yielded a .022%.

On October 22, 2015, Plaguemsmdlarish dismissed the charges

against plaintiff. On April 3, 2016plaintiff filed this lawsuit against

3 Id.

4 R. Doc. 20-4 at 5.

5 R. Doc. 20-1 at 2see alsoR. Doc. 26-1 at X 6 (Plaintiff's
Statement of Uncontested Facts).

6 R. Doc. 20-1at 2.

7 R. Doc. 20-4 at 5.

8 R. Doc. 20-1at 2.

9 Id. At no point throughout this ligiation has plaintiff denied that
he was driving with his six-year-old son.
10 Id.
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Plaguemines Parish, the Plaguemines Parish Sherfffice, Deputy
Thomas, and the Plaquemines Pariihtrict Attorney’s Officel! Plaintiff's
complaint alleges that his false asteand the resulting consequences
violated his constitutional rights undé2 U.S.C. § 1983. Plaintiff also alleges
state law claims of false arrest anprisonment, malicious prosecution,
intentional infliction of emotional disess, defamation, and negligent hiring
and/or supervisio® On June 23, 2016, defendarhomas filed this motion
for summary judgmen® arguing that there was no constitutional violation
because probable cause eatfor plaintiff's arresé* Additionally, Deputy
Thomas argues he is entitledttte defense of qualified immunity.Plaintiff
filed a memorandum in opposition to defendant’s mof® and Deputy

Thomas filed a reply’

1 R. Doc. 1at 2. Plaintiff volutarily dismissed Plaguemines Parish
from the suit. R. Doc. 7. Plaintiéfamended complaint nees as defendants
Lonnie J. Greco, Sr., individually and in his capwacs the Sheriff of
Plaguemines Parish; Deputy Thomas; Gaa J. Ballay, idividually and in
his official capacity as the Distrigtttorney of Plaquemines Parish; and one
or more unnamed Assistant Distriattorneys of Plaguemines Parish. R.
Doc. 22 at 1-2.

12 Doc. 1at 6-7.

13 Doc. 20.

14 Doc. 20-1at 6.

15 .at 12,

16 Doc. 26.

17 Doc. 29.
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1. LEGAL STANDARD

Summary judgment is warranted wh&he movant shows that there
IS no genuine dispute as emy material fact and the movant is entitled to
judgment as a matter of lawFed. R. Civ. P. 56(akee also Celotex Corp. v.
Catrett, 477 U.S. 317,322-23 (198 &)ttle v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994)When assessing whether asplite as to any material
fact exists, the Court considers “all of ttdence in the record but refrain|[s]
from making credibility determinatios or weighing the evidenceDelta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 398-99
(5th Cir. 2008). All reasonable fierences are drawn in favor of the
nonmoving party, but “unsupported agktions or affidaus setting forth
ultimate or conclusory facts and consilans of law are insufficient to either
support or defeat a motion for summary judgmen&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075.

If the dispositive issue is one on wh the movant will bear the burden
of proof at trial, the movant “must come forwardhkvevidence which would
entitle it to a directed verdict if the e\ence went uncontnerted at trial.”
Int'l Shortstop, Inc. v. Rally's, In©39 F.2d 1257, 1264—-65 (5th Cir. 1991).
The nonmoving party can then defeaetimotion by either countering with
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evidence sufficient to demonstrate the existenca @fenuine dispute of
material fact, or “showing that the moviparty's evidence is so sheer that it
may not persuade the reasonable factkéinto return a verdict in favor of
the moving party.”ld. at 1265.

If the dispositive issue is one avhich the nonmoving party will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out that the evidente the record is insufficient with
respect to an essential elementloé nonmoving party’s claimSee Celotex
477 U.S. at 325. The burden thenfshto the nonmoving party, who must,
by submitting or referring to evidencset out specific facts showing that a
genuine issue existsSee idat 324. The nonmovambay not rest upon the
pleadings, but must identify specificcts that establish a genuine issue for
trial. See, e.qg.d.; Little, 37 F.3d at 1075 (“Rule 56 mandates the entry of
summary judgment, after adequatené for discovery and upon motion,
against a party who fails to make shhowing sufficient to establish the
existence of an element essential to thatty's case, and on which that party

will bear the burden giroof at trial.” (QquotingCelotex 477 U.S. at 322)).



[11. DISCUSSION

A. Probable Cause

Plaintiff contends that defendant vad&d his constitutional right to be
free from false arrest when Thomasrested him for oprating a vehicle
while intoxicated and child endangermenfor a warrantless arrest to be
valid under the Fourth Amendment, it stlbe based on probable cauSee
United States v. H®4 F.3d 932, 935 (5th Cil996). Therefore, to prevalil
on a false arrest claim under Section 1983, pl#imtiust prove that
defendant lacked probable cause to artem. Though the Supreme Court
has noted that “articulating precisely what ‘probable cause’mean|s] is not
possible,’Ornelas v. United State517 U.S. 690, 695 9B6), the standard is
a practical conception that deals witihe considerations, both factual and
practical, that cause reasonable pleomot legal technicians, to aciSee
Maryland v. Pringle 540 U.S. 366, 370 (2003). The Fifth Circuit Hesd
that probable cause exists for a warrassl arrest “when the totality of the
facts and circumstances within a polaféicer’s knowledge at the moment of
arrest are sufficient for a reasonablegmn to conclude that the suspect had
committed or was committing an offenseDeville v. Marcantel 567 F.3d
156, 164 (5th Cir. 2009) (citation omitted). Fuetimore, if probable cause

exists for any of the charges made, tipgpnbable cause exists for the arrest,



and the claim for false arrest failsVells v. Bonner45 F. 3d 90, 95 (5th Cir.
1995).

Under Louisiana law, one is guiltpf operating a vehicle while
intoxicated when he or she operatasy motor vehicle while “under the
influence of alcoholic beverages.” L&tat. Ann. 8 14:98(A)(1)(a). Here,
though plaintiff disputes Deputy Thomaaccount that plaintiff admitted to
drinking six beers withinthree hours of the accident, plaintiff does not
dispute that he admitted to drinkingahol on the day of the accident, that
he was operating a vehicle, that fgy Thomas could smell alcohol on
plaintiffs breath, that plaintiff had truble standing, that plaintiff couldn't
follow simple directions, and that plaifftfailed the Field Sobriety Test.
Under these circumstances, Deputyomas had probable cause to believe
that plaintiff had operated a vehicle while intcaded. Therefore, the arrest
of plaintiff was valid, and there oabe no claim for false arrest.

Plaintiff's opposition to Thomas’s motion for sumnyajudgment
presents two arguments to suggest ehewas no probable cause, neither of
which is sufficient to raise an issue wfaterial fact as to the existence of
probable cause. First, plaintiff points the result of his breathalyzer test,
which was .022%. Accordintp plaintiff, this establishes that he was not

drunk when he was driving, which means that “prdeaiause did not exist



for his arrest.® This argument rests on aseconception ofthe requirements
of the Louisiana operating while int@ated offense and the probable cause
standard.

Under section 98 of the LouisianRevised Statutes, the crime of
operating a vehicle whilentoxicated exists wherany of the following
conditions exist: “(a) [tlhe operatois under the influence of alcoholic
beverages. (b) The operator’s bloodadlol concentration is 0.08 percent or
more by weight . . . .” La. Statdnn. 8 14:98. Thus, a blood alcohol
concentration of .08% is sufficient grods for a violation, but having a blood
alcohol concentration of below .0880es not mean one cannot commit the
offense of operating a vehicle while indoated. Louisiana courts have made
clear that a specific blood alcoholvid is not a required element for the
offense of operating a hécle while intoxicatedsee, e.g.State v. Hendon
654 So. 2d 447, 449 (La. App. 1 CiR9I5), and that probable cause for an
arrest based on intoxication can lgeounded in the arresting officer’s
observations.State v. Wells45 So. 3d 577, 582-3 (La. 2010).

Further, plaintiff acknowledges in icomplaint that the breathalyzer

test occurred back at the police stat, after he was already arresté@dThis

18 R. Doc. 26 at 8.
19 R. Doc. 1at 4.



means that before the test showed that plaintitfitood alcohol
concentration was below the legal limglaintiff had already told Deputy
Thomas that he consumed alcohol,lbvisath already smelled of alcohol, and
he already failed a field sobriety tesThese circumstances were enough to
establish probable cause for his arresid the subsequent breathalyzer test
does not negate this.

Next, plaintiff argues tht he was swaying andilad the field sobriety
test not because he was intoxicatddit because he recently had knee
surgery?0 In a sworn affidavit, plaintiff attests that hald Deputy Thomas
about his recent surgery and thatathwas why he was having trouble
standing?! Even if plaintiff's recent knesurgery caused him problems with
standing, Deputy Thomas reported orettield sobriety test that plaintiff
failed in part because he turnedyhit instead of left when instructéd.
Plaintiff's knee injury is irrelevant to Riability to follow simple instructions.

Further, plaintiff does not disputéhat he admitted to consuming
alcohol, and had breath smelling of alcoh®llaintiff tries to get around this

admission by pointing to an allegedly false stataimi@ Deputy Thomas’s

20 R Doc. 26 at 8. Plaintiff 9amits no information on when this
surgery occurred or what specific type of surgényas.

21 R. Doc. 26-2 at 2.

22 R. Doc. 20-4 at 5.



affidavit.2?2 Thomas’s affidavit states thatghtiffadmitted to drinking a six-
pack of Michelob beer between 5:00 p.m. and 7:3®.%. Plaintiff now
attests that he does not drink Micheloder and that henly had one or two
beers “during the early afternoon hou#s.’Plaintiff's attestation conflicts
with the results of the breathalyzer test, whichdre@22%?26 According to
the report of plaintiff's arrest, plaintiff is 6’2’ and weight 225 poundX.
Plaintiff does not explain how someonehos$ size would have a blood alcohol
content of .022% four or five hours afteaving had only oner two beers.
Plaintiff has not contested thdte consumed alcohol, smelled of
alcohol, and failed a field sobriety tdsdsed in part on his inability to follow
simple directions. These facts and aintstances are sufficient to establish
probable cause for an arrest forewpting a vehicle while intoxicatedSee
Hendon 654 So. 2d at 449-5@tate v. Pitre532 So. 2d 424, 428 (La. App.

1 Cir. 1988). Therefore, plaintiffknee injury, and Deputy Thomas’alleged

23 R. Doc. 26 at 2.

24 R. Doc. 26-1at 4 1.

25 Id. at 19 6. The Court notes that plaintiffs response is
ambiguous as to what he is actually admiut The response itself states that
plaintiff “freely admitted that he had had a fewdrs,” R. Doc. 26 at 3, but
plaintiff's sworn affidavit atests that he admitted to drinking only “one to
two beers.” R. Doc. 26-1 at1l6.

26 R. Doc. 20-4 at 4.

27 Id. at 1.
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knowledge of that injury, are insufficient to creat question of material fact
as to probable cause or to def@ddbmas’s motion for summary judgment.

B. Qualified Immunity

Qualified immunity shields public offials from suit and liability under
section 1983, “unless their conduct \dtes clearly established statutory or
constitutional rights of which a reasonable peramuld have known.'Babb
v. Dorman 33 F.3d 472, 477 (5th Cir. 1994internal quotations omitted);
see also Gibson v. P.A. Richd F.3d 274, 277 (5th Cir. 1995). Therefore, in
order to defeat a qualified immunigefense, the plaintiff must establish
both a constitutional or statutory vadion and that the right violated was
clearly establishedSee Michalik v. Hermanm22 F.3d 252, 257-58 (5th Cir.
2005); see also Pearson v. Callahab55 U.S. 223, 236 (2009). “Clearly
established” means the “contours of thght must be sufficiently clear that
a reasonable official would understatttht what he is doing violates that
right.” Anderson v. Creightom83 U.S. 635, 640 (1987). The Fifth Circuit
has established that when a plainaserts a claim fowrongful arrest,
gualified immunity will defeathe claim so long as ‘leeasonable officer could
have believed the arrest at issue toldo&ful, in light of clearly established
law and the information the arresting officers pessed."Mendenhall v.

Riser, 213 F.3d 226, 230 (5th Cir. 200Qalterations omitted). Even law
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enforcement officers who “reasably but mistakenly conclude that
probable cause is presemte entitled to immunity.1d. (internal citation
omitted) (quotingAnderson 483 U.S. at 641). Inther words, to overcome
gualified immunity, “pre-existing law muslictate, that is, truly compel (not
just suggest or allow or raise a questadout), the conclusion for every like-
situated, reasonable govenent agent that what defdant is doing violates
federal law in the circumstancesPierce v. Smith1l7 F.3d 866, 882 (5th
Cir. 1997) (quotation omitted).

Under this standard, it is clear thaten if Thomas arrested plaintiff
without probable causéflhomas’s conduct was objectionably reasonable.
Any reasonably competent law enforcent official who heard from the
driver of a vehicle that he had camaed alcohol, smelled alcohol emanating
from the driver’s breatlgnd observed other signs of intoxication could form
a reasonable belief thgirobable cause existed tarrest the driver for
operating a vehicle while intoxicatedherefore, plaintifhas put forward no
evidence tending to show that Depudtyomas knowingly wlated plaintiff's
rights, or that pre-existing law compehe conclusion that Deputy Thomas’

conduct violated plaintiff's rights. Adtonally, plaintiff does not respond to

Thomas’ argument on qualified immuwgj nor does he point to any law
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suggesting that Thomas would not be entitled tolifjgd immunity even if
plaintiff could establish that Thomas violated hights.

C. Additional Time For Discovery

In addition to his substantive arguments in opgosito defendant’s
motion for summary judgment, plaintiff also argubat summary judgment
at this stage would be prematurechase discovery has not yet occurred.
Federal Rule of Civil Procedure 56(d) patsa district court to deny or defer
consideration of a motion for summary judgment,oalltime to take
discovery, or "issue angther appropriate order" when "a nonmovant shows
by affidavit or declaration that, for spified reasons, it cannot present facts
essential to justify its opposition." Feld. Civ. P. 56(d). Nonetheless, a non-
moving party "may not simply rely onague assertions that additional
discovery will produce neede but unspecified, facts.Raby v. Livingston
600 F.3d 552, 561 (5th Cir. 2010) (quotiSgc. & Exch. Comm'n v. Spence &
Green Chem. Cp612 F.2d 896, 901 (5th Cir. 1980)). Instead, paaty
seeking to continue a motion faummary judgment to obtain further
discovery must indicate to the cour) (tvhy he needs additional discovery"
and (2) "how the additional discoverylindreate a genuine issue of material

fact." Krim v. BancTexas Grp., Inc989 F.2d 1435, 1442 (5th Cir. 1993).
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Plaintiff has not established thatehliscovery he seeks is likely to
create an issue of material fact saiffint to defeat defendant’s motion for
summary judgment. Plaintiff argue¢bat the only evidence submitted in
support of defendant’s motion ish®mas’ affidavit, which according to
plaintiff is self-serving and not based on persokmabwledge22 However,
Deputy Thomas'’s affidavit ibased on personal knowlegl@gs it attests to the
veracity of the report Deputy Tmas himself filed out about the
observations he himself mad®Plaintiff further allges that the information
referred to in Thomas’s affidavit is fasas to the number and type of beers
to which plaintiffadmitted drinking® Nevertheless, plaintiff has not shown
what discovery he seeks or how it walleate a genuine isewf material fact
as to probable cause. Because plaintiff gives m@gthmore than a
“speculative hope” that discovery migbrovide plaintiff with information
supporting his claims, his Rule 56(d) motion mustdenied. See Sweats
Fashions, Inc. vPannill Knitting Ca, 833 F.2d 1560, 1567 (Fed. Cir. 1987)
("Summary judgment need not be dedimerely to satisfy a litigant's
speculative hope of finding some eviden[through discovery] that might

tend to support a complaint."$ge also Duffy v. Wolld23 F.3d 1026, 1041

28 R. Doc. 26 at 7.
29 R. Doc. 20-5 at 11 1-2.
30 R. Doc. 26 at 2.
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(8th Cir. 1997) (finding that Rulé6(d) "does not condone a fishing
expedition where a plaintiff merely hopesuncover some possible evidence
of [unlawful conduct]");Spence & Green612 F.2d at 901 (finding "vague
assertions that additional discovemll produce needed, but unspecified,
facts" insufficient to warant Rule 56(d) relief).

D. Remaining State Law Claims

In addition to his section 1983 claindaintiff also brings claims under
Louisiana law. Specifically, plainfiseeks damages based on defendant’s
torts of false imprisonment, maliciopsosecution, defamation and slander,
intentional infliction of emotional d&itress, and negligent hiring and/or
supervision. Defendant's motion for summary judgrneaddresses
plaintiff's state law claims as well, but plaintsfimnemorandum in opposition
to defendant’s motion for summarydgment does not address defendant’s
arguments on the state law claims.

1. False Imprisonment and Malicious Prosecution

Plaintiff's first two state law claimdalse imprisonment and malicious
prosecution, fail for the same reastmat his section 1983 claim fails—the
existence of probable cause for plainsifirrest. The tort of false arrest and
imprisonment occurs when “one aste and restrains another against his

will without a warrant or dier statutory authority.”’Kyle v. City of New
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Orleans 353 So0.2d 969, 971 (La. 1970nder Louisiana Code of Criminal
Procedure Article 213, a peace offiamay make a warrantless arrest when
the “peace officer has reasonable cause to beliba¢ the person to be
arrested has committed an offensehaligh not in the presence of the
officer.” La. Code Crim. Proc. art. 213 Louisiana courts have held that
reasonable cause to arrest without anaat is the equivalent of probable
cause to obtain aarrest warrantSee, e.g.State v. Powell598 So.2d 454,
460 (La. App. 2 Cir. 1992)writ denied 605 So. 2d 1089 (La. 1992)As
explained above, Deputy Thomas hpadobable cause to arrest plaintiff
without a warrant. Because there was probable causerest, there can be
no false arrest cause of actionSee Kyle 353 So.2d at 972Pyas v.
Shreveport Police Dept36 So. 3d 897,903 (La. App. 2 Cir. 2014).

The same is true of plaintiffs malmus prosecution claim. In order to
recover for malicious prosecution, aaplitiff must establish that there was
no probable cause for the underlying prosecuti@onbinson v. Goudchaux’s
307 So. 2d287,289 (La. 1975);Hibernia Nat. Bank of New Orleans v.
Bolleter, 390 So. 2d 842, 843 (La. 1980Because Thomas had probable

cause to arrest plaintiff, there cAe no malicious prosecution action.
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2. Defamation and Slander

In order to make out a defamation claim under Lna law, a
plaintiff must establish four necesyaglements: (1) a false and defamatory
statement concerning another person;d8 unprivileged publication to a
third party; (3) fault (negligence or grieat) on the part of the publisher; and
(4) injury. Kennedy v. Sheriff of E. Baton Royu®85 So. 2d 669, 674 (La.
2006). Plaintiff's complaint merely ates that defendants defamed him by
falsely accusing him of crimes. Plaintiff has the burden to establish the
elements of defamation at trial, and has failedéspond to defendant’s
motion for summary judgment on thefdmation claim. Further, the Court
has held there was probaldause for plaintiffs arrgt. Under Louisiana law,
defendant, a police officer, enjoysqaalified privilege against defamation
actions under these circumstanc8&®e Trentecosta v. Beck3 So. 2d 552,
562-64 (La. 1997) (accusation of crinre arrest report based on probable
cause is privileged against defamataimsent bad faith analice). Moreover,
any statement made by a law enforcement officiahi@ context of charging
a defendant in a judicial or quasi-judicial proceagis absolutely privileged
without regard to the speaker’s notiontbé truth or falsity of the statement.

See Williams v. DiVittoria 777 F. Supp. 1332, 1340 (E.D. La. 1991)

31 R. Doc. 1at @] 17/.
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(statements made in the course ohfjicharges in judicial or quasi-judicial
proceeding are absolutely privileged) (citiGgldstein v. Serip496 So. 2d
412,414 (La. App. 4 Cir. 1986)).
3. Intentional Infliction of Emotional Distress
Plaintiffs complaint alleges that defendants’ caretd caused him
emotional distress and that the acBooonstitute the tort of intentional
infliction of emotional distress. losiana courts have held that any
emotional distress arising from claims of false mspnment and arrest,
malicious prosecution, and defamationrat give rise to a separate cause of
action apart from those claims, and iea&tl are simply elements of damages.
Kelly v. West Cash & Bldg. Materials Stor&5 So. 2d 743, 760 (La. App. 4
Cir. 1999). And because plaintiff's claims of falsnprisonment and arrest,
malicious prosecution, and defamation fail, theseno need to consider
plaintiff's claim for intentional inflicton of emotional distress separatellg.
4. Negligent Hiring/Supervision
Finally, plaintiff bringsa state law negligent hiring/ supervision claim.
Though Deputy Thomas addresses tblgim in his motion for summary
judgment, plaintiffs negligent hiring/supervisiatiaim is asserted against

the Sheriff of Plaquemines Parish atie District Attorney of Plaquemines
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Parish, not defendant Thomas. As th&m is not asserted against Deputy

Thomas, the Court will not address it.

VI. CONCLUSION

For the foregoing reasons,fdadant Thomas’s motion for

summary judgment is GRANTED.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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