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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ERIN BRADFORD CIVIL ACTION

VERSUS NO.16-2933

TELERECOVERY, et al. SECTION: “G"(1)
ORDER

In this litigation, Plaintiff ErinBradford (“Plaintiff”) bring clams for violations of the Fair
Credit Reporting Act (“FCRA”) and the Fair BeCollection Practices Act (“FDCPA”) against
Defendants Telerecovery (“Telerecovery’and Experian Information Solutions, Inc.
(“Experian”)! Presently pending before the CoisrtPlaintiff’'s “Motion for Default? in which
Plaintiff urges the Court to enter a default jodmt against Telerecovery. Having reviewed the
motion, the memorandum in support, the record,thedapplicable law, the Court will grant in
part and deny in part the pending motion.

I. Background

A. Factual Background
In this action, Plaintiff alleges that Experigna consumer reportiragency as defined by
15 U.S.C. § 1681a(f) and “is engaged in the business of assembling, evaluating, and disbursing

information concerning consumers for the purpostiafishing consumer reports, as defined in
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15 U.S.C. § 1681a(d) to third partiesPlaintiff alleges that Telerewery is a “debt collector’ as
defined by 15 U.S.C. § 1692a(6) ascengaged in the business wilie purpose of which is the
collection of debts, or who regubarcollects or attempts to collect, directly or indirectly, debts
owed or due or assertedtie owed or due anothet.”

Plaintiff alleges that Telerecovery furnisheredit information to Experian, a consumer
reporting agency.According to Plaintiff, she sentxgerian a dispute letter on August 21, 2015,
disputing information that walseing reported on her creditp@t regarding her Telerecovery
account® Specifically, Plaintiff disputed the alledlg inaccurate “Date of Status” and “First
Reported” dates that were beirgported on her credit repdriPlaintiff alleges that she received
the results of her dpute on September 8, 2085According to Plaintiff, Telerecovery and
Experian did not “correct, modifgr delete the informatior?”Instead, Plaintiff alleges that they
changed the “Date of Status” frofdul 2015” to “Sep 2015” and éh“First Reported” from “Jul
2015" to “Sep 2015

Plaintiff alleges that by doing so Telerecovarnyd Experian are “penalizing Plaintiff for

exercising her statutory right thspute inaccurate informatian her credit report” and are “re-
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aging Plaintiff's Telerecovergiccount with every disputé? Plaintiff asserts it “[t|he re-aging
and manipulating of the dates artificially lowered Plaintiff's credit score more than if the account
was being reported accurately, as well as, makiagaccount seem morecently delinquent than
they really are to potential creditors, causing her damégelaintiff alleges that Experian and
Telerecovery did not provide good faith investigation intdthe Telerecovery accourt.
Moreover, she asserts that Telerecovery-agiag her account by changing the “Date of Status”
and “First Reported” dates,dteby providing credit informatiothat they know or should have
known is inaccurate and misleaditigShe contends that the “Daté Status” should reflect the
date when the account went uncolilelet, and the “First Reported” tlashould reflect the date that
the account was reged with Experiart® She argues that the reporting of this credit information
on her credit report negativelgeflects upon her credit repaent history, her financial
responsibility as a debtor, and her credit worthidéss.

According to Plaintiff, Experian and Telereeoy acted willfully and/or negligently, and
she is entitled to recovery actual damagesiitme damages, and reasonably attorneys’ fees
pursuant to the FCRA, 15 U.S.C. § 1681n and 15 U.S.C. § 188Rtintiff alleges that

“Telerecovery violated its duty under 15 U.S8C1681s-2(b) to conductgod faith investigation
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into Plaintiff's notice of dipute and failing to delete or ect the inaccurate informatioff”

Plaintiff also alleges that Telerecovery tdd the FDCPA, “15 U.S.C. § 1692e(2)(A) by
falsely representing the character andhe legal status of the alleged debt.According to
Plaintiff, Telerecovery alswiolated 15 U.S.C. § 1692¢e(8) byprating credit information to
Experian that it knew oishould have known was falsé. Finally, Plaintiff alleges that
Telerecovery violated 15 U.S.C. § 1692e(10) 46 U.S.C. § 1692f by fadéy and deceptively re-
aging the alleged account on her credit replort.

Plaintiff asserts that the conduaf Experian and Telerecomedirectly and proximately
caused her serious injag, damages, and haffnTherefore, she seeks the following relief: (1)
actual damages pursuant to 15UC. § 1681; (2) statutory damagaursuant to 15 U.S.C. § 1681,
(3) punitive damages pursuant to 15 U.S.C. 8§ 168);costs and reasdnla attorney’s fees
pursuant to 15 U.S.C. § 1681n, 816810; (5) aataahages pursuant to 15 U.S.C. § 1692k; (6)
statutory damages pursuant to 15 U.S.C. § 1692kp&ts and reasonabliasney’s fees pursuant
to 15 U.S.C. § 1692k; (8) such other and furtiedief as may be necessary, just and préper.

B. Procedural Background

On April 11, 2016, Plaintiff filed a complaint against Telerecovery and Exp&riam.
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May 16, 2016, Experian filed an answer to Plaintiff's comp&irfelerecovery did not file an
answer to Plaintiff’'s complaint, timely orfharwise. On August 25, 2016, the Court received a
letter from Telerecovery, indicating that thexqany did not have the resources to defend itself
in this litigation, but that it believed thease against Telerecovery should be dismi§sathe
Court entered the letter into the record in this matter, but the Court noted that it could not act on
the letter because it was not a proper filing 3elerecovery, as a company, cannot proceed pro
se?’ On September 6, 2016, Plaintiff filed a Motion for Entry of Default against Telerec8very.
The next day, the Clerk of the Coentered default against Telerecov&hyOn May 24, 2017,
Plaintiff filed a motion to dismiss herais against Experian without prejudi@ewhich the Court
granted®® On May 31, 2017, Plaintiff filed the irestt Motion for Default Judgment against
Telerecovery?? To date, Telerecovery has not filad opposition to the motion or made any
appearance in the case.

Il. Plaintiff's Arguments

In the motion for default judgment, Plafifitargues that she served Telerecovery on May
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12, 2016% She attaches a copy of teemmons return to the motiéhAccordingly, Plaintiff
requests that the Court enter a défjudgment against Telerecovely Plaintiff asserts that
similar cases typically settle for satisfactiortlué alleged debt, plus 100 in statutory damages
and attorneys’ fee¥. Here, Plaintiff contends &t the alleged debt is $12.80Therefore, she
argues that an award of $1,012.00 is approptfatlaintiff also contads that an award of
$9,000.00 in attorneys’ fees is appropriate, encompassing a fee of $450.00 per hour for 20 hours
of work.®® Plaintiff asserts that she is entitled rexover costs she inged in the amount of
$420.00%° Finally, Plaintiff asserts thathe is entitled to post-judgnteinterest at the legal rate
provided by federal la?

In further support of her motion, Plaintiff presents an affidavit ofdiorney Jonathan
Raburn®? Plaintiff's attorney attests &t he has represented clieim$ederal Debt Collection Act
proceedings and Federal Credit Reporting Acteedlings of the same kind and character as the

present case for approximately three yéaide further attests that Ias “developed a reasonable
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to high degree of skill, knowledge and experiendais field and [has] a reasonable understanding

of what reasonable attorneys fees incurred for such servfcédoteover, he notes that a more
experienced attorney is aiding in Plaintiff's c&s@herefore, he contends that an attorneys’ fee
award of $9,000.00, encompassing 20 hours of work at a rate of $450.00 per hour, is apffropriate.
He further attests that Plaintiff's damages &420.00 in costs, $12.00 to satisfy the debt, and
$1,000.00 in statutory damag¥s.

I1l. Law and Analysis

A. Legal Standard on a Mation for Default Judgment

As the Fifth Circuit has explned, Federal Rule of Civirocedure 55 establishes three
steps for obtaining a default judgment: (1) defg@ltentry of default; and (3) default judgmétt.
A default occurs when “a defendant has failedplead or otherwise respond to the complaint
within the time required by the Federal RulésThe clerk will then enter an entry of default
“when the default is establisthdy affidavit or otherwise®® After the clerk’s entry of default, “a
plaintiff may apply for a judgment bad on such default. This isdafault judgment®! Before

granting a motion for default judgment, this Courashthe duty to assutieat it has tk power to
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enter a valid judgment,” and must “look into jisisdiction both over t subject matter and the
parties.®? The Fifth Circuit has held that “[a] judment entered without personal jurisdiction is
void.”®3

The Fifth Circuit emphasizesah“[d]efault judgments aredrastic remedy not favored by
the Federal Rules and resorted to by courts only in extreme situattdésparty is not entitled
to a default judgment as a mattd right, even where the defemdas technically in default® In
cases over which the Court haigbject matter jurisdiction angersonal jurisdiction over the
parties, the Court may only issue a default judghwhen circumstances support doing so. If the
procedural prerequisites for default are met, Qoairt must then decidehether the plaintiff's
requests for relief are appropridfeThe Court considers the following factors in deciding a
motion for default judgment:

[1] whether material issues of fact are at issue,

[2] whether there has been substantial prejudice,

[3] whether the grounds for defidare clearly established,

[4] whether the default was caused by a good faith mistake or excusable
neglect,

[5] the harshness of a default judgment, and

[6] whether the court would think itsedbliged to set aside the default on the

52 Sys. Pipe & Supply, Inc. v. M/V Viktor Kurnatovs@ig2 F.3d 322, 324 (5th Cir. 2001).
53 d.

54 Sun Bank of Ocala v. Pelican Homestead & Sav. A8Z4 F.2d 274, 276 (5th Cir. 1989).
%5 Ganther v. Ingle75 F.3d 207, 212 (5th Cir. 1996).

56 Fagan v. Lawrence Nathan Assocs., |867 F. Supp. 2d. 784, 796 (E.D. La. 2013) (Brown, J.) (citations
omitted).



defendant’s motioR!

On a motion for default judgment, the Court a¢segs true the plaintiff's allegations of
fact, but remains obligated to determine whethese allegations stat claim for relief® The
pleadings must provide a sufiént basis to support tleatry of a default judgmenrt.

When a party seeks a default judgment damages, the Fifth Circuit instructs that
“damages should not [be] awarded without a ingaor a demonstratiohy detailed affidavits
establishing the necessary fact Mowever, “where the amount damages and/or costs can be
determined with certainty by reference te thleadings and supporting documents and where a
hearing would not be benefadj a hearing is unnecessafy.”

B. Jurisdiction to Enter a Default Judgment

As a preliminary matter, the Court considetsether it has subject matter jurisdiction over
this action and personal jadiction over Telerecovery.

1. Subject Matter Jurisdiction

Plaintiff alleges in her complaint that this is a suit for violations of the FCRA, 15 U.S.C.
§ 1681, and the FDCPA, 15 U.S.C. § 1697 hus, Plaintiff alleges it this Court has subject

matter jurisdiction pursuant to 28 U.S.C. § 1838ection 1331 states thtite “district courts
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shall have original jurisdiction of all civil actiorsising under the Constitution, laws, or treaties
of the United State* Accordingly, the Court finds that it has subject matter jurisdiction over
Plaintiff's claims against Telerecovery.

2. PersonalJurisdiction

Next, the Court must determine whether it lpgersonal jurisdictiomver Telerecovery.
Plaintiff alleges Telerecovery has itsrmipal place of buisess in Louisian& A company is
subject to general personal jurisdiction in st@te where it has its principal place of busiriéss.
Accordingly, the Court finds that it hagrsonal jurisdiction over Telerecovéry.

3. Service of Process

In order for a federal courto exercise personal jsdiction over a defendant, “the
procedural requirement of serei of summons must be satisfiéd.Consequently, absent proper
service, the court lacks personal jurisdiction dierdefendant, and any default judgment entered
against the defendant is véiti.

Proper service of process must occur in acuoecd with Federal Rule of Civil Procedure

64 28 U.S.C. § 1338(a).
65 Rec. Doc. 1 at 2.

66 See Monkton Ins. Servs., Ltd. v. Rjti68 F.3d 429, 432 (5th Cir. 201¢t is . . . incredibly difficult to
establish general jurisdiction in a forum other tharpthee of incorporation or fircipal place of business.”).

7 (“Itis ... incredibly difficult to establish general jadiction in a forum other than the place of incorporation
or principal place of businessSeeLimited Liability Companies: Tax and Business L&& (2017) (noting that an
LLC is subject to personal jurisdiction in the state where it was formed).

68 Omni Capital Int'l, Ltd. v. Rudolf Wolff & Co., Ltd#84 U.S. 97, 104 (1987) (citindgiss. Publ’g Corp.
v. Murphee 326 U.S. 438, 44415 (1946) (“[S]ervice of summons is the procedure by which a court having venue
and jurisdiction of the subject matter of the suit asganitdiction over the person of the party served.”)).

%9 see Rogers v. Hartford Liend Accident Ins. Cp167 F.3d 933, 940 (5th Cir. 1999) (“When a district
court lacks jurisdiction over a defendant because of impropaceef process, the default judgment is void . . . .");
Omnij, 484 U.S. at 104.

10



4. With respect to serving corptians, partnerships, or associations within a judicial district of
the United States, Rule 4(h) authorizes service:

(2) in the manner prescribed by Rule 4(e)(1) for serving an individual; or

(2) by delivering a copy of the summons and of the complaint to an officer, a

managing or general agent, or ankiestagent authorized by appointment
or by law to receive service of praseand—if the agent is one authorized
by statute and the statutersguires—by also mailing a copy of each to the
defendant.

Rule 4(e)(1) provides for service of process by:

(2) following state law for serving a summansan action brought in courts of

general jurisdiction in the state where the district court is located or where
service is made.

Under Louisiana Code of Civil Procedubeticle 1264, “[s]ervice on an unincorporated
association is made by personal service on teatagppointed, if any, or in his absence, upon a
managing official, at any place where the busirgfghe association is regularly conductétii
the absence of any official from the place where business is regularly conducted, service may be
made by personal service upon any member of the assodfation.

Here, the record indicatesathTelerecovery was servélsrough its registered agemg.

Joanna Hotard, in Kenner, Louisiana on May 12, 281&ccordingly, the Court finds that service

of process was proper under Louisiana state law.

70 La. Code Civ. P. art. 1264.
1 1d.
72 Rec. Doc. 46-1 at 12; Rec. Doc. 46-3 at 2.
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C. Entry of Judgment

1.

Whether Default Judgment is Appropriate

The Court must next decide whether Plaindiffequest for entry of default judgment is

appropriaté® The Court considers thellimwing factors when deteriming whether to grant a

default judgment:

[1]
[2]
[3]
[4]

[5]
[6]

whether material issues of fact are at issue,
whether there has been substantial prejudice,
whether the grounds for defidare clearly established,

whether the default was caused by a good faith mistake or excusable
neglect,

the harshness of a default judgment, and

whether the court would think itsedbliged to set aside the default on the
defendant’s motior?®

As for the first factor, when a party fails tespond to a complaint, as Telerecovery has

done here, it also fails to place any materialdantdispute, and is barred from contesting on

appeal the facts as establishedthy participating party’s pleading$.Turning to the second

factor, Telerecovery’s failure tespond to the complaint in thisatter has substantially prejudiced

Plaintiff's interest in resolving her claims against Telereco¥ehird, the grounds for default

are clearly established. The reddndicates that on May 12, 2016, Telerecovery was served with

73 Fagan v. Lawrence Nathan Assocs., |®&7 F. Supp. 2d 784, 796 (E.D. La. 2013) (Brown, J.) (citations

omitted).

128 indsey v. Prive Corpl161 F.3d 886, 893 (5th Cir. 1998).

74 Fagan 957 F.Supp.2d at 797 (citidgjshimatsu Constr. Ltd. v. Houston Nat'| Babk5 F.2d 1200, 1206

(5th Cir. 1975)).

> See id.
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a copy of the summons and compldfhThe Clerk of the Court orded an entry of default on
September 9, 2018. Despite proper service pfocess, Telerecovery hast appeared to answer
this matter or challenge the entry of default agatn&ourth, since Telerecovery not participated
in this matter at all other than sending a prtetter to the Court, it has not offered any evidence
to show that its failure topgear was the product of good faithstake or excusable neglect.

As for the fifth factor, entry of a defaylidgment would not be overly harsh, because, as
discussednfra, Plaintiff is seeking agasonable sum of money forwlations of the FCRA and
FDCPA. Finally, the Court is n@ware of any facts that would give rise to “good cause” to set
aside the default judgment if dlenged by Telerecovery. Accordinglthe Court finds that the six
factors weigh in favor of entering a default judgment.

Finally, the Court notes that Frow v. De La Vegahe Supreme Court held that when one
of several defendants who is alleged to betlypillable defaults, judgment should not be entered
against the defendant until the matter has beamndadjted with regard to all defendants, or all
defendants have default&d. Courts have routinely withhelddim entering a default judgment in

multiple defendant cases when such entry couldtrsinconsistent judgments among all of the

76 Rec. Doc. 5.
7 Rec. Doc. 26.

8 See Frow v. De La Veg82 U.S. 552 (1872).
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defendants’® Here, Plaintiff has dismissed her claims against ExpeffarTherefore,
Telerecovery is the only remaining defendarthis case and entry of a default judgment against
Telerecovery would not resutit inconsistent judgments.

Next, the Court must determine whether, talah@f Plaintiff's well-pleaded facts as true,
Plaintiff has adequately demonstrated thatisteatitled to a default judgment on her clafths.

2. Plaintiff's Claims Against Telerecovery

Plaintiff claims that Telerecovery viokd the FCRA, 15 U.S.®& 1681, and the FDCPA,
15 U.S.C. § 169%Accordingly, the Court addresseach of these claims in turn.

a. Fair Credit Reporting Act Claims

Plaintiff alleges that “Telecovery violated its duty wer 15 U.S.C. § 1681s-2(b) to
conduct a good faith investigation into Plaintiff'stice of dispute and failintp delete or correct
the inaccurate information® According to Plaintiff, Telezcovery acted willfully and/or

negligently, and she is entitled to recoveruattdamages, punitive damages, and reasonably

™ See Esterlin v. MunsteCase No. 14-1528 (E.D. La. Oct. 31, 2014) (Brown, J.) (denying an entry of
default judgment when entering default judgment could result in inconsistergsraind judgments among the
defendants)Williams v. Association De Prevoyance Interentreprisésse No. 11-1664 (E.D. La. Nov. 30, 2012)
(Brown, J.);United Nat'l Ins. Co. v. Paul and Mark’s IncCase No. 10-799 (E.D. La. Feb. 3, 2011) (Lemelle, J.);
Mason v. N. Am. Life and Cas. C&ase No. 94-1139 (E.D. La. Nov. 15, 1995) (Carr, J.) (“The Court declines to
enter judgment against a defaulting defendant when such a judgment would require resolution of issues of law to the
detriment of a defendant who has answered but has not been heard on the rBegtal§dVright, Miller, Kane, &
Marcus,Federal Practice and Procedu®@®2690 (3d. ed. 2012) (“As a general rule, when one of several defendants
who is alleged to be jointly liable defaults, judgments should not be entered against him until the matter has been
adjudicated with regard to all defendants, or all defendants have defaulted. To rule otherwise aliuld res
inconsistent judgments.”) (citingrow v. De la Vega82 U.S. 552 (1872)).

80 Rec. Doc. 45.

81 See Fagan957 F.Supp.2d at 797 (citigishimatsu Constr. Ltd. v. Houston Nat. BaBk5 F.2d 1200,
1206 (5th Cir. 1975)).

82 Rec. Doc. 1.

8d. at 12.
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attorneys’ fees pursuant to thERA, 15 U.S.C. § 1681n and 15 U.S.C. § 16%10.

The purpose of the FCRA is “to require thahsumer reporting agems adopt reasonable
procedures for meeting the needs of commerce for consumer credit . . . information in a manner
which is fair and equitable to the consumer, wétipard to the confidentity, accuracy, relevancy,
and proper utilization of such informatiof?”“The Act defines a complex set of rights and
obligations that attend the relatiships among and between the pdeviof a credit report, the user
of that information and the consumer who is made the subject of such a #&port.”

The FCRA creates a duty for furnishersidbrmation to provide accurate information,
stating that “[a] persoshall not furnish any information reiag to a consumer to any consumer
reporting agency if the person knows has reasonable cause to believe that the information is
inaccurate ®” If a consumer reporting agency “notifiefuanisher of credit information . . . that a
consumer disputes the reported information, theisher must ‘review all relevant information
provided by the consumer reporting agency,’ ‘con@ducinvestigation,’ ‘report the results of the
investigation,” and ‘modify . . . delete . . . ar..permanently block theperting of [inaccurate or
incomplete] information.®® The FCRA “creates a private cause of action to enforce § 1681s—

2(b).”™° Specifically, 15 U.S.C. § 16810 creates a peawaght of action for negligent violations

841d. at 8.

8 15 U.S.C. § 1681(b).

86 Sepulvado v. CSC Credit Servs., Ji&8 F.3d 890 (5th Cir.1998). A
87 15 U.S.C. § 1681s-2(a)(1).

88 Jett v. American Home Mortg. Servicing ln614 F. App’x 711, 713 (quoting 15 U.S.C. § 1681s-
2(b)(1)(A)—(E)).

81d.
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of the Act, while 15 U.S.C. § 1681n provides a similar remedy for willful violations.

Here, Plaintiff alleges that Telerecovefyrnished credit information to Experian, a
consumer reporting agengy She further alleges that she sErperian a dispute letter on August
21, 2015, disputing information that was beirgported on her credit report regarding her
Telerecovery accoufit. Specifically, Plaintiff dsputed the allegedly inaaate “Date of Status”
and “First Reported” dates that reebeing reported on her credit repBrPlaintiff alleges that she
received the results of hdispute on September 8, 20°%5According to Plaintiff, Telerecovery
and Experian did not “correct,adify or delete the informatior?* Instead, Plaintiff alleges that
they changed the “Date of Status” from “Jul 201&™Sep 2015” and the “First Reported” from
“Jul 2015” to “Sep 2015% Plaintiff alleges that Experiaand Telerecovery did not provide a
good faith investigation into the Telerecovery accolintMoreover, Plaintiff alleges that
Telerecovery acted willfully and/or negligently.

Therefore, taking Plaintiff's allegations &rsie, Experian, a consumer reporting agency,
notified Telerecovery, a furnisheof credit information, that Rintiff disputed the reported

information. Telerecovery then acted willfully oegligently in violating Plaintiff's rights by

% Rec. Doc. 1 at 2-3.
ol d.

92 d.

% d.

% 1d. at 3.

% |d. at 3—4.

% |d.

97 1d. at 8.
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failing to conduct an investigation and modifg timaccurate information. Accordingly, the Court
finds that Plaintiff has sufficiently statectkim against Telerecomeunder the FCRA.
b. Fair Debt Collection Practices Act Claims

Plaintiff alleges that Tetecovery violated the FDCPA, “15 U.S.C. § 1692e(2)(A) by
falsely representing the character andhe legal status of the alleged de¥t.According to
Plaintiff, Telerecovery alswiolated 15 U.S.C. § 1692¢e(8) byprating credit information to
Experian that it knew oishould have known was fals€. Finally, Plaintiff alleges that
Telerecovery violated 15 U.S.C. § 1692e(10) 46 U.S.C. § 1692f by fadty and deceptively re-
aging the alleged account on her credit rep8rt.

The FDCPA prohibits “false, deceptive, orisleading representat[s] or means in
connection with the collection of any debt?“Section 1692e furnishes a nonexclusive list of
prohibited practices!®? Under Section 1692e(2)(a), a debtl@ctor is prohibited from making
false representations of “the character, amounegal status of any debt.” Pursuant to Section
1692¢e(8), a debt collector may reammunicate or threaten ¢ommunicate “to any person credit
information which is known or which should kerown to be false.” Under Section 1692e(10), a
debt collector is prohibited from using “any false representation or deceptive means to collect or
attempt to collect any debt or to obtain imfmtion concerning a consumer.” Moreover, Section

1692f prohibits debt collectors froosing “unfair or unconscionabimeans to collect or attempt

%8 |d. at 19.

9 1d.

100 |d. at 22.

101 15 U.S.C. § 1692e

102 Daugherty v. Convergent Outsourcing, |36 F.3d 507, 511 (5th Cir. 2016).
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to collect any debt.” The FDCPA creates a atévright of action against “any debt collectf”

Here, Plaintiff alleges that Telerecovefyrnished credit information to Experian, a
consumer reporting agen&y. According to Plaintiff, Telerecovg and Experian did not “correct,
modify or delete the informationt® Instead, Plaintiff alleges thahey changed the “Date of
Status” from “Jul 2015” to “Sep 2015” and tHerst Reported” from “Jul 2015” to “Sep 201%%8
Moreover, she asserts that Telerecovery-agiag her account by changing the “Date of Status”
and “First Reported” dates,dteby providing credit informatiothat they know or should have
known is inaccurate and misleadifig.Plaintiff asserts that “[tjhee-aging and manipulating of
the dates artificially lowered Pl#iff’'s credit score more than the account was being reported
accurately, as well as, making the account seem regemtly delinquent than they really are to
potential creditors, causing her damatf§.”

Therefore, taking Plaintiff's allegations as trsée has alleged thBtaintiff alleges that
Telerecovery violated the FD@Pby falsely representing the claater of the alleged debt, by
reporting credit information to Experian thatkitew or should have known was false, and by
falsely and deceptively re-aging the allegedoait on her credit report. Accordingly, the Court

finds that Plaintiff has sufficiently statectkim against Telerecomeunder the FDCPA.

103 15 U.S.C. § 1692k.
104 Rec. Doc. 1 at 2-3.
105 1d. at 3.

106 |d, at 3—4.

107 1d. at 4.

108 1d. at 12.
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D. Damages
Although the Court has found that entry of daddt judgment is warranted on Plaintiff’s

FCRA and FDCPA claims, it mustirther determine if it would be appropriate to award the
remedies requested by Plahin the pending motioR®® Federal Rule of Civil Procedure 54(c)
states that “[a] default judgme must not differ in kind frompr exceed in amount, what is
demanded in the pleadings.” While the relief avddais restricted to what is requested in the
pleadings, the Court must also determine if tlygiested relief is apprapte based on governing
law.110

When a party seeks a default judgment for damages, the Fifth Circuit has held that
“damages should not [be] awarded without a ingaor a demonstratiohy detailed affidavits
establishing the necessary facts.'However, “where the amount damages and/or costs can be
determined with certainty by reference te thleadings and supporting documents and where a
hearing would not be benefidj a hearing is unnecessaty?’Here, Plaintiff has provided the
Court with an affidavit of hemattorney to support the relief requested. As this information
establishes the basis for the damages and rebeffigal in the request faefault judgment, it is

not necessary for the Court to hold a heatiddzurthermore, as Telerecovery failed to take action

in this matter, it is unlikely that it would paripate in an evidentiary hearing to determine

109 Fagan v. Lawrence Nathan Assocs., 1867 F. Supp. 2d. 784, 801 (E.D. La. 2013) (Brown, J.).
110 |d
111 United Artists Corp. v. Freemab05 F.2d 854, 857 (5th Cir. 1979).

112 Fagan 957 F. Supp. 2d at 802 (quotiGplumbia Pictures Indus., Inc. v. Whittingo. 06-0133, 2006
WL 1851338, at *1 (W.D. Tex. June 1, 2006)).

113 Id
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damages. Therefore, a hearing would nobéeeficial and as such is unnecessty.

In Plaintiff's complaint, she seeks the following relief: (1) actual damages pursuant to 15
U.S.C. 8§ 1681, (2) statutory damages pursuahbtd.S.C. § 1681; (3) punitive damages pursuant
to 15 U.S.C. § 1681; (4) costs and reasonalilerney’s fees pursuant to 15 U.S.C. § 1681n,
816810; (5) actual damages pursuant5 U.S.C. § 1692k; (6) stabry damages pursuant to 15
U.S.C. § 1692k; (7) costs and reasonable attorney’s fees pursuant to 15 U.S.C. § 1692k; (8) such
other and further relief as pae necessary, just and properin her motion for default judgment,
Plaintiff requests that the Court award her $12@®0 satisfaction of the alleged debt, plus
$1,000.00 in statutory damages, $420.00 in casitneys’ fees ithe amount of $9,000.00, and
post-judgment interest at the légate provided by federal lat¥®

Section 1681n of the FCRA provides that ia tase of willful violations damages may be
awarded for “any actual damages sustained by theunmrsas a result of the failure or damages
of not less than $100 and not more than $1,0p0yiitive damages, costs of the action, and
reasonable attorney’s fe¥d.Section 16810 of the FCRA providdsat in the case of negligent
violations damages may be awatder “any actual damages sustained by the consumer as a result
of the failure,” costs of the aoti, and reasonable attorney’s fé€sSection 1692k of the FDCPA
provides for damages in the amount equal tostima of “any actual damages sustained by such

person” and “in the case of anytiaa by an individual, such additional damages as the court may

114 James v. Frames F.3d 307, 311 (5th Cir. 1993) (citing Fed. R. Civ. P. 55(b)).
115 Rec. Doc. 1 at 27.

116 Rec. Doc. 46 at 2-3.

117 15 U.S.C. § 1681n(a)(1).

118 15 U.S.C. § 16810(a).
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allow, but not exceeding $1,008* Moreover, the FDCPA authorizes the award of attorney’s
fees and costs in the case of any successful défion.

As noted above, Plaintiff requests that @eurt award her $12.00 for satisfaction of the
alleged debt, plus $1,000.00 in statutory damages, $420.00 in'€oBlsintiff provides the
affidavit of her attorney, Jonathan Rabuas, support that the alleged debt was $120The
record also indicates that Plafhpaid a filing fee of $400 inifing the complaint in this actiot??
and a $30 fee for service on TelerecovéfySection 1692k of the FDCPA provides for damages
in the amount equal to the sum of “any actiminages sustained by such person,” damages not
exceeding $1,000, and cos$ts.Therefore, the Court concludes that Plaintiff's request for damages
in the amount of $1,012.00 plus $420.00 in costs is appropriate.

Plaintiff also requests $9,000 in attorney’s feepresenting 20 hours of work at a rate of
$450.00 per hout?® In support of her motion, Plaintiff pressts an affidaviof her attorney
Jonathan Raburtt! Plaintiffs attorney attests that he has represented clients in Federal Debt

Collection Act proceedings and deral Credit Reporting Act proceedings of the same kind and

119 15 U.S.C. § 1692k(a)(1)—(2).
120 15 U.S.C. § 1692k(a)(3).

121 Rec. Doc. 46 at 2-3.

122 Rec. Doc. 46-3 at 3.

123 SeeRec. Doc. 1.

124 SeeRec. Doc. 46-1 at 12.
12515 U.S.C. § 1692k(a)(1)—(3).
126 Rec. Doc. 46 at 2-3.

127 Rec. Doc. 46-3 at 1.
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character as the present cdse approximately three yeat& He further attests that he has
“developed a reasonable to high degree of dalhwledge and experience in this field and [has]
a reasonable understanding of what reasonabbdenays fees incurred for such servicés.”
Moreover, he notes that a more experienagorney is aiding in Plaintiff's casé’

To calculate reasonable attorney’s feesHilfth Circuit uses th8odestar” method, which
involves multiplying the number of hours spent bgeasonable hourly rate for such work in the
community to obtain a lodest&t: A court may then enhance aatease the lodestar based on the
twelve factors set out idohnson v. Georgia Highway Express, tfcThe lodestar may not be
adjusted if theJlohnsorfactors were considered in detéming the original lodestar amouti

Here, Plaintiff’'s counsel has not submitted anyetirecords to support his assertion that he

128 1d. at 2.

129 Id

130 Id

131 Heidtman v. Cnty. of El Pas@71 F.3d 1038, 1043 (5th Cir. 1999).

132 Black v. SettlePou, P.C732 F.3d 492, 502 (5th Cir. 2013). Traditionally, courts have considered the
factors set forth iddohnson v. Ga. Highway Express, |88 F.2d 714, 717-19 (5th Cir. 1974) when calculating
attorney’s fees. IfPerdue v. Kenny A. ex. rel. Wirig9 U.S. 542, 550-551 (2010), the Supreme Court noted that the
Johnsorfactors were “[o]ne possible method” for determinieggonable attorney’s fees, but that the factors “gave
very little actual guidance to district courts. Setting attoséges by reference to a series of sometimes subjective
factors placed unlimited discretion in trial judges and produced disparate results.P&8idae however, the Fifth
Circuit and the Eastern District of Louisiana have continued to weiglotitesorfactors when considering whether
to decrease or enhance the lodestar in attorney’s fee 8age®.9., RansomM. Patel Enters., In¢.734 F.3d 377,

388 n.17 (5th Cir. 2013Black v. SettlePou, P.C732 F.3d 492, 502 (5th Cir. 2013ltier v. Worley Catastrophe
Response, LLNo. 11-241, 2012 WL 161824, at *22 (E.D. La. Jan. 18, 2012) (Wilkinson, M.J.). Accordingly, this
Court does the sam8ee Ahmed v. Bros. Food Mart, et &lo. 13-5948, Rec. Doc. 33 (E.D. La. Sept. 12, 2014)
(Brown, J.).

133 Johnson 488 F.2d at 417-19. Thiohnsonfactors are: (1) the time and labor required to litigate the
matter; (2) the novelty and difficulty of the issues; (&) $kill required to properly litigate the issues; (4) whether the
attorney had to refuse other work to litigate the case; é&attiorney’s customary fee; (6) whether the fee is fixed or
contingent; (7) whether the client or case imposed time constraints; (8) the amount inkdlvesiudts obtained; (9)
the experience, reputation, and abilitythé attorney; (10) whether the case was “undesirable;” (11) the type of
attorney-client relationship and whether the relationship was long-standing; and (12) aandeds similar cases.
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spent 20 hours working on this case. Therefthve,Court cannot deteme whether the number

of hours expended was reasonable. Moreovemtifanas not provided any information to the
Court to demonstrate that Rabig hourly rate is reasonable “in the community for such wétk.”
As the Fifth Circuit held in_ouisiana Power & Light Company v. Kellstrpourts awarding
attorneys’ fees must determine both the reasenalohber of hours expended on a matter and “the
reasonable hourly rates foretiparticipating lawyers'®® The Fifth Circuit has instructed that
courts should consider both the attorney’s laguate as well as the prevailing rates in the
community for similar work to ensuregthilling rate requsted is reasonabté® Similarly, inBlum

v. Stensojthe Supreme Court determined that “coprtsperly have required prevailing attorneys
to justify the reasonableness of the requesiel’ by placing the burden on the applicant “to
produce satisfactory evidence—in addition to @terney’s own affidats—that the requested
rates are in line with those prevailing in the community for similar services by lawyers of
reasonably comparable skill, experience, and reputatién.”

Here, as notedupra Raburn indicates that he has three years of experience in litigating
FCRA and FDCPA cases. However, he providesther information regarding his reputation, or
special skills, or the prevailing rates for simil&ioeneys in the Eastern Digdt of Louisiana. As
the Fifth Circuit has previously determinedt]tie hourly fee awarded must be supported by the

record; the district court may nsimply rely on its own experience fhe relevant market to set a

134 Saizan v. Delta Concrete Prods. C#48 F.3d 795, 799 (5th Cir. 2006).
135 50 F.3d 319, 324 (5th Cir. 1995).
136 14, at 328 (citingH.J., Inc. v. Flygt Corp.925 F.2d 257, 260 (8th Cir. 1991)).

137 465 U.S. 886, 896 n.11 (1984).

23



reasonable hourly billing raté®® Thus, the Court cannot determine at this time whether the
requested hourly rate is reasblea Accordingly, the Court hereby denies Plaintiff's request for
attorney’s fees at this time.

Finally, 28 U.S.C. § 181 provides: “Interesthall be allowed on any money judgment in
a civil case recovered in a district court®’ Accordingly, the Court also grants Plaintiff's request
for interest on the amount of this judgment in accordance with 28 U.S.C. § 1961.

IV. Conclusion

For the foregoing reasons, the Court finds thiads jurisdiction to enter a default judgment
against Telerecovery and thattrgnof a default judgment is appropriate in this case. The Court
further finds that taking all of Plaintiff's wepleaded facts as true, Plaintiff has adequately
demonstrated that she is entitl® default judgment on her clairfeg violation of the FCRA and
FDCPA. The Court finds Telerecovery lialiePlaintiff in the arount of $1,012.00 in damages
and $420.00 in costs, plus interest on the amounifutigment from the da of this judgment,
pursuant to 28 U.S.C. 8 1961. However, becausdaxtk of evidence smitted, the Court cannot
determine at this time whether the hours experateithe hourly rate requested by Plaintiff for
Plaintiff's counsel’'s work on this case isasmnable. Accordingly, the Court hereby denies
Plaintiff's request for attorney’s fees at this time.

Accordingly,

138 | eague of United Latin Am. Citizens No. 4552 (LULAC) v. Roscoe Indep. ScHLT¥i$t.3d 1228, 1234
(5th Cir. 1997) (citations omitted3pe also Cobb v. MilleB18 F.2d 1227, 1232 & n.7 (5th Cir. 1987) (noting that a
magistrate judge should not have considered his personal experience in setting a relasorialége).

139 See28 U.S.C. § 1961(a) (emphasis added).

24



IT IS HEREBY ORDERED that Plaintiff's moton for default judgment®® is
GRANTED IN PART andDENIED IN PART . Plaintiff's motionGRANTED IN PART to the
extent that Plaintiff request judgment agsi Telerecovery for $1,012.00 in damages for and
$420.00 in costs, plus interest on the amount isfjtikdgment from the date of this judgment,
pursuant to 28 U.S.C.B61. Plaintiff's motion iDENIED IN PART to the extent that Plaintiff
request attorney’s fees.

NEW ORLEANS, LOUISIANA , this _14th day of June, 2017.

N

UNITED STATESDISTRICT JUDGE

140 Rec. Doc. 46.
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