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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TROY ARNAUD CIVIL ACTION
VERSUS NO.16-2957
DARREL VANNOY, WARDEN SECTION: “G"(5)

ORDER AND REASONS

Before the Court are Petitioneror Arnaud’s (“Petitioner”) objectiongo the Report and
Recommendation of the UniteStates Magistrate Judgssigned to the cadé®etitioner, a state
prisoner incarcerated at the Loaisa State Penitentiary in Angolaguisiana, filed a petition for
writ of habeas corpus under 28 U.S.C. § 2254, arginaghe was denied the right to testify at
trial and that he received inefféve assistance of trial counselThe Magistrate Judge
recommended that the petition be dismissed on the ridistioner objects to the Magistrate
Judge’s recommendatidnAfter reviewing the petition, th&tate's response, the Magistrate
Judge’s Report and RecommendafiPetitioner’s objectionshe record, and the applicable law,
the Court will overrule Petitioner’s objections optl the Magistrate Judigerecommendation and

dismiss this action with prejudice.
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I. Background

A. Factual Background

On June 9, 2011, Petitioner was charged by Indiat in the 24th Judial District Court
for the Parish of Jefferson with one count @@d-degree murder and one count of obstruction
of justice® On April 17, 2012, following a jury trial, Petitioner was found guilty as chafgeul.
April 30, 2012, Petitioner was sentenced to iifgorisonment without possibility of probation,
parole, or suspension of sentence on the sedegtee murder conviction and thirty years
imprisonment on the obstrien of justice convictiod. The Louisiana Fifth Circuit Court of
Appeal affirmed Petitioner’s convictions and sentences on May 16 AL ouisiana Supreme
Court denied Petitioner’s applicatifor a writ of certiorari on March 21, 2014,

On July 3, 2014, Petitioner filegh application for post-contion relief in the state trial
court!! The state trial court deniegtlief on February 10, 2013.Petitioner’s related writ
applications were denied by the LouisianfihCircuit Court ofAppeal on April 14, 20153 and

by the Louisiana Supreme Court on March 24, 2016.

6 State Rec., Vol. | of VI, Indictment, June 9, 2011.

7 State Rec., Vol. | of VI, Jury Verdict, Apr. 17, 2012.

8 State Rec., Vol. | of VI, Minute Entry Sentencing, Apr. 30, 2012.

9 State v. Arnau2012-KA-899 (La. App. 5 Cir. 5/16/13); 113 So. 3d 121.

10 State v. Arnaud2013-KH-1985 (La. 3/21/14); 135 So.3d 614.

11 state Rec. Vol. | of VI, Application fdPost-Conviction Relief, July 3, 2014.

2 State Rec., Vol. | of VI, Order Denying Application for Post-Conviction Relief, Fel2Q15.
13 State Rec., Vol. VI of ViIState v. Arnaug2015-KH-177 (La. App. 5 Cir. 4/14/15).

14 State Rec., Vol. VI of ViIState v. Arnaud?015-KH-1000 (La. 2/24/16).

2



On April 7, 2016, Petitioner filed this habeas petitidRirst, Petitioner claims that he was
denied the right to testify at trifl Second, Petitioner claims thatwas denied effective assistance
of trial counsel when his counisél) failed to object to the psecutor’'s misstateamt of law of
principals during voir dire; (2) waived opening staent; (3) failed to object to hearsay; (4) failed
to properly cross-examine a witness; (5) failedhf@ct to the prosecutornse of expert testimony
to bolster the credibility of a witness; (6) failéml object to the proseaurts use of coercion to
prevent Petitioner from s#ifying at trial; and (7) placed Re&bner at the crime scene during her
closing argument’! The State filed a response, arguingttthe petition shodlbe dismissed on
the merits®
B. Report and Recommendation Findings

The Magistrate Judge recommends thatgatition be dismissed on the metit&irst, the
Magistrate Judge examined Petin’'s claim that he was denitlte right to testify at triad® The
Magistrate Judge noted that Petitioner submitteaffeatavit attesting tha(l) he informed counsel
that he wanted to testify in his defense; d2jense counsel told him that the prosecutor would
charge Petitioner's wife as an accessory-afterdlaeib second-degree murder if he testified at
trial; and (3) this “threat” was the sole reason he decided not to fésTihe Magistrate Judge

also noted that Fifth Circuit precedent establithasan allegation ofitxl counsel’s interference

15Rec. Doc. 1.

%1d. at 7.

171d. at 6; Rec. Doc. 1-1 at 8.
18 Rec. Doc. 15.

1% Rec. Doc. 16

201d. at 10-14.

211d. at 10.



with a habeas petitioner’s righttestify should be analyzed asiaaffective assistance of counsel

claim?2 The Magistrate Judge stated that “a bare andlasory assertion of¢hdenial of the right

to testify by counsel imsufficient to establisimeffective assistancé®Here, the Magistrate Judge

found that Petitioner’s allegatiamas speculative and only suppartgy his own “subjective, self-

serving affidavit.2* The Magistrate Judge also found tlratitioner failed tcallege how the

outcome of the trial would have differed had he testfte@iherefore, the Magistrate Judge

determined that the state court’s rejection of ¢tlkagm was neither contrary to, nor an unreasonable

application of federal lawf

Moreover, to the extent Petitioner claimeatthis right to testff was infringed by the

prosecutor’s alleged threat ttharge Petitioner's wife, the Mestrate Judge noted that the

possibility

of Petitioner's wife being prosecuted existed solely based on the extent of her

involvement?’ Furthermore, the Magistrate Judgetetimined that Petoner did not show

prosecutorial misconduct as the District Attori&g sole discretion to determine whom he will

prosecute,

and Petitioner did not prove that tleesguoutor ever made the statement or that the

potential charges would have been mentiotedlefense counsel to intimidate Petitioffer.

Therefore,

the Magistrate Judge found that ie&r was not entitled tielief on this claint®

21d.
Bd.
241d.
Bd.
% |d.
27|d.
2.

2d.

at 11 (citingRoddy v. Vannqy2016 WL 7209696, *1 (5th Cir. 2016)).
at 12 (citingUnited States v. Martine281 F.3d 627, 628 (5th Cir. 1999)).

at 13.

at 13-14.

at 14.



Next, the Magistrate Judge addressed Pettionaultiple ineffective assistance of counsel
claims®° First, the Magistrate Judge consideredti®eer’s claim that counsel was ineffective for
failing to object to the prosecutor’s alleged misstagnt of the law of principals during voir dife.
The Magistrate Judge noted thlae prosecutor usedhypothetical during voidire to illustrate
how an individual could be held resgsible as a principal to a crird€The Magistrate Judge noted
that the state trial court fourtthat Petitioner had not demorsted that the hypothetical was
inaccurate, and the Magistrate Juadgeeed with this determinatiGh Therefore, the Magistrate
Judge found that the hypothetical was proper aacktivere no legal grounds for defense counsel
to object’* Moreover, the Magistrate Judge found tRatitioner did not show any prejudice
resulted from the failure to object because the prosecutor prefaced his comments by stating that
the trial judge would instruct thary on the law, and the jury wasstructed by the trial court that
any arguments made bgunsel were not evidené&Therefore, the Magistrate Judge determined
that the state court’s finding that Petitioner faitecestablish deficient performance or prejudice
was reasonabf€.

Second, the Magistrate Judge addressed Rwitio claim that counsel was ineffective

because she failed to make an opening stateth&@he Magistrate Judge noted that the decision

301d. at 14-34.
31d. at 17-23.
321d. at 21.
3d.

341d.

%1d. 21-22.
%d.

371d. at 23-24.



to make an opening statement is a matter of trial strdfemyyd trial strategy is presumed to be
objectively reasonable unless a habegisigeer can cleayl prove otherwisé® Because Petitioner
had alleged no specific facts $bow how counsel's decision siabjectively unreasonable, the
Magistrate Judge determined that Petitioneledato meet his burden of showing deficient
performancé® Furthermore, the Magistrate Judge found Betitioner failed to show that he was
prejudiced by counsel’s decisiohecause Petitioner failed to provide any particular facts or
relevant information that wouldave likely changed the outcoraéthe trial if conveyed during
opening statemenfs. Accordingly, the Magistrate Judggetermined that the state court’s
determination that neither deficient performanmor prejudice were established was not an
unreasonable application of federal I&w.

Third, the Magistrate Judgeldressed Petitioner’s assertithrat counsel was ineffective
for failing to object to alleged hearsajfered by Sergeant David Spera at tffaBpecifically,
Petitioner asserted that Serge&pera’s testimony regardingshfirsthand knowledge of the
investigation and actions he took during the siigation was hearsay because Sergeant Spera
indicated that he had retrieved some information from Petitioner's*ifee Magistrate Judge
determined that there was no deficient penfance because Sargent Spera’s testimony did not

constitute hearsay as he did wffier any out-of-court statementsade by Petitioner’s wife, and

381d. at 23 (citingMurray v. Maggiq 736 F.2d 279, 283 (5th Cir. 1984)).
39|d. at 24 (citingGeiger v. Cain540 F.3d 303, 309 (5th Cir. 2008)).
401d.

4d.

421d.

43|d. at 25-27.

441d. at 25-26.



so an objection would have been fufftdlhe Magistrate Judge also found that, even assuming the
testimony constituted hearsay, deciding whether te @gections before a jury is a matter of trial
strategy*® Accordingly, the Magistrate Judge concludbdt the state coud’rejection of this
claim was neither contrary to nor anreasonable application of federal I&w.

Fourth, the Magistrate Judgddaessed Petitioner’s claim that counsel was ineffective in
failing to conduct a proper cross-examination of eteddant Gregory Ford about a prior incident
at his mother’'s hous®. Specifically, Petitioner alleged thawo weeks before the murder, a
Hispanic individual shot at Fd's mother’'s house and matteeatening phone calls to Fdfd.
Petitioner asserted that, due to the proximity at thcident and the fact that the murder victim
was Hispanic, counsel’s failure to questionrdc@bout that incident fell below prevailing
professional norm¥. The Magistrate Judge found PetitioBeargument that this line of
questioning would have revealed a motive Ford to commit the murder unconvincitigThe
Magistrate Judge alsound that counsel’s decision to focus bess-examination of Ford on the
circumstances surrounding the murder and ditting Ford was a reasonable trial stratégyhe

Magistrate Judge also found thatifener failed to establish thatehresult of the trial would have

451d. at 26.
461d,

471d. at 27.
481d. at 27-29.
491d. at 27.
501d.

51|d. at 28.
521(d.



been different if counsel had questioraatd on the shooting at his mother’s hotis€herefore,
the Magistrate Judge determinedttkthe state court’s rejection thfis claim was not contrary to
or an unreasonable apgation of federal law?

Fifth, the Magistrate Judge addressed Petitisrgaim that counsel was ineffective for
failing to object to expetestimony regarding the physical esrate at the crime scene and whether
the physical evidence matched Ferdescriptiorof the events® The Magistrate Judge found that
Petitioner failed to explain howhe testimony was improper, duso any objection would have
been futile’® Thus, the Magistrate Judge determined thatstate court’s jection of the claim
was neither contrary to nan unreasonable applicationfetieral law?’

Sixth, the Magistrate Judge addressed Petitiorotaim that counsel was ineffective for
failing to object to the prosecutor’s alleged thteatharge Petitioner’s wife with accessory-after-
the-fact to murder if Petitioner testified at td&The Magistrate Judgeiterated that he found
this claim to be speculative and unsupported, becBastioner had not established that any threat
was actually mad®. Moreover, the Magistratiudge noted that the postly of bringing charges

against Petitioner’s wife existed whethe not Petitioner testified at triél The Magistrate Judge

531d. at 28-29.
541d. at 29.
551d. at 29-30.
561d. at 30.
57d.

581d. at 30-31.
91d. at 31.

01d.



therefore determined that the state court’s tejacof this claim was notontrary to or an
unreasonable application fefderal lawf!

Finally, the Magistrate Judgaeddressed Petitioner’s claithat counsel was ineffective
during closing argument when she conceded thetid?er was in Ford’s vehicle at the time of
the murder because it contradicted the statements Petitioner gave té9itiedagistrate Judge
noted that “deference to counsel's tactical dewssiin his closing presentation is particularly
important because of the broad range gitimate defense strategy at that statj&@.he Magistrate
Judge also noted that a review of the trial Scaupt revealed that Bgoner’'s counsel did not
concede that the evidence proveat tRetitioner was in the car aettime of the murder, but instead
that he was in the car when Fordidhe victim left the daiquiri shod.Furthermore, the Magistrate
Judge found that “[c]Jounsel arguectinsing that the evehce indicated th&tord alone possessed
the ability and intent t@ob the victim and that Ford laltl the victim dung the robbery and
[Petitioner] was simply in #awrong place at the wrong tim& Accordingly, the Magistrate Judge
determined that Petitioner failed to overcomeptesumption that counsel’s decision was a result
of sound trial strategy do establish prejudic®. Therefore, the Magistratiudge determined that
the state court’s rejection of this claim was naitbontrary to nor annreasonable application of

federal lanf’

611d.

621d. at 31-34.

631d. at 32 (quotingrarborough v. Gentys40 U.S. 1, 5-6 (2003)).
641d.

651d. at 33.

661d. at 33.

571d.



Il. Objections

A. Petitioner’s Objections

Petitioner objects to the Magistea Judge’'s Report and Recommendatforkirst,
Petitioner argues that he was denieddoisstitutional right to testify at tri&?. Petitioner repeats
the assertions made in his affidavit that: (1) Hermed counsel that he wanted to testify in his
defense; (2) defense counsel told him thatptuwsecutor would charge Petitioner’'s wife as an
accessory-after-the-fact to second-degree murder tédidied at trial; and3) this “threat” was
the sole reason he decided not to tesfify.

Petitioner argues that his triedunsel has ignored his requetitat she provide him with
evidence to support this claim, and his vigf¢oo intimidated to execute an affidal4itMoreover,
Petitioner contends that the stétal court deprived him of hisght to develop evidence on this
issue by denying his request for an evidentiary hedfiRgtitioner also objects to the Magistrate
Judge’s determination that the prosecutor’s cehdlid not infringe upo his right to testify2
Petitioner argues that the district attorney’s idison as to who to presute does not allow the
district attorney to prevent Petitioner from esising his constitutional right to testify at tr4l.

Petitioner asserts that the assistant district attorney told counsel that Petitioner’s wife would be

% Rec. Doc. 17.
591d. at 1.

01d.

11d. at 2.

21d. at 3.

=1d.

d.
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charged if Petitioner testified, and this “unethiglalise of power” effectely denied Petitioner the
right to testify’®

Regarding his remaining ineffective assistaoteounsel claims, Petitioner argues, as an
initial matter, that the Magistrate Judge assumaticounsel acted strategically when there was
no evidence of a strategic decisiand that the Magistrate Judgddd to consider the weakness
of the state’s case in assessing the potential prej(fReitioner asserts that the court should not
“fabricate tactical decisions drehalf of counsel when it appeawn the face of the record that
counsel made no strategic decisions at‘all.”

Second, Petitioner objectsttie Magistrate Judge’s findirtigat counsel’s fiure to make
an opening statement falls within the area of trial strat&dpetitioner asserts that this is an
example of the Magistrate Judge “fabriogttactical decisionsn behalf of counsel’® Petitioner
asserts that there could be passible strategy in waiving aspening statement, and the only
logical conclusion is that couglswas overburdenedd did not have adequate time to preére.
Petitioner also objects the Magistrate Judge’s finding that fagled to prove prejudice on this
issue, because if counsel had established finerbeginning how suspect the State’s evidence was,
itis likely the jury would have been more skeptiof the evidence and the State’s witness, Gregory

Ford®!

1d.

®1d. at 4-5.
71d. at 4.
81d. at 5.
Id.

801d. at 5-6.

811d. at 6.

11



Third, Petitioner objects to the Magistradtedge’s finding that $geant Spera’s testimony
was not hearsdf. Petitioner argues that the MagiséraJudge’s finding is unreasonabte.
Petitioner asserts that Sergeant Spera’s testimamglisvant except to ediash that “Petitioner
must have talked to his wifdaut the murder and therefore prblyawas involved in the murder
himself.84

Fourth, Petitioner objects tthe Magistrate Judge’s findinthat counsel’s failure to
question Ford about an unrelatedidtent was reasonable trial stratégyetitioner argues that
‘[t]nis is anotherexample of the Magistratdudge fabricating tacticalecisions on behalf of
counsel in wholly inappropriate situatiort$.Petitioner asserts that it is a “virtual certainty” that
counsel did not address the issue becausedigsh@ot have time to investigate the matfer.
Moreover, Petitioner contends thet has established prejudice becatie jury heard about this
incident, they might have been persuaded that Ford had a motive to kill the®ictim.

Fifth, Petitioner objects to the Magistraledge’s finding that his counsel was not
ineffective in failing to olgct to the expert testimofy Petitioner argues that the expert testimony

was improper because the prosecutor repeatedly dskexperts if Ford'sestimony aligned with

821d.

81d. at 7.
841d.

851d.

861d.

871d. at 7-8.
81d. at 8.

81d.
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the physical evidence in an attempt to “pound thjury the message that they should believe
Ford’s testimony because it was validhby the State’s expert witnessé$.”

Finally, Petitioner objects to the Magistrakedge’s finding that counsel’s placement of
Petitioner at the crime scene during ahgsargument was a reasable trial strateg$* Petitioner
argues that he told the police amd counsel that he was not iretbar at the time of the murder,
and his “counsel cannot fabricaftectual details of the crimé? Petitioner also objects to the
Magistrate Judge’s finding that Raher did not establish prejudié&Petitioner asserts that the
State’s evidence was not overwhelming, and it isyikieht “the jury wouldhave been even more
skeptical of the State’s case had Petitionei&d tounsel not destroyed his credibility by telling
the jury that he lied to the polic&®’

B. State’s Response
The State of Louisiana did not file a brief in opposition to Petitioner’'s objections despite

receiving electronic notice of the filing.

lll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation
In accordance with Local Rule 73.2, this case was referred to the Magistrate Judge to

provide a Report and Recommendation. The Disthicige “may accept, reject, or modify the

0.
id.
%2|d. at 8-9.
% d.

%1d. at 9.

13



recommended disposition” of a Matiate Judge on a dispositive matfeFhe District Judge must
“determinede novaany part of the [Report and Recommeialg that has been properly objected
to.”%® The District Court’s review is limited to @ih error for parts ofhe report which are not
properly objected t&’
B. Standard of Review Under the AEDPA

Following the enactment of the Antiterrorissind Effective DeatliPenalty Act of 1996
(“AEDPA"), the standard of review used éwaluate issues presented in habeas cqrgtitsons
was revised “to ensure that gtatourt convictions are given efft to the extent possible under
law.”%8 For questions of fact, federal courts must defer to a state court’s findings unless they are
“based on an unreasonable determination of theifatight of the evidence presented in the State
court proceeding® A state court’s determinations on mikquestions of law and fact or pure
issues of law, on the other hand, are to be uphelelss they are “contraty, or involve[ ] an
unreasonable application of, cleadsgtablished Federal law, as determined by the Supreme Court
of the United States:®

Regarding this standard, the U.S. Court ppAals for the Fifth Circuit further explains:

A state-court decision is caaty to clearly establishgatecedent if the state court

applies a rule that contrads the governing law setrtb in the Supreme Court’'s

cases. A state-court decision will also loatcary to clearly established precedent

if the state court confrontsset of facts that are materially indistinguishable from
a decision of the Supreme Court and nevégtisearrives at a result different from

% Fed. R. Civ. P. 72(b)(3%ee als®8 U.S.C. § 636(b)(1).

% Fed. R. Civ. P. 72(b)(3).

97 See Douglass v. United Servs. Auto. ASENF.3d 1415, 1429 (5th Cir. 1996) (en banduperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteen days).

% Bell v. Cone535 U.S. 685, 693 (2002).
%28 U.S.C. § 2254(d)(2).
10028 U.S.C. § 2254(d)(1).

14



Supreme Court precedent. A state-todecision involves an unreasonable
application of Supreme Cduprecedent if the state court identifies the correct
governing legal rule from the Court’s cases unreasonably applies it to the facts
of the particular state prisoner’s cdSe.
If Supreme Court case law “@{s] no clear answer to theagtion presented, let alone one
in [the petitioner’s] favor, ‘itcannot be said that the stateud unreasonably applied clearly
established Federal lawt®® Additionally, “unreasonable is not the same as erroneous or incorrect;
an incorrect application of the law by a staturt will nonetheless be affirmed if it is not

simultaneously unreasonabfé®®

IV. Law and Analysis

A. Denial of Right to Testify at Trial

Petitioner objects to the Magistrate Judgejsaton of his claim that he was denied the
right to testify at trial® Petitioner argues that the prosecutor indirectly coerced him into not
testifying by threatening to “charge Petitioner’s vatean accessory after the fact to second degree
murder."% Petitioner asserts that the district attorney’s discretion as to who to prosecute does not
allow the district attorney to prevent Peatiter from exercising bi constitutional right&2°

Petitioner asserts that the assistant district attorney told counsel that Petitioner’s wife would be

1wooten v. Thales98 F.3d 215, 218 (5th Cir. 2010) (citations and quotation marks omitted).
02Wright v. Van Patterb52 U.S. 120, 126 (2008) (quotiGgrey v. Musladin549 U.S. 70, 77 (2006)).
103 pyckett v. Epp®41 F.3d 657, 663 (5th Cir. 2011) (quotation marks omitted).

104Rec. Doc. 16 at 1.

1051d. at 3.

106 Id
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charged if Petitioner testified, and this “unethiglalise of power” effectely denied Petitioner the
right to testify!?’ Therefore, the Cotireviews this issude novo'%®

A defendant has a fundamental consitinal right to tstify at trial1°® “A waiver of this
right must be knowing and voluntary, and it mbst made by the defendant rather than his
counsel.?9The Fifth Circuit has held that “when a ded@nt contends thaiat counsel interfered
with his right to testify;the appropriate vehicle for such claimsa claim of ineffective assistance
of counsel. 1!

Here, Petitioner presents only his own selfving, unsupported afi@vit to support his
assertion that the prosecutor infringed on his righestify at trial. The affidavit states, “When |
told [defense counsel] that | wantedtestify, she told me that thesttict attorney tll her that if
| take the stand, he was goingcttarge my wife, Evelyn Arnaud, as accessory after the fact to
the second degree murder, but that if | deake the stand, he would leave her alofiéTherefore,
to the extent that Petitioner argues the prosecnterfered with his right to testify, he has not
shown that the prosecutor actually made such arsttt or that such a statement, if made, was
made for the purpose of interferimgth his right to testify at tal. Accordingly,the Court finds
that the state court’s denial of relief on this issue was not comtranan unreasonable application

of federal law.

107 Id

108Fed. R. Civ. P. 72(b)(3).

09Roddy v. Vanngy671 F. App’x 295, 296 (5th Cir. 2016) (citifpck v. Arkansagt83 U.S. at 44, 49-52
(1987)).

1014, (citing Emery v. Johnsqri39 F.3d 191, 198 (5th Cir. 1998)).
1111d. (quotingUnited States v. Mullins815 F.3d 449, 452 (5th Cir. 2002)).

112Rec. Doc. 1-5 at 12.
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Petitioner does not object to the Magistratelge’s determination that Petitioner is not
entitled to relief on his claim thats trial counsel performed ifiectively in denying him the right
to testify at trialt'® Therefore, reviewing for plain emoand finding none, the Court adopts the
Magistrate Judge’s determination that the stat@tts denial of relief on this issue was neither
contrary to nor an unreasonalapplication of federal law.

B. Remaining Ineffective Assistance of Counsel Claims

Petitioner claims that he wasrded effective assistance ofaircounsel when his counsel:
(1) failed to object to the prosecutor’'s misstatamof law of principks during voir dire; (2)
waived opening statement; (3) falléo object to hearsay; (4)iled to properly cross-examine a
witness; (5) failed to obgt to the prosecutor’s use of exgedtimony to bolster the credibility of
a witness; (6) failed to object to the prosecstase of coercion t@revent Petitioner from
testifying at trial; and (7) ped Petitioner at the crimeene during her closing argumétt.

To succeed on an ineffective assistanceoninsel claim, a petitioner must demonstrate
both that counsel's performance was deficiand that the deficient performance prejudiced his
defense®If a court finds that a petitioner fails on aittof these two prongs it may dispose of the
ineffective assistance claimitwout addressing the other proH§.To satisfy the deficient
performance prong, a petitioner must overconsér@ang presumption thathe counsel’s conduct

falls within a wide rang®f reasonable representatith Petitioner must show that the conduct

113 Rec. Doc. 17.

114 Rec. Doc. 1-1 at 8.

115 Strickland v. Washingtod66 U.S. 668, 697 (1984).
1161d. at 697.

117 See Crockett v. McCotie796 F.2d 787, 791 (5th Cir. 1988)attheson v. King751 F.2d 1432, 1441
(5th Cir. 1985).
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was so egregious that it failed to meet¢ ttonstitutional minimum guaranteed by the Sixth
Amendment!® Courts addressing this prong of the testifieffective counsel must consider the
reasonableness of counsel’'s actiontight of all the circumstance$® To prevail on the actual
prejudice prong, a petitioner “must show thagrthis a reasonable probability that, but for
counsel’s unprofessional errors, the resultha proceeding would have been differéit. A
reasonable probability is “a probability suffiat to undermine confidence in the outcortte.”

In considering Petitioner’s claims on fedehalbeas corpus review that are repetitive of
claims already made to a state court, the ceqgtrastion “is not whether a federal court believes
the state court’s determination un&ricklandwas incorrect but wheth@t] was unreasonable—

a substantially higher thresholtf? In addition, “because thstrickland standard is a general
standard, a state court has eveore latitude to reasonably tdemine that a defendant has not
satisfied that standard?® Thus, this standard ®nsidered “doubly defenéial” on habeas corpus
review!?4

1. Failure to Object During Voir Dire

Petitioner does not object to the Magistratelge’s determination that Petitioner is not

entitled to relief on his claim that defense coupseformed deficiently ifiailing to object to the

118 See Styron v. Johnsa?62 F.3d 438, 450 (5th Cir. 2001).
119 See Strickland466 U.S. at 689.

1201d. at 694.

1211g,

122 Knowles v. Mirzayanges56 U.S. 111, 112 (2009) (quotigghriro v. Landrigan550 U.S. 465, 478
(2007)).

123 Id

124 Id
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prosecutor’s alleged misstatement of faw of principals during voir dirf> The Magistrate
Judge noted that the prosecutoedia hypothetical during voir dire iftustrate how an individual
could be held responsible as a principal to a ctih&he Magistrate Judge also noted that the
state trial court found that Petitioner had nathdastrated that the hypothetical was inaccurate,
and the Magistrate Judge agd with thigleterminatiort?” Therefore, the Magistrate Judge found
that the hypothetical veaproper and there were no legalugrds for defense counsel to obj&ét.
Moreover, the Magistrate Judge found that Petitiai@ not show any prejudice from the failure
to object because the prosecutor prefaced hsnwnts by stating that the trial judge would
instruct the jury on the law, and the jury wasrnsted by the trial court that any arguments made
by counsel were not evident® Reviewing for plain error, ahfinding none, the Court adopts the
Magistrate Judge’s determination that the stat@tts denial of relief on this issue was neither
contrary to nor an unreasonalapplication of federal law.

2. Waiver of Opening Statement

Petitioner objects to the Magiate Judge’s determination traiunsel’s decision to forgo
an opening statement was reasonable trial glyasmd therefore did not constitute deficient
performancé?® Petitioner asserts that there was nesilde strategy invokd in waiving an

opening statement, and counsel only did so mahe did not have eguate time to prepaté

125Rec. Doc. 17.

126 Rec. Doc. 16 at 21.
2714,

128 |d

1291d, 21-22.

130Rec. Doc. 17 at 5.

1311d. at 5-6.
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Petitioner also objects the Magistrate Judge’s finding that fealed to prove prejudice on this
issue, because had counsel established from the beginning how suspect the State’s evidence was,
itis likely the jury would have been more skeptiof the evidence and the State’s witness, Gregory
Ford1%2 Therefore, the Court reviews this issieenovo?

The Fifth Circuit has found that “The deaisiof whether to preséan opening statement
falls with the zoneof trial strategy.*®* “[A] conscious and informedecision on trial tactics and
strategy cannot be the basis for constitutionallfféotive assistance of counsel unless it is so ill
chosen that it permeates the amtirial with obvious unfairnes$® There is a “strong
presumption: that counsel’s strategy fallsittwn the wide range ofeasonable professional
assistance!® “[T]he petitioner bears the burden of demonstrating that the choices made were not
within the realnof trial strategy.*3’

In the instant case, Petitiordiyes not provide any evidencatlsounsel’s decision to forgo
an opening statement was nonstrategic. Petitiasgerts that counsel svaverburdened and did
not have adequate time to premdrowever, he relies only on hesvn conclusory statements to
support this assertion. As Petitioas not produced any evidencattbounsel’s decision to waive
an opening statement was nostaategic one, he has not mes urden of proving deficient

performance.

13214, at 6.
133 Fed. R. Civ. P. 72(b)(3).

34 Murray v. Maggig 736 F.2d 279, 283 (5th Cir. 1984) (cititglliam v. Betg 354 F.2d 698, 703 (5th Cir.
1965).

135 Geiger v. Cain540 F.3d 303, 309 (5th Cir. 2008) (internal citations and quotation marks omitted).
136 Strickland 466 U.S. at 690.

137 Bishop v. Epps265 F. App’x 285, 290 (5th Cir. 2008).
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Moreover, Petitioner has not shown tl&t was prejudiced by icounsel’s decision.
Petitioner asserts that there is a reasonable probability that the jury would have been more skeptical
of the State’s evidence had counsel outlined the defense’s position from the outset. However, the
record shows that counsel spent much time atiegpo discredit Ford'sredibility during her
cross-examination of Ford and closing arguments. Petitioner does not identify any information that
was not conveyed to the jury that would have likatered the outcome ttie case. Accordingly,
the Court finds that the state court’s determimati@t neither deficient performance nor prejudice
were established was not contrary t@orunreasonable application of federal law.

3. Failure to Object to Alleged Hearsay

Petitioner objects to the Magrate Judge’s finding th&ergeant Spera’s testimony was
not hearsay?®® Accordingly, this claim is reviewede novo-3®

At trial, Sergeant Spera testified that he werlVaggaman, Louisiantg look for the body
of the victim!4? Sergeant Spera testified that he went to the Waggaman area “following directions
from information we had re@ved during the investigatiort?* Specifically, Sergant Spera stated
that he had retrieved this information from Petitioner’s wife, Evelyn Ad&ud.

Louisiana law defines hearsay as “a statermmahgr than one madwy the declarant while
testifying at the present trial or hearing, offeri@ evidence to prove the truth of the matter

asserted? Sergeant Spera’s statement was not hedrseguse he did not offer an out-of-court

138 Rec. Doc. 17 at 6-7.

139 Fed, R. Civ. P. 72(b)(3).
149Rec. Doc. 1-1 at 12,

11ld. at 11.

142 |d

143 3. Code of Evid. Art. 801(C).
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statement made by Petitioner’s wife. His testiy is limited to his personal knowledge gained
from the criminal investigation.

The Fifth Circuit has recognizdtiat “an attorney’s failure tcaise a meritless argument
... cannot form the basis of a successful ineffeassistance of counsel claim because the result
of the proceeding would not have been different had the attorney raised the“fs8ezause
Sergeant Spera’s testimony was not hearsayybgection would have been futile. Therefore,
counsel’s failure to object was not deficient parfance. Accordingly, the state court’s denial of
relief on this claim was not contrary to,am unreasonable applican of federal law.

4, Failure to Properly Cross-Examine a Witness

Petitioner objects to the Magiate Judge’s finding that coulisefailure to question Ford
about an unrelated incidewas reasonable trial stratetfy.Petitioner asserts that it is a “virtual
certainty” that counsel did not address the idseause she did not have time to investigate the
matter4® Moreover, Petitioner contends that he haal@ished prejudice because if the jury heard
about this incident, they might have been paded that Ford had a motive to kill the victith.

The Fifth Circuit has held that decisiorsgarding cross-examination are strategic in
nature, and thus usually “Wwilnot support an ineffectivesaistance of counsel claint'®
Furthermore, the Supreme Court has recognizad‘fiw]hen counsel focuses on some issues to

the exclusion of others, there is a strong presumitiaithe did so for tactical reasons rather than

144 United States v. Kimled 67 F.3d 889, 893 (5th Cir. 1999).
145Rec. Doc. 17 at 7.

1481d. at 7-8.

1471d. at 8.

148 United States v. Bernard62 F.3d 467, 472 (5th Cir. 2014) (quotidgnham v. Travis313 F.3d 724,
732 (2d Cir. 2002)).
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through sheer neglect” Such a “presumption has particufarce where a petitioner bases his
ineffective-assistance claim solely on the tritord, creating a situation in which a court may
have no way of knowing whether a seemingly ualisumisguided action by counsel had a sound
strategic motive ¥%°

Petitioner alleges that two weeks before theday a Hispanic indidual shot at Ford’s
mother’'s house and made threatening phone calls to'Fofetitioner asserts that, due to the
proximity of that incident and the fact that theirder victim was Hispag, counsel’s failure to
question Ford about that incidentl feelow prevailing professional norm& A review of the
record reveals that counsel decided to focuschess-examination of Ford on the circumstances
surrounding the murder and discrediting FordisTwas a reasonable trial strategy. Moreover,
Petitioner has not established tha result of the trial would haveeen different if counsel had
guestioned Ford on the shooting at his mother’s hdussrefore, the state court’s rejection of this
claim was not contrary to or an unseaable application of federal law.

5. Failure to Object to Expert Testimony

Petitioner objects to the Magistrate Judgeislifing that his couns&las not ineffective in
failing to object to the expert testimof?. Petitioner argues that éhexpert testimony was
improper because the prosecutor repeatedly askeskgyerts if Ford’s testimony aligned with the

physical evidence in an attempt to “pound into timg fbe message that thelgould believe Ford’s

M“9Yyarborough v. Gentry540 U.S. 1, 5 (2003).

1501d. at 5-6 (internal citations and quotation marks omitted).
151 Rec. Doc. 1-1 at 13.

1521d. at 14.

153 Rec. Doc. 17 at 8.
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testimony because it was validatieg the State’s expert witnessés*’Accordingly, the Court
reviews this issude novo®

Pursuant to the Louisiana Code of Evideadele 702, “[a] witnessvho is qualified as an
expert by knowledge, skill, experience, training, or education may testify in the form of an
opinion.” At Petitioner’s trial, tB expert witnesses calldy the State tesk#d that the physical
evidence of the crime wasmsistent with the factullasis of Ford’s guilty ple&® As noted above,
“an attorney’s failure to raise meritless argument . .. canrfiotm the basis of a successful
ineffective assistance abunsel claim because the resulthed proceeding would not have been
different had the attorney raised the issttéBecause the expert witsges could offer an opinion
on the physical evidence, an objection would have been futile. Theretanesel’s failure to
object was not deficient performaa Accordingly, the state court’s denial of relief on this claim
was not contrary to, or an unreasonable application of federal law.

6. Failure to Object to Prosecutorial Misconduct

Petitioner does not object to the Magistratelge’s determination that Petitioner is not
entitled to relief on his claim that defense coupseformed deficiently ifiailing to object to the
prosecutor’s alleged threat to charge Petitioneife with accessory-after-the-fact to murder if
Petitioner testified at tridf® The Magistrate Judge found the claim to be speculative and

unsupported, because Petitioner had not ksiaol that any threat was actually méatfe.

154 Id

155 Fed, R. Civ. P. 72(b)(3).

156 State Rec., Vol. V of VI, Trial Transcript.
157 Kimler, 167 F.3d at 893.

158 Rec. Doc. 17.

159 Rec. Doc. 16 at 31.
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Moreover, the Magistrate Judge noted that tresibdity of bringing chages against Petitioner’s
wife existed whether or not Petitioner testified at tff&Reviewing for plain error, and finding
none, the Court adopts the Magistrate Judge’s detation that the stateoart’s denial of relief
on this issue was neither contrary to nouareasonable application of federal law.

7. Mistaken Reference During Closing Argument

Finally, Petitioner objects to the Magistrakedge’s finding that counsel’s placement of
Petitioner at the crime scene during ahgsargument was a reasonable trial stratéfpetitioner
argues that he told the police amd counsel that he was not iretbar at the time of the murder,
and his “counsel cannot fabricefectual details of the crime® Petitioner also objects to the
Magistrate Judge’s finding that Petitioner did not establish prejdtfigetitioner asserts that the
State’s evidence was not overwhelming, and it isyikieht “the jury wouldhave been even more
skeptical of the State’s case had Petitionei&d tounsel not destroyed his credibility by telling
the jury that he lied to the policé®* Because Petitioner objects the Magistrate Judge’s
recommendation, this Court reviews this isdaenovo'®®

As discussed above, it is well settled thabraeys are afforded wde discretion in trial

strategy and tactic8® The Supreme Court has held that ‘fieh counsel focuses on some issues

160 Id

161 Rec. Doc. 17 at 8.
162|d. at 8-9.

163 Id.

1841d. at 9.

165 Fed. R. Civ. P. 72(b)(3).

166 Yarbororough540 U.S. at 5-6.
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to the exclusion of others, there is a strong presiom that he did so for tactical reasons rather
than through sheer negledt”

Reviewing defense counsel’s closing arguméist,clear that counsalid not state that
Petitioner was in the car at the time the mutsiurred, and instead she merely highlighted the
fact that Petitioner was in the car at some paiming the chain of events leading to the mut&er.
Petitioner concedes that he was in the car when Ford and the victim left the daiquiri shop.
Furthermore, during closing arguments defense @argued that the evidence indicated that
Ford alone possessed the ability and intent to relvitttim and that Ford killed the victim during
the robbery and Petitioner was simply in the wrong place at the wrong®tiraecordingly,
Petitioner has failed to overcome the presumption that counsel’s decision was a result of sound
trial strategy. Therefore, the state court’s regecif this claim was neither contrary to nor an
unreasonable application f&deral law.

V. Conclusion

For the reasons stated above, Petitioner has not gshaiie state court’s denial of relief
on his right to testify claim and $iineffective assistance of counsklims was contrary to or an
unreasonable application fefderal law. Accordingly,

IT IS HEREBY ORDERED that Petitioner’s objections a@VERRULED ;

167 |d
168 State Rec., Vol. V of VI, Trial Transcript.
1691d. at 33.
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IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation and Petitioner Troy Arnaud’s tpwti for issuance for a writ of habeas corpus
pursuant to 28 U.S.C. § 22540&€NIED andDISMISSED WITH PREJUDICE .

NEW ORLEANS, LOUISIANA, this 15th day of August, 2017.

NANNETTE JOQYIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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