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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DON KNIGHT , CIVIL ACTION
Plaintiff

VERSUS No.16-2993

GULFMARK OFFSHORE, INC ., ET AL., SECTION “E”
Defendants

ORDER AND REASONS

Before the Court is #Motion for Partial Summary Judgment filed by Defemd
Gulfmark Americas, Inc. (“Gulfmark}. Plaintiff, Don Knight, opposes Gulfmark’s
motion 2 For the following reasons, Gulfmark’s motionDENIED .

BACKGROUND

Plaintiff filed suit an April 13, 2016seeking damages under the Jones Act and
General Maritime Law for injuries he sustained whalorking aboard the M/V Orlears.
On October 18, 2016, Plaintiff fled an amended pdéant naming Gulfmark Americas,
Inc. as a DefendartOn January 9, 2017, Gulfmark filed its Motion foaf®ial Summary
Judgment seeking dismissal of Plaintiff's Jonesdatms on the basis that Gulfmark was
not Plaintiffs employetIn response, Plaintiff argues genuine issues ofemalfact still
exist as to whether he was Bunark’s borrowed employeé.

LEGAL STANDARD

Summary judgment is appropriate only “if the movahtows that there is no

genuine dispute as to any material fact and theanbis entitled to judgment as a matter

1R. Doc. 21.
2R. Doc. 273
3R. Doc. 1.
4R. Doc. 13.
5R. Doc. 21.
6 R. Doc. 27.
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of law.” “An issue is material if its resotion could affect the outcome of the actich.”
When assessing whether a material factual dispxstse the Court considers “all of the
evidence in the record but refrains from makingddbdity determinations or weighing
the evidence? All reasonablenferences are drawn in favor of the naroving party°
There is no genuine issue of material fact if, eveEawing the evidence in thlgght most
favorable to the nomoving party, no reasonable trieffact could find for the nomoving
party, thus entitling the moving party to judgmexsta matter of lavit

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
‘entitle it to a directed verdict ithe evidence went uncontroverted at tridd.Tf the
moving party fails to carry this burden, the motiornust be denied. If the moving party
successfully carries this burden, the burden a@fdurction then shifts to the naroving
partyto direct the Courtattention to somethingin the pleadings or othederce in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exis?.

If the dispositie issue is one on which the mowoving party will beaithe burden
of persuasion at trial, the moving party may satisf burden of production by either (1)
submitting affirmative evidence that negates anersial element of the nanovant’s

claim, or (2) demonstrating there is no evidencéha record to dablishan essential

7FeED.R.CIv.P.56;see also Celotex Corp. v. Catre#a77 U.S. 317, 32223 (1986).

8 DIRECTV Inc. v. Robsqm20 F.3d 532, 536 (5th Cir. 2005).

9 Delta & Pine Land Co. v. Nationwide Aigusiness Ins. Co530 F.3d 395, 398 (5th Cir. 200&Ee also
Reeves v. Sanderson Plumbing Prods.,, 1580 U.S. 133, 15651 (2000).

10 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

1Smith v. Amedisys, In298 F.3d 434, 440 (5t@ir. 2002).

2|nt1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991) (quotinGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).

13 Celotex 477 U.S. at 32224.



element of the nomovant’s claim* When proceeding under the first option, if the
nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disputed facts, a trial wouldibeless, and the moving party is entitled
to summary judgment as a mattef law.1> When, however, the movant is proceeding
under the second option and is seeking summarynedg on the ground that the
nonmovant has no evidence to establish an essai¢mmlent of the claim, the namoving
party may defeat a motion for summary judgment bglling the Court’s attention to
supporting evidence already in the record that exaslooked or ignored by the moving
party.”®6Under either scenario, thuirdenthen shifs back to the movant to demonstrate
the inadequacy of the evidenceieel upon by the namovantl’If the movant meets this
burden “the burden of production shiffpack againfto the nonmoving party, who must
either (1) rehabilitate the evidence attacked ie thoving party’s papers, (2) produce
additional evidence showing the existence of a geaussue for trial as provided in Rule
56(e), or (3) submit an affidavit explaining whyther discovery is necessary as provided
in Rule 56(f).18 “Summary judgment should be granted if the nonmgwarty fails to

respond in oneromore of these ways, or if, after the nonmovingtgaesponds, the court

141d.at 33132 (Brennan, J., dissentingee alsdSt. Amant v. BenqiB06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justice Brennan’s statement of the sumnjadgment standard iGelotex Corp. v. Catretd 77 U.S.
317, 32224 (1986), and requiring the movants to submitrafitive evidence to negate ansestial
element of the nonmovant’s claim or, alternativelgmonstrate the nonmovant’s evidence is insufficie
to establish an essential elemeano v. ONeil| 806 F.2d 1262, 1266 (citing Justice Brennan'sdig in
Celotex and requiring the movanb make an affirmative presentation to negate tbemovant’s claims
on summary judgment); 10 HARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURES82727.1 (2016) (“Although the Court issued a fieefour decision, the mjarity
and dissent both agreed as to how the sumnjtedgment burden of proof operates; they disagreetba
how the standard was applied to the facts of ttem¢qinternal citations omitted)).

15 First National Bank of Arizona v. Cities Service.C891 U.S. 253, 28889 (1980);

Anderson v. Liberty Lobby, Ine177 U.S. 242, 24950 (1986).

16 Celotex 477 U.Sat 332-33.

71d.

18 Celotex 477 U.S. at 33233, 333 n.3.



determines that the moving party has met its ultenaurden of persuading the court that
there is no genuine issue of material fact forlttia

“[Ulnsubstantiated assertions an®t competent summary judgment evidence.
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulate the precise manner in thlcat evidence supportbie claim.
‘Rule 56 does not impose upon the distdotrt a duty to sift through the record in search
of evidence to support a party’s opposition to suanynjudgment.?20

ANALYSIS

The Jones Act confers upon a seaman the righteédhsiemployer for negligence
resulting in his personal injurdt The Jones Acis applicable only if an employment
relationship exist$2 The borrowed employee doctrine is the “functionalerthat places
the risk of a worker’s injury on his actual ratht@an his nominal employe®Whether
an injured plaintiff is a borrowedmployee is a matter of law for the district cotot
decide, though some cases involve factual disptiteas must be resolved by the fact
finder before the court can make its legal deteraion 24

In ruling on a motion for summary judgment, the @?~tmust indulge every
reasonablenference from those facts in favor of the partyoping the motion25 For

summary judgment to be proper, the facts must peandverwhelmingly in favor of one

191d.; see alsdrirst National Bank of Arizona391 U.S at 289.

20 Ragas v. Tenn. GaRipeline Co, 136 F.3d 455, 458 (5th Cir. 1998) (citif@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8igptak v. Tenneco Resins, |In@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)).

21See46 U.S.C. § 30104.

22Seeid

23Baker v. Raymond Intern., In®56 F.2d 173, 178 (5th Cit981).

24 SeeDelahoussaye v. Performance Energy Services, L,.Z32 F.3d 389, 393 (5th Cir.2018Brown v.
Union Oil Co. of Cal.984 F.2d 674, 677 (5th Cir.1993).

25Hallv. Diamond M Cq.732 F.2d 1246, 124950 (5th Cir. 1984) (emphasis in original) (intermalotation
marks and citation omitted).

4



party that the Court believes a reasonable -feneter could not reach a
contrary verdict26

When determining whether a person qualifies as edwed employee, courts
should consider the following nine factors:

(1) Who has control over the employee and the work s©i@arforming,

beyond mere suggestion of details or coopersi
(2)Whose work is being performed?
(3)Was there an agreement, understanding, or meetfnthe® minds
between the original and the borrowing employer?

(4)Did the employee acquiesce in the new work situg?io

(5) Did the original employer terminate his relationskith the employee?

(6)Who furnished tools and place for performance?

(7) Was the new employment over a considerable len§thmae?

(8)Who had the right to discharge the employee?

(9)Who had the obligation to pay the employ&e?
While the critical factor is control, n®ingle factor or combination of factors is
determinative2s

It is undisputed that Plaintiff was employed asoalcon board the M/V Orleans
by Gulf Marine Staffing, In@? Although Plaintiff admits he was employed by GulahNhe
Staffing, Inc., he allega$at he was also the “borrowed employee” of Gulflnatrthe time
of the acciden®9 In its statement of uncontested material facts,fi@atk alleges,
“[P]laintiff, Don Knight, received no instruction or glance from GulfMark concerning

his duties in prepation of meals aboard the M/V OrleardIh his opposition, Plaintiff

specifically denies this facand references his affidavit in which he recounh® t

26|d. at 1250.

27Brown, 984 F.2d at 676 (citinRuiz v. Shell Oil C9.413 F.2d 310 (5th Cir. 1969)Melancon v. Amoco
Prod. Co, 834 F.2d 12381244 (5th Cir. 1988)rehg granted on other ground841 F.2d 572 (5th Cir.
1988).

28 See Brown984 F.2d at 676.

29 SeeR. Doc. 211, at 1 44; R. Doc. 273, at 1 4.

30 SeeR. Doc. 27.

31R. Doc. 211, at 7.



instructions and guidance he received from the febgtain, who was an employee of
Gulfmark32 After considering the nine factors set forthRmiiz the Court finds questions

of material fact still exist as to whether Plaifiiffas Gulfmark’s borrowed employee at
the time he sustained his injuries. As a resultlfi@ark’s partial motion for summary

judgmeng3is denied.

CONCLUSION

Accordingly;
ITIS ORDERED that Gulfmark Americas, Inc.'s Motion for Partial@® mary
Judgmen¥*isDENIED .

New Orleans, Louisiana, thisl4th day of February, 20 17.

SUSIE MOKWGAN
UNITED STATES DISTRICT JUDGE

32R. Doc. 273, at 17; R. Doc. 21. Plaintiff's affidavit is competent summary judgment eviderpursuant
to Federal Rule of Civil Procedure 56(e)(1) and @oairt will not discount Plaintiffs account simply
because he hamtproduced a corroborating witnesee Carlton v. Steel@78 F. Appx 32, 354 (5th
Cir. 2008).

33R. Doc. 21.

34R. Doc. 21.



