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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARY FAIRLEY, Personal Representative CIVIL ACTION

VERSUS NO: 16-3488 C/W 17
8275

ART CATERING, INC. and VANTAGE SECTION: “A” (4)

DEEPWATER DRILLING, INC.
ORDER
Before the Court is thdotion to Fix Attorney’s Fees (R Doc. 164) The motion is
opposed. R. Doc. 168. The motion was heard on the briefs.

l. Factual Summary

The instant action was filed in the District Court on April 20, 2016, assetangs under
the Jones Act and General Maritimaw. R. Doc. 1. The Plaintiff alleges that during July and
August of 2015 her husband, Ronnie Lee Fairley, was employed bydaetehRTCatering, Inc.
(“ART") as a laundry worker aboard the D/S Titanium Explorer, owned by Defendatagéa
Deepwater Drilling, Inc. (“Vantage”)d. at p. 2. During that time, the Plaintiff alleges that her
husband became gravely ill and ART placed him on “no work” steduShe further alleges that
Vantage failed to provide appropriate medical chteat p. 3. Her husband’s medical condition
allegedly worsened into an acute infection in his leg while he was forced &nraboard the
Titanium Exporer for the duration of his twen#ight (28) day schedul&d. When he finally was
transported ashore, the Plaintiff's husband was rushed to the Minden Medical Centefie ftloani
allegedly had led to gangrenelated sepsis and the amputation of his right flabtde died on
August 22, 2015allegedly because his septic condition caused acute respiratory. failure

On February 5, 2018, Mary Fairley filed a Motion to Compel Production of the Excess

Liability Insurance Policywhich was granted by the dersigned on March 16, 2018. R. Doc. 163.
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Plaintiff requeste@nd that Court ordered that thefendant pay the reasonable expenses incurred
in bringing the maobn, including attorney’s feedd. The Plaintiff was ordered to provide
contemporaneous billinggcords along with proadf the reasonable billing ratld. The Plaintiff

filed the instant motion to fix attorney’s fees on April 4, 2018. R. Doc. 164.

ART opposes the motion contenditigat: (1) the underlying motion tammpel was filed
without conducting a Rule 37 discovery conferenceadigat themotion was filed the excess policy
was immediatelyproduced; (2) Rintiff's counsel has failedo provide adequate proof of his
reasonable hourly rate; and (3) the amount sosgcessive and unreasonable.

[l Standard of Review

The Supeme Court has indicated that thedestat calculation is thémost useful starting
point” for determining the award of attorrisyfees.Hensley v. Eckerhart, 461 U.S. 424, 433
(1983). The lodestar equatshe number of hours reasonably expended on the litigation
multiplied by a reasonable hourly rdtéd. The lodestar is presumed to yield a reasonablé_gee.
Power & Light Co. v. Kellstrom, 50 F.3d 319, 324 (5th Cir. 199%iter determining the lodestar,
the Gurt must then consider the applicability and weight of the twelve factors $etfdohnson
v. Ga. Highway Express, Inc., 488 F.2d 714, 7219 (5th Cir. 1974} The Court can make
upward or downward adjustments to the lodestar figure ifJdmason factors warant such
modifications. See Watkinsv. Fordice, 7 F.3d 453, 457 (5th Cir. 1993). However, the lodestar

should be modifiednly in exceptional caseld.

! The twelveJohnson factors are (1) the time and labor involved; (2) the novelty and difficulty of the
guestions; (3) the skill requisite to perform the legal services propertheg4preclusion of other employment by the
attorney due to this case; (5) the customary fee; (6) whithége is fixed or contingent; (7) time limitations; (8) the
amount involved and results obtained; (9) the experience, reputatidability of counsel; (10) the undesirability of
the case; (11) the nature and length of the professional relationshithevitlient; and (12) awards in similar cases.
See Johnson, 488 F.2d at 7119.



After the calculation of the lodestar, the burden then shifts to the party opposing tbe fe
cortest the reasonableness of the hourly rate requested or the reasonablenéssicf hgpended
“by affidavit or brief with sufficient specificity to give fee applicants reitiof the objections.
Rodev. Déllarciprete, 892 F.2d 1177, 1183 (3d Cir. 1990).

[l. Analysis

A. Reasonableness dhe Hourly Rate

Attorneys fees must be calculated at thgrevailing market rates in the relevant
community” for similar services by attorneys of reasonably comparable skills,ierper and
reputation.Blum v. Senson, 465 U.S. 886, 895 (1984). The applicant bears the burden of
producing satisfactory evidence that the requested rate is alignedrewtilipg market rates.
See NAACP v. City of Evergreen, 812 F.2d 1332, 1338 (11th Cir. 1987). Satisfactory evidence of
the reasonableness of the rate necessarily includes an affidavit of the atesfoegipgthe work
and information of rates actually billed and paid in similar lawsuBtum, 465 U.S. at 896 n.11.
However, mere testimortpat a given fee is reasonable is not satisfactory evidence of a market
rate. SeeHendley, 461 U.S. at 439 n.15.

Rates may be adduced through direct or opinion evidence as to what local attbanggs c
under similar circumstances. The weight to be given to the opinion evideaitecied by the
detail contained in the testimony on matters such as similarity of skill, reputatjmerjemce,
similarity of case and client, and breadth of the sample of which the expert has kmowledg
Norman v. Hous. Auth. of City of Montgomery, 836F.2d 1292, 129911th Cir. 1988):see also
White v. Imperial Adjustment Corp., No. 9903804, 2005 WL 1578810, at *8 (E.D. La. Jun. 28,

2005) (recognizing that attorneys customarily charge their highest rdte®otrial work, and



lower rates should be charged for routine work requiring less extraordinargrekiéixperience).

Plaintiff has attached the affidawaf herattorney Richard Martin, Jr.whichindicateshat
he is a1980graduate of Tulane University Law Schos¢rved as a law clerk to adfral judge
andhaspracticel law for 38 years. R. Doc. 164 He attests that he admitted to practice before
the U.S. Supreme Courvarious federal appeals coyrtand is a member ofseveral bar
associationsld. Martin stateshat ke has handled several notable maritime cases ansehasd
on the Board of Governors for the Louisiana Association for Jultidde does not state whash
regular hourly rate idnstead he directs the court to surveys by the National Law Journal of rates
chargedoy the largest law firms in this areend which indicat@n hourlyraterange for partners
of $240425 (Adams and Reese), $2830 (Jones Walkergnd $170450 (Phelps Dunbar). R.
Doc. 1643. PresumablyMartin seeks a partnertate from one of the rangegrovided by the
surveys.

ART contends that thkilling rate for its counsel is £9.00per hour.R. Doc. 168. The
Court finds thaART, therefore contends that a rate of $220.00 per hisueasonable.

Satisfactory evidence of theasonableness therate at a minimum, is more than the
affidavit of the attorney performing the wokorman, 836 F.2d at 129€citing Blum, 465 U.S. at
896 n .11)). It must also speak to rates actually billed and paid in similar lavWwduits mere
testimony that a given fee is reasonable is not satisfactory evidence of ntek&ee Hendley,
461 U.S. at 439 n. 15he Court finds thaPlaintiff's counsel’saffidavit is insufficient. However,
considering that the rate charged by opposing coumgkis case is $0.00per hourthe Court

finds that this rate is reasonable.



B. Determining the Reasonable Hours Expended

Plaintiff's counsel contends an award of reasonable attorney'ssfekse, lowever he
doesnot provide a contemporaneous billinggghbecause hermally works on a contingent fee
basis. Plaintiff's counsel disubmit a declaration containing a description of the work perfarmed
including what discovery requests were propounded, as welfats to securéhe production in
an atempt to recover for workeyond the subject motion. R. Doc. 184The Court will only
consider the reasonable hours spent in preparindilangl the motion to compel, but will not
consider the time spent attempting to secure the production.

ART contendghat the four hours spent on preparing the motion to compel is excessive
because this matter only involved a single request for a policy that was praghanettie filing
of the motion to compel. ART further contends that had Plaintiff's cowoselicteda discovery
conference then the need for the motion would have been eliminated.

The party seeking attornsyfees bears the burden of establishing the reasonableness of the
fees by submitting adequate documentation and time records of the hooraabdasxpended
and proving the exercise of billing judgmewegner v. Sandard Ins. Co., 129 F.3d 814, 822 (5th
Cir. 1997).Attorneys must exercis#illing judgment by excluding time that is unproductive,
excessive, duplicative, or inadequately documented when seeking fee alalke#s.v. United
Sates Dept of Housing & Urban Dev., 99 F.3d 761, 769 (5th Cir.199@pecifically, the party
seeking the award must show all hours actually expended on the case but not inclueléeen th
request. Leroy v. City of Houston, 831 F.2d 576, 585 (5th Cir. 1987). Hours that arebrild
properly toone’sclient also are not properly billed tme’'sadversaryHensley, 461 U.S. at 434.

The remedy for failing to exercise billing judgment is to reduce the laovasded as a percentage



and exclude hours that were not reasonably expehdiedternatively, this Court can conduct a
line-by-line analysis of the time redo See Green v. Administrators of the Tulane Educational
Fund, 284 F.3d 642 (5th Cir. 2002).

In reviewing the underlying motion, the Court notes thaPthatiff provideda supporting
memorandum of five pages detailing not only the request propounatealso ART’s responses.
The memorandum also providashronology ofemail exchanges. Most tably, while counsel
for ART now says that it just needed a reminder that the excess policy hadmptduheced, the
actual communicatiaxclearly indicatethat the policy was not produced as a result of a strategy
decision becausét should not come into play.” R. Doc. 13D While no cases were cited, the
Court finds that four hours is reasonatalelocating and summarizing the email communications
finding theappropriate language from Blue Cross of Louisiana’s telephone, motgdrafting,
reviewing, and filing the motionTherefore, the Court finds that an award of $880.00 is reasonable.

C. Adjusting the Lodestar

As indicated above, after the lodestar is determined, the Court may then adjpdé shar
upward or downward depending on the twelve factors set fodbhimson, 488 F.2d at 71-29.
To the extent that anyohnson factors are subsumed in the lodestar, they should not be
reconsidered when determining whether an adjustment to the lodestar is reduigeslv. Pearle
Vision, Inc., 135 F.3d 1041, 1047 (5th Cir. 1998). The Court has carefully considerdathtisen
factors and concluded that they do not warrant an upward or downward departurélbeney
considered each of the lodestar factors in this matter, the Court finds thatstmadf upward is

not warranted.



V. Conclusion

Accordingly,

IT IS ORDERED thatthe Motion to Fix Attorney’s Fees(R. Doc 164)is GRANTED
and thathe Plaintiff isawarded reasonable attorney’s fees in the amou$g&d.00

IT IS FURTHER ORDERED that Defendant, ART Catering, Inc. and its counsel shall
satisfy their obligation to the Plaintiffo later than twenty-one (21)daysafter thesigning of this

order.

New Orleans, Louisiana, théth dayof August 2018.

St

KAREN WELLS ROBQ)

UNITED STATES MAGISTRATE JUDGE




