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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

WILLIS D. OBERRY , CIVIL ACTION
Plaintiff
VERSUS NO. 16-3569
ENSCO INTERNATIONAL , SECTION: “E” ( 1)
LLC, ET AL.
Defendants

ORDER AND REASONS

Before the Court is dMotion to Dismiss filed by DefendantNsSCO plc? Plaintiff
opposes ENSCQIc's motion 2

BACKGROUND

On April 21, 2016, Plaintiff, Willis D. OBerry, fed his Seamafomplaint against
ENSCO International, Inc. and ENSCO Slen November 9, 2016, Plaintiff filed his first
amended complaint additionally naming ENSCO Limitethd ENSCO Inc. as
Defendants.

Plaintiff alleges that on or about March 17, 2016,was a mandatory participant
in a water survival training course required by &edants and taught by their agent,
SMTC Global®> This course, which Plaintiff concedes was taughhoas, included

participating in an atea escape from a downed helicopter and boardfegraftss

1R. Doc. 6. The Motion to Dismiss was originallyefil by Defendants ENSCO International, Inc. and EQSC
plc. See id On March 13, 2017, the Court granted Plaintiffonsent Motion to Dismiss ENSCO
International, Incwithout prejudice. R. Doc. 7As a result, Record Document 6 only pertains to ENSCO
plc.

2R. Docs. 11, 30,52, 61.

3R. Doc. 1.

4 R. Doc. 36. ENSCO International, Inc. and ENSCO. Iwere voluntarily dismissed. R. Doc. 77. The
remaining Defendants are ENSCO Limited and ENSGO BNSCO limited filed an answer and does not
contest jurisdiction. R. Doc. 62.

5R. Doc. 36, at #.

6R.Doc. 1, at 1.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2016cv03569/177053/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2016cv03569/177053/79/
https://dockets.justia.com/

Plaintiff, who was then sixtywo years old, alleges he had great difficulty gegtout of
the helicopter and into a life raft?laintiff alleges thatbecause dlfiis age, hashould have
beenbutwas not medically cleared for such arduous ptajisactivity 8 Plaintiff alleges
that while struggling to climb into a life raft fno the water, he was injured when he was
grabbed at the neck by felloparticipantsand was roughly hauled aboard the raft.
Plaintiff alleges thatas a result, he suffedeserious cervical neck injuries for which a
lumbar fusion operation was requiréd.Plaintiff alleges he has not been paid
maintenance and cufé.

On June 28, 2016, DefendaBNSCO picfiled a Rule 12 Motion to Dismis¥.
ENSCO plcarguesthis Court lacks gbject matter jurisdiction “as the alleged clainre a
neither subject to admiralty jurisdiction nor fedequestion jurisdiction given that U.S.
law does not apply and the alleged incident toakcplonshore in Saudi Arabi&’In
addition, ENSCO plargues, “this Court lacks personal jurisdiction over tiE&NSCO
entities as the accident occurred overseas and iowhlves foreign parties who lack
sufficient minimum contacts with the United StatéNext, ENSCO plcargues, “For
similar reasons, this case should also be dismissddrum non conveniengrounds as
it would be an undue burden to force the defenddatiétigate this suit in the United
States when all the activities and witnesses acatkd abroad® Finally, ENSCO plc

argues the Plaintiffs Jones Act claims againistare also subject to dismissal on 12(b)(6)

7R. Doc. 36, at 3.
8|d.at 4

91d.

101d.

1]d.

12R. Doc. 6.

BId. at 1.

141d.

151d.



grounds considering the Plaintiff was never emptbysg ENSCO pl¢ but rather, was
employed by a separate and distinct Cayman corpmraENSCO Limitel.16 Plaintiff
opposed this motion on July 19, 20%¥6Shortly thereafter,ENSCO plc filed a
supplemental brief in support @ Rule 12 motion on July 26, 2016.

Following the initial fiing of the motion to disms, the Court granted oral
argumen® which was subsequently cancelled to allow the partiese to conduct
jurisdictional discovery? After conducting jurisdictional discovery, Plairftifiled a
supplemental memorandum in opposition on October2®1521 As discussed above,
Plaintiff filed his amended complaint on November®16 naming ENSCO Limited and
ENSCO Inc. as Defendants.On November 17, 2016, ENSCO pfited its second
supplemental briefin support ib§ motion to dismis£30n November 21, 2016, the Court
orderedthe Defendants to filea separate memorandum clarifyinmghether general
personajurisdiction exists in any jurisdiction in the Ued States over any of the named
Defendants in this actio?®. On November 22, 2016, the Court granted Plain¢ifive to
file his response to Defendant’s second supplemdmtaf.2> On November 28, 2016,
Defendants filedheir brief in response tdhe Court’s ordek$In response, on December
2,2016, Plaintiff fled a memorandum in oppositi&fOn January 23, 2017, Plaintiff filed

his Supplemental Menrandum Regarding Jurisdiction Over the Individual

161d. at 2.

7R. Doc. 11.
18 R. Doc. 14.
R, Doc. 10.
20R. Doc. 15.
21R. Doc.

22R, Doc. 36.
23R, Doc. 43.
24R. Doc. 46.
25R. Doc. 49.
26 R, Doc. 51.
27R. Doc. 52.



Defendantg8 On January 31, 2I¥, the Court granted ENSCO g&ave to fileits Third
Supplemental Memorandum in supportitsfMotion to Dismiss?® On March 13, 2017,
the Court granted Plaintiffex parteMotion to Dismiss Defendants Ensco International,
Inc. and Ensco Inc. without prejudié@.

LEGAL STANDARD

.  Rule 12(b)(1)

Federal courts are courts of limited jurisdictiamthout jurisdiction conferred by
statute, they lack the power to adjudicate claiffA’motion to dismiss undefederal
Rules of Civil Procedure 12(b)(&hallenges a federal court’s subjeunttter jurisdiction3?
Under Rule 12(b)(1), “[a] case is properly dismidgder lack of subject matter jurisdiction
when the court lacks the statutaryconstitutional power to adjudicate the ca¥€l’ack
of subjectmatter jurisdiction may be found in the complainbre, the complaint
supplemented by the undisputed facts as evidenoethe record, or the complaint
supplemented by the undisputed faghss the court’s resolution of the disputed fad@s.”
“When, as here, grounds for dismissal may exist arnbdoth Rule 12(b)(1) and Rule
12(b)(6), the Court should, if necessary, dismisg/ander the former without reaching

the question of failure to stat claim.3>

28R. Doc. 61.

29R. Doc. 68.

30R. Doc. 77.

31ln re FEMA Trailer Formaldehyde Products Liab. lgti(Mississippi Plaintiffs)668 F.3d 281, 286 (5th
Cir. 2012)

32SeefFed. R. Civ. P. 12(b)(2)

33Home Builders Assn of Miss., Inc. v. CityMé&dison, Miss.143 F.3d 1006, 1010 (5th Cir. 199@)ternal
guotation marks and citation omitted)

34In re FEMA 668 F.3d at 287

35Valdery v. Louisiana Workforce CommNo. CIV.A. 1501547, 2015 WL 5307390, at *1 (E.D. La. Sept.
10, 2015)



1. Rule 12(b)(2)

“Personal jurisdiction fis an essential elementhod jurisdiction of a district court,
without which it is powerless to proceed to an atgation.”® When a nornresident
defendant challenges personaligdiction in a motion to dismiss, the plaintiff bsahe
burden of proving that personal jurisdiction exi&tdf the district court rules on the
motion without an evidentiary hearing, as in thése, the plaintiff need only make a
prima facieshowing of personal jurisdictio?f.In determining whether the plaintiff has
made aprima facieshowing of personal jurisdiction, the district counust take the
allegations of the complaint as true, except agmmrerted by opposing affidavits, and all
conflicts in the facts must be resolved in favoptHintiffs.3® Thus, the district court may
consider matters outside the complaint, includiffglavits, when determining whether
personal jurisdiction exist¥.

To exercise personal jurisdiction over aniesident defendant, two requirements
must be satisfied. “First, the forum state’s leamgn statute must confer personal
jurisdiction. Second, the exercise of jurisdictiorust not exceed the boundaries of the
Due Process Clause of the Fourteenth Amendmi&nBecause Louisiana’s lorgrm
statute confers personal jurisdiction to the limdf€onstitutional due process, these two

inquiries become one and the safde.

36 Anderson v GlobalSantaFe Offshore Services, |In®@24 F. Supp. 2d 738, 742 (E.D. La. 20{8)oting
Ruhrgas AG v. Marathon Oil Co526 U.S. 574, 583 (199R)

37Luv N’'Care, Ltd. v. InstaMix, Inc., 438 F.3d 465, 469 (5th Cir. 200@)ting Wyatt v. Kaplan686 F.2
276, 280 (5th Cir. 1982)).

38 See id.

39|d. See also Thompson v. Chrysler Motors Cop5 F.2d 1162, 1165 (5th Cir. 1985)

40 Jobe v. ATR Mktg., Inc87 F.3d 751, 753 (5th Cir. 1996)

41Seiferth v. Helicopteros Atuneros, In472 F.3d 266, 270 (5tGir. 2006)(citation omitted).

42l uv N'Care 438 F.3d at 469.a. R.S. 13:3201(B)
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The Due Process Clause of the Fourteenth Amendfopetates to limit the power
of a State t@asserin personanjurisdiction over a nonresident defendandtFor a court’s
exercise of personal jurisdiction over a nogsident defendant to be constitutional under
the Due Process Clause, (1) “that defendant [masthpurposefully availed himself o
the benefits and protections of the forum statestablishing ‘minimum contacts’ with
the forum state; and (2) the exercise of jurisaictover that defendant [must] not offend
traditional notions of fair play and substantiakjice.™4

The “minimum contacts” test takes two forms, depiegdon the type of
jurisdiction the court seeks to exercise over tbteddant: general jurisdiction or specific
jurisdiction. In addition, the Federal Rules o¥iCProcedure provide for a third form of
personal jurisdiction in cases arising under fetledeav known as Rule 4(k)(2)
jurisdiction.

[1. Rule 12(b)(6)

Pursuant td-ederal Rule of Civil Procedure 12(b)(&) district court may dismiss
a complaint, or any part of it, for failure to s¢ad claim upomwhich relief may be granted
if the plaintiff has not set forth factual allegartis in support of his claim that would entitle
him to relief4s> “To survive a motion to dismiss, a complaint musintain sufficient
factual matter, accepted as true, to ‘statdaim to relief that is plausible on its facé&”
“A claim has facial plausibility when the plaintiffleads factual content that allows the

court to draw the reasonable inference that themddént is liable for the misconduct

43Helicopteros Nacionales de Colombia, S.A. v. H&l6 U.S. 408, 41314 (1984)

44 L atshaw v. Johnstqrl67 F.3d 208, 211 (5th Cir. 199@)tation omitted).

45 Bell Atl. Gorp. v. Twombly 550 U.S. 544, 555 (200;7Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007)

46 Ashcroft v. Igbal556 U.S. 662, 678 (2009yuotingTwombly, 550 U.S. at 570
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alleged.?” The court, howeer, does not accept as true legal conclusions erem
conclusory statements, and “conclusory allegatiomlggal conclusions masquerading as
factual conclusions will not suffice to prevent aotion to dismiss#8 “[T]hreadbare
recitals of elements of a gae of action, supported by mere conclusory statdsieor
“‘naked assertion[s] devoid of further factual enb@ment” are not sufficiermt®

In summary, “[flactual allegations must be enouglraise a right to relief above
the speculative levek® “{W]here the wellpleaded facts do not permit the court to infer
more than the mere possibility of misconduct, tbewplaint has allegedbut it has not
show[n]—that the pleader is entitled to reliet™Dismissal is appropriate when the
complaint ‘on its face shojw] a bar to relief.®2

ANALYSIS

. SubjectMatter Jurisdiction

In his Amended Complaint, Plaintifasserts this Court has subjenttter
jurisdiction under the following: (8 U.S.C. § 133federal question jurisdiction because
Plaintiff asserts a claim pursuant to the Jones, A& U.S.C. § 30104et seq; (2)
alternatively diversity jurisdiction pursuant t@28 U.S.C. § 133%a)(1) and (2) because
the matter in controversy here exceeds the sunalrevof $75,000, exclusive of interests

and costs, and is between citizens of differente&taind/ or citizens of a foreign staaed

471d.

48 S, Christian Leadership Conference v. Supreme Cofithe Statef La, 252 F.3d 781, 786 (5th Cir.
2001)(citing FernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

49]gbal, 556 U.S. at 663, 67&itations omitted).

50 Twombly, 550 U.S. at 555

511d. (quotingFed. R. Civ. P. 8(a)(2)

52 Cutrerv. McMillan, 308 F. App’x 819, 820 (5th Cir. 2009per curiam) (quotations omitted).
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(3) alternatively, pursuant t88 U.S.C. § 1333riginal jurisdiction because Plaintiff
asserts a General Mairtte law claim for maintenance and cufe.

a. Does the Court Have Federal Question JurisdicHamnsuant t®28 U.S.C. §
133r

In his amended complaint, Plaintiff alleges thisu@ohasfederal questiosubject
matter jurisdiction pursuant t»8 U.S.C. 8§ 133as a result of his claim under the Jones
Act, 46 U.S.C. 8§ 30104t seq®™ A claim under theJones Acis a federal questiabP

To establish federal question jurisdiction, a ptd&frmust allege a colorable Jones
Act claim 56 In order to allege &olorableJones Act claim, a plaintiff mustllege(1) he
was employed as a seaman connected to a vessdle(@as injured in the course of his
employment; and (3) his employer’s negligence causs injury5?

First, it does not appear that there is any disghtd the Plaintiff was employed
as a seaman connected to a vessel. Defendantstd@aise the issue in their motion to
dismiss, and it is stated that Mr. OBerry was eayeld on theENSCO88, “a Liberian
flaggedvessel’s8 “The test for seaman status undbe Jones Act is well established in
this circuit.™® The worker claiming such status must establishtli&t he was assigned

permanently to, or performs a substantial partisfiork on, (2) a vessel in navigation

53R. Doc. 36, at 2.

541d.

55 1 THOMAS J. SCHOENBAUM, ADMIRALTY AND MARITIME LAW § 6-20 (5th ed. 201l)internal citations
omitted).ENSCO plc argues there is no federal question glictson for this Jones Act claim because it is
clear that United States law will not govern thase.SeeR. Doc. 61, at 4. ENSCO plc’'s argument is based
on a choice of law analysis which is part of thquiry for dismissal pursuant tmrum non conveniens
discussed below, and not subjenttter jurisdiction.SeeRobichaux v. Sunland Const., In2002 WL
31741211 (E.D. La. Dec.5,2002¥arn v. M/ Y Maridomgl69 F.3d 625 (9th Cir. 1999 alloway v.Pagan
River Dockside Seafood, In6.69 F.3d 448, 452 (4th Cir. 2012)

56 See, e.gHalloway, 669 F.3d at 448.

57See, e.gid.

58 R. Doc. 61, at 17. (emphasis added).

59 Smith v. Odom Offshore Surveyrsc., 791 F.2d 411, 415 (1986)
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and (3) that the capacity in which he asployed, or the duty which he performs,
contributes to the function of the vessel or thecmeplishment of its missiof?

Second, whether or not Mr. OBerry was injured Iretcourse of his employment
is disputed but Plaintiff does allege he was inghdeiring his participation “in a helicopter
underwater evacuation training course required esraition of his employmentt“A
seaman does not lose his status because he is tanlpassigned by his employer to
duties off his vessel?

Third, Plaintiffalleges he sustained his injury as a resuthefnegligence of SMTC,
his employer'sagent He claims that despite his age, he had not beedically cleared
for such arduous physical training and that hisiigjoccurred when he was carelessly
and roughy grabbed by the neck by an SMTC employé@ Jones Act employer can be
held liable for the acts of its agefrt.

Whether or not Plaintiff's claims are supportedtbg facts is not the inquiry when
determining subject matter jurisdictidd A federal cout has subject matter jurisdiction
over a Jones Act claim so long as the plaintiff h@m®perly “alleged each of the
elements.®6 The Plaintiff has alleged a colorable Jones Acineland the Court has

subjectmatte jurisdiction over his Jones Act claims the Court has determined it has

60 SeeBarrett v. Chevron, U.S.A781F.2d 1067, 10723 (5th Cir. 1986)

61R. Doc. 36, at 3.

62 Smith 791 F.2d at 41%citing Guidry v. South Louisiana Contractors, In614 F.2d 337, 453 (5th Cir.
1980) (“[H]ow long a seaman’s status continues after argide assignment is itself a fact question
dependent on such factors as the duration of te@gament, its relationship to the employer’s busise
whether the employee was free to accept or rejewithout endangering his employment status and any
other factors releant to the ultimate inquiry.”)See also Nunez v. Offshore Marine Contractoms,,[2013
WL 12106126 (S.D. Tex. Dec. 9, 2013)egnying defendant’s motion for summary judgememgareingone

of plaintiffs Jones Actlaimsrelated to an injury that occurring duringraining exercisg.

63 R. Doc. 36, at 3.

64 SeeHasty v. Trans Atlas Boats, In@89 F.3d 510, 513 (5th Cir. 200&j)tations omitted).
65SeeHolloway, 669 F.3d 448

66 Seeid. at 453



federalquestion subjeematter jurisdiction over Plaintiff's Jones Act aiaj the Court
need not determine Plaintiff's alternatively alldgsources of subjeanatter jurisdiction.

Il. Does the Court HaveersonallurisdictionOver ENSCO plc?

ENSCO plc argues this suit should baerdissed pursuant to Rule 12(b)(@ the
Federal Rules of Civil Procedure due to lack ofgmeral jurisdictionOn July 26, 2016,
the Court cancelled the scheduled oral argumentandigg ENSCO plc'smotion to
dismiss and granted the parties leave of courtotodaict jurisdictioml discovery. The
Courtalsoordered the Plaintiff to file a supplemental memmadam in response to the
ENSCO plés motion to dismiss ¥ Wednesday, October 26, 2016. his supplemental
memorandum, Plaintifarguesthe Court has general and specpgiersonal jurisdiction
over ENSCO pland alternatively, personal jurisdiction pursuam#{k)(2) and (3) ofthe
Federal Rules of Civil Procedure.

Accordingto ENSCO plg it is a foreign corporation established and operating
under the laws of the United Kingdofi ENSCO plc serves as a holding and parent
companye “It has no employees but various employees on offeamoll companies in
the Eastern and Western Hemispheres servexdfiasrs for the companys?

a. The Court Does Not Have General Jurisdiction OVRISEO Plc

Acourt may exercise general jurisdiction over aresident defendant when that
defendant’s contacts with the forum state are “comdus and systematic,” regardlexfs
whether such contacts are related to the plaistdéiuse of actiof® Stated differently,

“[g]leneral jurisdiction will attach, even if the taor transaction sued upon is unrelated to

67R. Doc. 61, at 2.

68 R.Doc. 51, at 2.

691d.

701d. (citing Helicopteros 466 U.S. at 41314).
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the defendant’s contacts with the forum stateh& tlefendant hasngaged in ‘continuous
and systematic’ activities in the forum statél'h Goodyear Dunlop Tires Operations,
S.A.v. Brownthe Supreme Court explained, “for an individualke paradigm forum for
the exercise of general jurisdiction is the indivad's domicile; for a corporation it is an
equivalent place, one in which the corporationasly regarded as at homé2That is,
the corporation must have substantial, continuarsj systematic contacts with the
forum state so as to “render [it] essentialljhame in the forum state3“It is, therefore,
incredibly difficult to establish general jurisdiction in arfom other than the place of
incorporation or principal place of business.”

As stated above, it is generaliptrediblydifficult to establish general jurisdiction
in a forum other than the place ofincorporatiorpoincipal place of business>Plaintiff
has put forward a Daily Drilling Report dated J@38§, 2013in his response t&ENSCO
plc's second supplemental brief support of its Rule 12 motion to dismi&sThis report
identifies “Ensco plc” as the Contractor of Rig NBb0O6located in the De Soto Canyon
which Plaintiff alleges is in the waters of the Ea® District of Louisiand? According to
Plaintiff, “Obvioudy, this daily drilling report evidences ongoingayto-day, long term
petroleum exploration activity in the waters of tBastern District. This is a systematic
business contact with Louisiana and the Easterrtridts No other interpretation is

rationaly possible.8

71721 Bourbon, Inc. v. House of Auth, LLT40 F. Supp. 3d 586, 592 (E.D. La. 20(&)ations omitted).
72564 U.S. 915, 924 (2011).

73Daimler AGv. Baumanl34 S. Ct. 746, 754 (2014giting Goodyear 564 U.S. 91h

74 Monkton Ins. Servs., Ltd. v. Rittef68 F.3d 429, 432 (5th Cir. 2014iting Daimler AG 134 S. Ct. at
760; Helicopteros 466 U.S. at 41112).

S Monkton Ins. Servs., Ltd768 F.3d at 432citing Daimler AG 134 S. Ctat 760 Helicopteros 466 U.S.
at 41+12).

6 R. Doc. 493.

7R. Doc. 49, at 2.

781d.

11



To make a prima facie showing of general jurisdictié’laintiff must produce
evidence that aiffmatively shows that ENSCO pla®ntacts with Louisiana are sufficient
to satisfy due process requiremedtsENSCO plc'sunrelated contacts mude so
substamial, continuous and systematic so as to rendeesdssentially at home in
Louisiana8% Even assuming the allegations related to the dglleport arérue,ENSCO
plc has not presentedpaima facieshowingthat Louisiana is a place “in whic[Ensco
plc] is fairly regarded as homérGiven the high threshold required to show that gahe
jurisdiction exists over a defendant in a forumethhan its place of incorporation or its
principal place of business, the Court finds thaiitiff has failed to make @rima facie
showing of general jurisdiction. As a result, theu€t does not have general jurisdiction
over ENSCO plc.

b. The Court Does Not Have Specific Jurisdiction OE&N'SCO plc

When the defendant’s contacts are less pervasiwuat may exercise specific
jurisdiction over a nosresident defendant “in a suit arising out of orated to the
defendant’s contacts with the forurd2’Specific jurisdiction exists, for example, where a
non-resident defendant “*has purposefully directecaitgvities at the forum state and the
litigation results from alleged injuries that arieat of or relate to those activitie$¥
Specific jurisdiction also exists where a noesident defendant “purposefully avails itself

of the privilege of conducting activities withingéHorum State, thus invoking the benefits

79 SeeAlpine View Co. Ltd. v. Atlas Copco ABD5 F.3d 208, 217 (5th Cir. 200 (X)jtations omitted).

80 Seeld. (citations omitted)Daimler AG 134 S. Ct. at 760

81SeeAnderson 924 F. Supp. 2d at 744uotingGoodyear 564 U.S. at 9223).

82l uv N'Care 438 F.3d at 469

83 Panda Brandywine Corp. v. Potomac Elec. Power, @53 F.3d 865, 868 (5th Cir. 200(guoting
Alphine View Co. v. Atlas Copco A,B05 F.3d 208, 216th Cir. 2000).
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and protections of its law$#“The nonresident’s ‘purposeful availment’ must be such
that the defendant ‘should reasonably anticipatedpéaled into court’ in the forum
state.®>The Fifth Circuit established threefactor analysis to guide courts in assessing
the presence of specific personal jurisdiction:

(1) whether the defendant has minimum contacts thenforum state, i.e.,

whether it purposely directed its activities towatlde forum state or

purposely availed itself of the privileges of corting activities there; (2)

whether the plaintiff's cause of action arises ofitor results from the

defendant's forunmrelated contacts; and (3) whether the exercise of
personal jurisdiction isafir and reasonabR.

To make grima facieshowing of specific personal jurisdiction, the plaff need
only satisfy the first two factor®’ “Although jurisdictional allegations must be accegt
as true, such acceptance does not automaticallyrtlesta prim a faciecase for specific
jurisdiction has been presente®. Establishing aprima faciecase still requires the
plaintiff to show the nonresident defendant’s pusefl availment of the benefits and

protections of and minimum contacts with the forghate.?° A district court need not

credit conclusory allegations, even if uncontrovdrie A Plaintiff may be required to

84 Burger King Corp. v. Rudzewic2a71 U.S. 462, 475 (198%%iting Hanson v. Denckla357 U.S. 235, 253
(1958)).

85 Ruston Gas Turbines, Inc. v. Donaldson ,C®.F.3d 415, 419 (5th Cir. 1993yuoting World-Wide
Volkswagen Corp. v. Woodso444 U.S. 286, 297 (198)

86 Nuovo Pignone, SpA v. STORMAN ASIA M310 F.3d 374, 378 (5th Cir. 20G2)uv N’'Care 438 F.3d
at 469.

87 Athletic Training Innovations, LLCv. eTadnc., 955 F. Supp. 2d 602, 613 (E.D. La. 20.13%e also 721
Bourbon 140 F. Supp. 3d at 59®3; Luv N’ Carg 438 F.3d at 469f the plaintiff makes gprima facie
showing, the burden of proof with respect to thiedHactor shifts to the defendant to “present enpelling
case that the presence of some other consideratisosld render jurisdiction unreasonable.”
Autogenomics, Inc. v. Oxford Gene Tech66 F.3d 1012, 101819 (Fed. Cir. 2009)See also Athletic
Training Innovationssupra, at 613

88 Panda Brandywine Corp253 F.3d at 868

89|d. (citingBurger King 471U.S. at 474"[T]he constitutional touchstone remains whethlee defendant
purposefully established ‘minimum contacts’in tioeum State.”)).

90 |1d. at 869(citing Felch v. Transportes LaMex, 92 F.3d 320, 326 n.16 (5th Cir. 1996)
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produce evidence affirmatively demonstrating théeddant’s purposeful availment of
the benefits and protections of and minimum caetdavith the forum statél

Although Plaintiff argues this Court has specifirigdiction over ENSCO pl¢
Plaintiff does not allegéhat the injuries leading to this litigatiomccurred hereWhen
that is the case,@urt may have specific jurisdiction eva tortonly if theplaintiff proves
thathis injuries arise out of or result from the defamd's purposefully directed activities
toward the forum stat& Plaintiff has failed to make prima facieshowing of specific
jurisdiction as he has not allegady facts in any of his filings which demonstratat (1)
ENSCO plc has minimum contacts with Louisiana orpgmsefully availed itself of the
privileges of conducting activities here or thaj (#is cause of action arises out of or
results from ENSCO pk Louisianarelated contactsThe Court finds it does not have
specific jurisdiction over ENSCO plc in this matter

c. The Court Has Rule 4(k)(2) Jurisdiction OMeNSCOplc

Federal Rule of Civil Procedure 4(k)(@jovides:

For a claim that arises undérderal law, serving a summons or filing a
waiver of service establishes personal jurisdictomer a defendant if:
(A)the defendant is not subject to jurisdiction in atgte’s court of
general jurisdiction; and
(B)exercising jurisdiction is consistent with the Usdt States
Constitution and law§3

The Rule was enacted to fill an important gap ie plirisdiction of federal courts

in cases arising under federal law:

911d. (“Appellants’ ole evidence is their state court petition, whidleges ‘on information and belief that
Appellee knew Appellants are Texas residents andwkits actions would intentionally cause harm in
Appellants in Texas. Appellants present no othedewce of Appellee’s contacts with Texas relatiog t
Appellants’ claims, and thus the district court peoly concluded that the allegations are merely
conclusory.”).

92 Anderson 924 F. Supp. 2d at 748iting Clark v. Moran Towing & Transp. Co., IncZ38 F. Supp. 1023
(E.D. La. 1990).

93Fed. R. Civ. P. 4(k)(2)Service was made upon ENSCO plc through persseraice on three of its Senior
Vice PresidentsSeeR. Docs. 25, 26, 27.
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Thus, there was a gap in the courts’jurisdictizvhile a defendant may have
sufficient contacts with the United States as a Mho satisfy due process
concerns, if she had insufficient contacts with amygle state; she would
not be amendable to seceiby a federal court sitting in that state . ul&R
4(k)(2) was adopted in response ttus problem of a gap in the courts’
jurisdiction . . .94

“The Fifth Circuit has adopted the burdshifting framework adopted by the
United State Court of Appealsifthe Seventh Circuit®® Under this framework:

The Plaintiff must make a prima facie case thatrile applies by “showing

(1) that the claim asserted arises under federal &) that personal

jurisdiction is not available under any situatispecificfederal statue, and

(3) thatthe putative defendant’s contacts with the natioma ashole suffice

to satisfy the applicable constitutional requirerteenAdditionally, the

plaintiff must certify that, based on the informatithat is readily available

to the plaintiff and his counsel, the defendanhdg subject to suit in the

courts of general jurisdiction of any state. Ont&®imtiff has made a prima

facie case, then the burden shifts to the defentd@aptoduce evidence that

demonstrates that it is subject to jurisdictioramother state and/or that it

has insufficient contacts with the United States aghole?6

The Fifth Circuit has concluded that cases fallimgler a federal court’s admiralty
jurisdiction are “claim[s] arising under federaWafor the purpose of Rule 4(k)(2y.
Therefore, Rule 4(k)(2) applies in the present dasdaintiff O'Berry can demonstrate
that “(1) the defendant in question is not subjecthe general jurisdiction of any other
state, and (2) that exercising jurisdictimnconsistent with the due process clause of the
Fifth Amendment, meaning that the defendant haBcserfit minimum contacts with the

United States as a whol&8™The Fifth Circuit has held that a ‘piecemeal arsadyof the

existencevel nonof jurisdiction in all fifty states is not necessary. Rather|@og as a

94 Adams v. Unione Mediterranea Di Sicurt#64 F.3d 646, 6561 (5th Cir. 2004)JquotingWorld Tanker
Carriers Corp.v. M/V Ya Mawlay,®9 F.3d 717, 7222 (5th Cir. 1996)).

95 Johnson v. PPl Technology Services, L9226 F. Supp. 2d 873, 883 (E.D. La. 2013]citing ISI Int]
Inc.v. Borden Ladner Gervais LLLR26 F.3d 648 (7th Cir. 200)1)

9 ]d. at 883(citing United States v. Swiss American Bank, 181 F.3d 30, at 41 (1st Cir. 1999)
97SeeWorld Tanker Carriers Corp99 F.3d at 723

98 Johnson926 F. Supp. 2d at 882 (E.D. La. 20{8Xing Adams v364 F.3d at 651
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defendant does not concede jurisdiction in anostiate, a court may use 4(k)(2) to confer
jurisdiction.”®®“If . . . the defendant contends that he cannosbed in the forum state
and refuseso identify any other where suit is possible, thbe federal court is entitled
to use Rule 4(k)(2)®0

On November 21, 2016, the Court issuedOrder requiring all nameldefendants
to file a separate memorandum clarifying whethenggal jurisdiction exists in any
jurisdiction in the United States oveachof the named Defendant$! ENSCO plc did
not fully respond to the Court’s Order, and instead, meredyiged a historical account
of ENSCO'’s evolving corporate structyedding “There is no subjeanatter or personal
jurisdiction over [ENSCO plc] in the Eastern Distriof Louisiana.’2 However, in its
Third Supplemental Briefin Support of its Motioo Dismiss, ENSCO pleepresents‘in
this case, there is no basis for jurisdiction iry apecificDistrict Court because [it does]
not have any contact with the United States andafisforeign corporation] that
maintain[s] all of [its] activities oversea&?® This is sufficient toshow thatENSCO plc
has not conceded it mubject to the generalrisdiction of any state.

ENSCOplcargues its contacts with the United States argimfcant and therefore
are notsufficient to demonstrate that exercising jurisasintover ENSCO plcis consistent

with the due process clause of the Fifth Amendm@htPlaintiff, however, has

99 0gden vGlobalSantaFe Offshore Servicesl F. Supp. 3d 832, 8380 (E.D. La. 2014fquotingAdams
364 F.3d at 651

100]1d. at 840 See alsoJohnson 926 F. Supp. 2d at 88&5. In Johnsonthe defendant argued it should be
required to stipulate to jurisdiction some other forum as a result of its denial of jdigsion in the court
hearing its motion to dismis¢d. at 884 The Fifth Circuit, rejecting defendant GSF’s argum,estated,
“Unfortunately for GSF, that is exactly what thetRiCircuit has stated thd&ule 4(k)(2) requires it to do.”
Id. The Court also explained, “Moreover, this Court lygagen Defendants ample opportunity to make such
an assertion and, yet, Defendants have refused sod|d.

101R, Doc. 46.

102R. Doc. 51, at 4.

103R. Doc. 68, at 2.

104R. Doc. 43, at & (citingPorina v. Marward Shipping Cp521F.3d 122 (2d Cir. 2008)
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demonstratedhatENSCO plc hasufficient minimum contacts with the United States
a whole Plaintiff points out thaENSCO plc “maintains a U.Shased western hemisphere
operational headquarteirs Houstonwhich is staffed byhree Senior Vice Presidents and
apparently Senior Legal Counsek(, personngl”’195In his deposition, Christian Ochoa,
Ensco, Inc.’s Director of Tax, stated that one BFFCO plc’s “operational headquarters”
is in Houston©¢Ochoa als@acknowledged that ENSCO pl¢%) Senior Vice President for
Western Hemisphere Activities, Gilles Luca; (2) &iPresident for Human Resources,
Maria Silvia; and (3) Senior Vice President for accal Matters, John Knowlton, all have
offices in Houston, Texa®’ Additionally, Ochoa stated that Steve Brady, who was
previously Senior Vice President, Western Hemisghands now Senior Vice President,
Eastern Hemisphere, was based in Houston beforgylreiocated to Londoas a result
of hispromotion108

The Court finds thaENSCO plc has sufficient contacts with the Uniteadt8s as a
whole such that exercisingrisdiction over ENSCO plc pursuant to Rule 4(k)(2) of the
Federal Rules of Civil Procedure does not exceedtbundaries of theukprocess lause
of the Fourteenth Amendmenri$?

[1. ENSCO plc’s Motion to Dismiss on the Basiskmrum Non Conveniens

In its Motion to Dismiss, ENSCO plc argues the Rtdf's claims should be

dismissed on the basis ffrum non convenien8° ENSCO plc argues the Court should

105R. Doc. 49, at 8 (emphasis in original).

106R. Doc. 303, at 5.

107R. Doc. 303, at 4.

108|d.

109 Given that Louisiana’s longrm statute confers personal jurisdiction to timeits of constitutional due
process, the Court need not further inquire ashetler its exercise of personal jurisdiction ov&SO
plc would violate Louisiana lawseeLuv N Care, 438 F.3d at 469.a. R.S. 13:3201(B)

10R. Doc. 61, at 12.
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inquire whether U.S. or foreign law applies andoifeign law applies, “Whether another
adequate forum is availabdivhere all defendants are anadte to process1ENSCO plc
argues that an application of thauritzenRhoditisfactors indicate that eitlmeritish or
Saudi Arabian law should goverhis lawsuit and that it is amable to suit in either the
United Kingdom, Cayman Islands or Saudi Arabia.

In Gonzala v. Naviera Neptuno A.Athe Fifth Circuit explained‘Although the
plaintiff's choice of forum should not ordinarilyebdisturbed, the doctrine of forum non
conveniens permits a court to resist imposition mgs jurisdiction even when subject
matter jurisdiction is conferred by statute or pmral jurisdiction is conferred by
minimum contac or consent!3 In determining whether a particular forum is
appropriate, the court is required to balance theape interests of the litigants as well
as the public interest of the chosen fordéThe private interests to be considered
include: (i) relative ease of access to sourcepraff; (ii) availability of compulsory
process for attendance of unwilling, and the cosblotaining attendance of willing,
witnesses; (iii) possibility of view of premisesaiview would be appropriate to the action;
(iv) all other practical problems that make trial af case easy, expeditious and
inexpensive; and (v) enforceability of a judgmeidrnie is obtained® The public interest
factors include: (i) the administrative difficuladlowing from court congestioniji) the
local interest in having localized controversiesalwed at home; (iii) the interest in
having the trial of a case in a forum that is faarilwith the law that governs the action;

(iv) the avoidance of unnecessary problems and lmbsfof law, or an application of

md. (citations omitted).

121d. at 12-13.

13832 F.2d 876, 878 (5th Cir. 198{®iting Gulf Oil Corp. v. Gilber{ 330 U.S. 501, 508 (194)7)
141d.

15]d. (citing Gilbert, 330 U.S. at 508
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foreign law; and (v) the unfairness of burdenintgzeins in an unrelated forum with jury
duty.l16

In its Motion to Dismiss, ENSCO plc argues, “In assingforum non conveniens
the court must first decide whether U.S. law oreign lav applies. The Fifth Circuit
previously applied a “tweprong admiralty forum non conveniens analysis’ whic
required that the district court determine the cemf law before addressing the issue of
forum non convenien¥18“However, thisis no longer binding law within ti&th Circuit
asVaz Borralhowas expressly overruled on this very issé@."Courts no longer use a
modifiedforum non conveniengsic] analysis in any cases, including those agsimder
the Jones Act and involving general maritimag. Now, choice of law is just one of the
many considerations in thdéorum non conveniensanalysis andalone is not
determinative.®20

The Fifth Circuit has explained th&i] n deciding whether to dismiss a case for
forum non conveniens, the districburt must first determine whether an adequate
alternative forum is available?21“lf an alternative forum is both adequate and aafali,
the district court must then weigh the various pterand public factors to determine
whether dismissal is warranteé? “Ultimately, the inquiry is where the trial will Is¢

serve the convenience of the parties and the isteraf justice.23“A plaintiff's choice of

u61d. (citing Gilbert, 330 U.S. at 510In re Air Crash Disaster Near New Orleans, La. Qnyl9, 1982821
F.2d 1147, 11663 (5th Cir. 1987).

R, Doc. 61, at 12 (citingvolyrakis v. M/V ISABELLE568 F.2d 863 (5th Cir. 198R)

18 | ayson v. Baffinnvestments, Ltd.2015 WL 5559886, at *3 (M.D. La. Sept. 18, 20{§uotingVaz
Borralho, et al. v. Keydril Co., et 81696 F.2d 379 (5th Cir. 198R)

191d. (citing In re: Air Crash 821 F.2d at 1163

120d. (citations omitted).

1210Keefe v. Noble Driling Corp, 347 F. Appx 27, 31 (5th Cir. 2009¢iting In re: Air Crash 821 F.2d at
1169).

122]d. (citing In re: Air Crash 821 F.2d at 1165

23|d. (citing DTEX, LLC, v. BBVA Bancomg$.A, 508 F.3d 785, 794 (5th Cir. 2007)).
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forum is not conclusive, and ‘a foreign plaintif§election of an American forum deserves
less deferencghan an American citizen’s selection of his homeufo.”124 “The
Defendant has the burden of proof on all elemeslh In re: Air Crash the Fifth
Circuit explained:

This burden of persuasion runs to all the elemeoftshe forum non

conveniens analysig.herefore, the moving defendant must establish that

an adequate and available forum exists as to ddrtkants if there are

several. If the moving defendant carries this mlitburden, it must also

establish that the private and public interestsgivdieavily on the side of

trial in the foreign forum. The Supreme Court haelchthat a moving

defendant need not submit overly detailed affidatat carry its burden, but

it “must provide enough information to enable thstdct court to balance

the partiesnterests.”26

Defendant does not argue another forum is necegsardre convenient, but
instead,argues it is amenable to suit in either the Unik&gdom, Cayman Islands or
Saudi Arabia based largely on an argument rootealghoiceof-law analysis?” Further,
the Defendant provides little to no support forargument that the public and private
factors favor litigating this case in either of ttheee identified alternative forums abroad.
Having considered the presumptions that (1) pl#fietchoice of forum should not
ordinarily be disturbed and (2) an American citigseselection of his home forum
deserves more deference than a foreign plain#tection as an American forum, in
addition to the fact that the burden of provigum non convemnsfalls on the
Defendant, theCourt finds ENSCO plc has not met its burden ofgr&NSCO plc’s

motion to dismiss on the basisfofum non conveniens denied.

V. Has Plaintiff Stated a Viable Claim Against ENSCIOD

1241d. (citing In re: Air Crash 821 F.2d at 1164

251d. (citing DTEX, LLG 508 F.3d at 794

126|n re: Air Crash 821 F.2d at 11645 (citing Piper Aircraft Co. v. Reynai54 U.S. 235, 258 (198)1)
271d. at 1213.
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ENSCO plc contends that beyondisdiction and venue, the Plaintiff's Jones Act
and General Maritime claims against ENSCO plc dse aubject to dismissal on 12(b)(6)
grounds considering the Plaintiff was never emptbysyy ENSCO plc, but rather, was
employed by a separate and distin€Cayman corporation, ePefendant ENSCO
Limited.128

“AJones Act lawsuit may be properly filed only agsi the seaman’s employe?
Courts have held, however that “the existence.afan employer/employee relationship
must be determined under maritimeaM and that resolution of the issue is muoally a
factual one within th@rovince of a jury.™30

As the Fifth Circuit has explained, “A Jones Achaioh also requires proof of an
employment relationship either with the owner of tressel or with some other employer
who assigns the work to a task creating a vesgeheotion, for (b)y the express terms of
the Jones Act an employemployee relationship is essential to recoveBL™In
determining who is an employer for recovery undes §ones Act, contras the critical
inquiry.”132“The Fifth Circuit has established that the fadandicating control over an
employee include payment, direction, and supernisibthe employee include payment,

direction, and supervision of the employee. Alslevant is the source of the power to hire

28R, Doc. 6, at 2. To the extent ENSCO plc challengbsther the Eastern District of Louisiana is ajpep
venue, the Court finds that its finding of 4(k)(2¢rsonal jurisdiction satisfies this matter. Altlgbuthe
Court is cognizant that the question of venue ®idict from the question of personal jurisdictidtyle
4(k)(2) essentially establishes proper venue thhoiig rule that a foreign defendant may be suedny
district when the defendant has sufficient contadt$ the United States as a wkoSeeJohnson 926 F.
Supp. 2d. at 883 n.1Gee alsplSI Intern., Inc. v. Borden Ladner Gervais LL#56 F.3d 548, 5553 (7th
Cir. 2001) Allied Van Lines, Inc. v. Beamaf008 WL 4866052, at *2 n.1 (N.D. lll. July 21, @8).

129 1 THOMAS J. SCHOENBAUM, ADMIRALTY AND MARITIME LAW § 6-23 (5th ed. 2011)internal citations
omitted).

130 Holloway v. Pagan River Dockside Seafood, |®869 F.3d 448, 45@uotingW heatly v. Gladden660
F.2d 1024, 1026 (4th Cir. 1981)

131 Guidry v. South Louisiana Contractorlc., 614 F.2d 447, 452 (5th Cir. 198@quoting Spinks v.
Chevron Oil Co.507 F.2d 216, 224 (5th Cir. 1975)).

132Cordova v. Crowley Marine Sery2003 U.S. Dist. LEXIS 13567, at *7 (E.D. La. J@9, 2003).
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and fire.”33“Further, the Fifth Circuit has reasoned that @ontrol which is exercised
must be substantial; the mere possibility of som®tcol over the actions of an employee
will not suffice to define an employamployee relationship.134
It is undisputed that Plaintiff was employed by EDCS Limited 135 Plaintiff,
however, maintains that he was also the concurmmployee & or the borrowed
employee oENSCO plc13¢ In hisSecond Supplemental Memorandum in Opposition to
Defendant’s Motion to Dismis®ppositions to ENSCO plc's motion to dismigdaintiff
argues ENSCO plc:
Uses ‘separate’but whoHgwned direct and indirect subsidiaries as if they
were departments. One subsidiary (Ensco Internatjomc.) provides
insurance benefits regardless where a U.S. citizen eyeglc assigned, and
another (Ensco, Inc.) provides human resources pagroll services
regardless of where the U.S. citizen employee s8gaged. And U.S. citizen
employees like Mr. OBerry are papéransferred between Ensco Offshore
Company (Gulf of Mexico) and Ensco Limited (oversp&”’
The Court construes these néartualallegations in Plaintiff's opposition memorandum
as a motion to file an amended complai#ft.Rule 15(a) fequires the trial courio grant

leave to amend freely, and the language of thig mMinces a bias in favmf granting

leave to amend139 A district court must possess a "substantial reasomneny a motion

133]d. (quotingVolyrakis v. M/V Isabelle668F.2d 863, 866 (5th Cir. 198p)

134|d'

B5R. Doc. 36, at 2.

136 1d.

BB7R. Doc. 52, at 3.

138 SeeMorin v. Moore 309 F.3d 316, 323 (5th Cir. 2002)This Court has held, that in the interest of
justice a revised theory of the case set forthhia plaintiff's opsition should be construed as a motion to
amend the pleadings filed out oftime and grantgthte district court pursuant to the permissive coand

of Rule 15") (citingSherman v. Hallbauge#55 F.2d 1236, 1241 (5th Cir. 1972%tover v. Hattiesburg Ru
Sch. Dist. 549 F.3d 985, 989 n.2 (5th Cir. 200@jting with approval cases in which the districtuct
construed new allegations in opposition memorandasnmadion to amend under Rule 15(a)).

139] yn-Lea Travel Corp.v. Am. Airlines, In@283 F.3d 282286 (5th Cir. 2002jinternal quotation marks
omitted).
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under Rule 15(a¥*% No such reason exists in this ca¥be Court wil allow Plaintiff an

opportunity to amend his complaint.

CONCLUSION

For the foregoing reasons;

ITIS ORDERED thatENSCO plc’s Motion to Dismiss IBENIED to the extent
it seeks dismissal of Plaintiff's claims pursuamt Rule 12(b)(1), Rule 12(b)(2) ohe
Federal Rules of Civil Procedure af@um non conveniens

IT IS FURTHER ORDERED that Plaintiff is granted leave to amend his
complaint to address the arguments raised in ENSGS3 Rule 12(b)(6) motion to
dismiss on or befor@dhursday, March 30, 2017 If Plaintiff timely files his second
amended complaint, Defendant’s Rule 12(b)(6) MotionDismisg4! will be dismissed
without prejudice as moot. ENSCO plc will beee to reurge its motion to dismiss in a
timely fashion after Plaintiff's second amendaxmplaint is filed.

New Orleans, Louisiana, this20th day of March, 2017.

"SUSIE KAO_R%AA_ _______
UNITED STATES DISTRICT JUDGE

14oSmith v. EMC Corp.393 F.3d 590, 595 (5th Cir. 2004In deciding whether to grant leave under Rule
15(a), courts may consider factors such asdue delay, bad faith or dilatory motive on tharipof the
movant, repeated failures to cure deficiencies fmgadments previously allowed, undue prejudice ® th
opposing party by virtue of allowance of the ameredry and futility ofthe amndment."Jones v. Robinson
Prop. Grp, LP, 427 F.3d 987, 994 (5th Cir. 2005)

141R. Doc. 6.
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