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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOENDEL HERNANDEZ, ET AL. CIVIL ACTION
Plaintiff s
VERSUS NO. 16-3621
c/w 17-46
DEDICATED TCS, L.L.C., ET AL . SECTION: “E” (5)
Defendants

Appliesto: BOTH CASES

ORDER AND REASONS

Before the Court is a Motion to Dismiss Pursuanféderal Rule of Civil Procedure
12(b)(6)filed by Defendants Bulk Resources/Louisiana, LEBU(k Louisiana”) and Bulk
Resources, Inc. (“Bulk Inc.”) requesting that t@isurt dismiss the claims brougagainst
them by Plaintiffs, Joendel Hernandez and Anthony DuckiWwoKthe “Hernandez
Plaintiffs”).1 The Hernandez Plaintiffs oppose this mot#n.

Also before the Court is a Motion to Dismiss Punsu&o Federal Rule of Civil
Procedure 12(b)(6Jiled by Bulk Inc. requesting that this Court disaithe claims
brought againsit by Plaintiffs, Demond Stack, Armond Burnett, ledharnett, Pamela
Burnett, Nakita Stack, and Shenita Stack, individuand on behalf of the Estate of
Armond Stack (“Stack Plaintiffs.”j.The Stack Plaintiffs oppose this motién.

For the following reasons, the pending motions temdss areGRANTED IN

PART andDENIED IN PART.

1R. Doc. 87.

2R. Doc. 89. As discussed in greater detail beldwe, HHernandez Plaintiffs did not address the argutmen
raised by Bulk Louisiana in thmotion to dismissSee id.

3R. Doc. 93.

4R. Doc. 96.
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BACKGROUND

On November 1, 2008, Bulk Inc. and Dedicated TC8,C. (referred to asDTCS”
or “Dedicated”)entered into an Operating Agreement whereby DaG&ed tmperate
Bulk Inc.’s facility at the Port of New Orlear?!On May 1, 2010, Arkem, Inc. (“Arkema”)
and Bulk Inc. entered into a Transloading Agreemeinéreby Bulk Inc. agreed to, among
other services, clean Arkema’s tank cérs.

On April 22, 2016, the Hernandez Plaintiffs filecethcomplaint against DTCS and
Arkema?’ On March 82017, the Court granted the Hernandez Plaintiffstion for leave
to file an amended complaint naming Bulk Louisiaaad Bulk Inc. as additional
defendant$.0On October 6, 2016, the Stack Plaintiffs filed thiaiitial complaintagainst
DTCS, RST Insurance Company, Bulk Louisiana, UVWunance Company, Arkema, Inc.
and XYZ Insurance Companiy the Civil District Court for the Parish of Orlea, State of
Louisiana? DTCSfiled a notice of removal in this distric. On April 4, 2017, the Court
granted DTCS’ ex partemotion to consolidate the Hernandez and Stack FEféah
actions On April 11, 2017, the Stack Plaintiffs filed thekirst Supplemental and

Amended Complaint?

5SeeR. Doc. 811. The Stack Plaintiffs attached a copy of the @pierg Agreemenfand Transloading
Agreementto their First Supplemental and Amended Complas#eid. The Hernandez Plaint#fdid not
attach a copy of the Operatinggreementor Transloading Agreemento their Complaint, First
Supplemental and Amending Complaint, or Second $rppntal and Amending Complaint. The Court
finds that it mayalso considermaterials outside the Hernandez Plaintiffs’ comptan deciding their
motion, including the Operating Agreement and the Traadlog Agreement, as the Hernandez Plaintiffs’
factual allegations explicitly reference Bulk Irseccéontracts with Arkema and [TB. See e.g.Sullivan v.
Leor Energy, LLC600 F.3d 542, 546 (5th Cir. 20 1(jtations omitted).

6 R. Doc. 812.

"R.Doc. 1

8 R. Doc. 60.

9 Case No. 1+tv-46, R. Doc. 1.

01d.

1R. Doc. 72.

2R. Doc. 81.



The consolidated actioregise out ofin incident occurring on or about October 8,
2015. Onthat date, Joendel Hernandez, Anthony Duckworth and Armond IStac
employees of DTCS, were assigned to clearAekematank caratthefacility operatedoy
DTCS at the Port of New OrleanBlaintiffs allege thagtalthough the tank car to be cleahe
contained hazardousnd toxic chemical vapors, thewere ordered to enter the tank car
without the protective equipmentededo ensure their ability to breathe. The Plaintiffs
allege theyall immediately lost consciomess and that Armond Staakventuallylost his
life, as a direct result of threexposure to hazardous vapors andrtheck of oxygen in the
tank car.

The Hernandez and Stack Plaintifidaims against Bulk Inc. sound in tofihe
claims alleged by the Hernandez and Stack Pif#nfall under three distinct theories of
tort liability: (1) Bulk Inc. voluntarily and contractually assumedwtylto provide a safe
and OSHAcompliant working environmento the Plaintiffs by enteringinto the
Transloading Agreement with ArkemandBulk Inc. negligentlybreached this dut¥, (2)
Bulk Inc. was negligent in failing to mOnitor andervise the work being performed by
DTCSunder a theory of premises liability and (3)Bulk Inc. was negligent in hiring
DTCS, an entity thait knew was not responsible anlkdathad a known record of safety

violations 15

BBR. Doc. 61at 3; R. Doc. 81 at.17

1“4 R. Doc. 61at 3; R. Doc. 81 at 6; Case Ne4®6/R. Doc. 18 at 6.

15R. Doc. 61 at 3; R. Doc. 81 at-18; Case No. 46 R. Doc. 18 at 6. Although the Stack Plaintiffs also
alleged that Armond Stack “was a thiparty beneficiary of the obligations assumed bykBiol provide a
safe working environment under both the Cgtérg and Transloading Agreements,” in their resgpmbo
Bulk Inc.’s Motion to Dismiss, the Stack Plaintisate, “The Contracts discussed above serve this ffiar
tort liability against Bulkrather than contractual liabilityunder a ‘stipulation pourwrui.” SeeR. Doc. 96
at 5 (referencing R. Doc. 81 at 18) (emphasis adlded
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LEGAL STANDARD

Pursuant td-ederal Rule of Civil Procedure 12(b)(&) district court may dismiss
a complaint, or any part @f for failure to state a claim upon which relief ynlae granted
if the plaintiff has not set forth factual allegaitis in support of his claim that would entitle
him to relief1 “To survive a motion to dismiss, a complaint musintain sufficient
factual matter, accepted as true, to ‘state a ckaimelief that is plausible on its facé?”
“A claim has facial plausibility when the plaintiffleads factual content that allows the
court to draw the reasonable inference that themddnt is liable for the misconduct
alleged.”® The court however,does not accept as true legal conclusions or mere
conclusory statements, and “conclusory allegationlggal conclusions masquerading as
factual conclusions will not suffice to prevent aotion to dismiss.® “[T]hreadbare
recitals of elements of a cause of action, suppmbkig mere conclusory statements” or
“‘naked assertion[s] devoid of further factual enb@ment” are not sufficier®

In summary, “[flactual allegations must be enoughdwse a right to relief above
the speculative levek*“[W]here the wellpleaded facts do not permit the court to infer
more than the mere possibility of misconduct, tbewplaint has allegedbut it has not
show[n]—that the pleader is entitled to reliek™Dismissal is appropriate when the

complaint ‘on its face show[s] a bar to relief3”

16 Bell Atl. Corp. v. Twombly550 U.S. 544555 (2007) Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007)

17 Ashcroft v. Igbal556 U.S. 662, 678 (2009yuotingTwombly, 550 U.S. at 570

81d.

19S. Christian Leadership Conference v. Supreme Cofithe $ate of La, 252 F.3d 781, 786 (5th Cir.
2001)(citing FernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5tGir. 1993).

20 |gbal, 556 U.Sat 663, 67fcitations omitted).

21Twombly, 550 U.S. at 555

22|d. (quotingFed. R. Civ. P. 8(a)(2)

23 Cutrer v. McMillan, 308 F. App’x 819, 820 (5th Cir. 200¢percuriam) (quotations omitted).
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LAW AND ANALYSIS

I. The Hernandez Plaintiffs’ Claims Against Bulk Loiaisa

On March 8, 2017the Hernandez PlaintiffSled their Second Supplemental and
Amending Complaint naming Bulk Louisiana and Buficl as additional defendanis.
On May 8, 2017, Bulk Louisiana and Bulk Inc. filékheir motion to dismiss the claims
brought by the Hernandez Plainti#fsln the motion to dismiss, Bulk Louisiana argues
the claims against it should be dismissed becatulsas no connection to the incident at
issue?6 Although the Hernandez Plaintiffs filed a respomsepposition to the motion to
dismiss filed by Bulk Inc. and Bulk Louisiana, theernandez Plaintiffs id not address
the arguments raised by Bulk Louisia#ra.

Bulk Louisiana’s Motion to Dismiss the claims radsagainst it by the Hernandez
Plaintiffs is granted.

II.  Whetherthe Plaintiffs Stated a Claim that Bulk Inc. Assuin&Duty to Provide
Safe Working Conditions and Breached that Duty

The Hernandez and Stack Plaintiisgue they havsufficiently allegeda claim
againstBulk Inc.for voluntarily assuminghe duty to provide safe working conditions for
DTCS’ employees working at the port locatiand then negligently breaching that ddgy
The Plaintiffs point to their allegatiorisat Bulk Inc. contractually assumed certain duties
when it entered into the Transloading AgreementhwArkema;2° that Bulk Inc.

representeth theTransloading Agreemenhat it had “all necessary knowledge, skilland

24R. Doc. 61.

25R. Doc. 87.

261d. at 1.

27SeeR. Doc. 89. The Court alsmotesthat in Stack after the Court granted the Plaintiffs leave tmduct
jurisdictional discovery, the Stack Plaintiffs flean amended complaint in which the Plaintiffs remad
Bulk Louisiana as a named defenda®¢eR. Doc. 81.

28R. Doc. 61at 23; R. Doc. 81l at 4

29R. Doc.61at 23; R. Doc. 81at 4



experti®e to handle” Arkema’s materiaf®;and thatunder the Transloading Agreement,
Bulk Inc. was required to “take everyreasonablegaution to minimize any hazard while
performing Services” under the Agreement “notify its employees of all hazards
associated with materials [handled under the Agrerthand protect its employees from
any hazards”and to “provide to all employeesnd contractors working in or around
the Facilitysufficient training for the employeesnd contractors to carry out their
duties in a safe and responsible manner3?i. .”

“lUlnder Louisiana jurisprudence, parties who volanly assume certain duties
for workplace safety must perform those duties ireasonable and prudent manné?.”
“Louisiana courts have long held that where a pergoluntarily undertakes to perform
a task, he thereby assumes the duty to exercissonedle care in performance of that
task and may be held liable for damage caused éyptbach of that duty, even though he
may have had no prior obligation to perform thekt&s “Though the law may impose no
duty to act, once a person undertakes to act, h&t mha so with reasonable car¥.”

Louisiana courts applyection 324A of the Restament (Second) of Torts to
determineliability to a third person for negligent performen of an undertaking®
Section 324A of the Restatement (Second) of Tprtwides

One who undertakes, gratuitously or for considemattorender services to

another which he should recognize as necessath®protectiorof a third
person or his things, is subject to liability toetbhird person for physical

30R. Doc. 81 at 4See alsdR. Doc. 96 at .

31R. Doc. 81 at 4See alsdr. Doc. 61 at 23; R. Doc. 96 at 8 (citing R. Doc. 8 at 1 9.2) (emphasis added
by Plaintiffs), R. Doc. 89 at 3 (citing R. Doc. 61).

32Bujol v. Entergy Servs., In20030492 (La. 5/25/04), 922 So. 2d 1113, 1138hered to on reh'g (Jan.
19, 2006)

33In re FEMA Trailer Formaldehyde Prod. Liab. Litig838 F. Supp. 2d 497, 513 (E.D. La. 20{&j)ing
LeBlanc v. Stevensoi70 So. 2d 766, 7701 (La. 2000).

341d.

35Bujol, 922 So. 2dcat 1129 (citing Tillman v. Travelers Indemnity Gab06 F.2d 917 (5th Cir. 197p)See
alsoMundy v. Dept of Health &Human Re$20 So. 2d 811 (La. 1993 arris v. Pizza Hut of Louisiana,
Inc., 455 So. 2d 1364 (La. 1984)

6



harm resulting from his failure to exercise readwoleacare to protect his
undertking, if

(a) his failure to exercise reasonable care in@gsdhbe risk of such
harm, or

(b) he has undertaken to perform a duty owed bydther to the
third person, or

(c) the harm is suffered because of reliance ofdtieer or the third
person upa the undertakind

“[BJecause such cases involve the imposition dbilidy where the law imposes no duty,
the critical threshold question in any such casehether the defendant affirmatively
undertook to perform the task or services at iS$lén its notes to Section 324A of the
Restatement (Second) of Torts, the American Lawtilage takes no positiomas to
whether “the making of a contract or a gratuitousrise, without in any way entering
upon performance, is a sufficient undertaking teulein liability under the rule stated in
this Section.38 In this case, the Plaintifsllegethat Bulk Inc. entered intoBransloading
Agreement with Arkema whereby Bulk Inc. voluntardygsumed certain duties, but the
Plaintiffs do not allegehat Bulk Inc. ever undertook to perform these dutiBsllk Inc.

may be entitled to dismissal on this basis aldinengiving the Plaintiffs the benefit of

36 Restatement (Second) of Torts § 32n Law Inst. 1965).

37In re FEMA Trailer Formaldehyde Prod. Liab. Litig838 F. Supp. 2d at 54B4 (citing Bujol, 922 So. 2d
at 113038).

38 Restatement (Second) of Torts 8 32@¥n Law Inst.1965). The Court notes, however, thaBnjol, the
Louisiana Supreme Court explained, “In determinitgether a parent corporation affirmatively undekoo
the duty of safety owed by its subsidiary, courévé looked to the scope of the parent’s involear) the
extent of the parent’s authority, and the undedyintent of the parent to determine whether theepar
corporation affirmatively undertook the duty owed the subsidiary.Bujol, 922 So. 2d at 113titations
omitted. Quoting the First Circuit’s opinion Muniz v. National Can Corporatigrthe Louisiana Supreme
Court explained, “Because an employer has a-delegable duty to provide safe working conditioasifs
employees, we do not lightly assume that a paremparation has agreed to accept this responsibility
Neither mere concern nor minimal contact about tyafeatters creates a duty to ensure a&sadrking
environment for employees of a subsidiary. To eksabsuch a duty, the subsidiary’s employee mustvwsh
some proof of positiveundertaking by the parent corporatioid” (quoting Muniz, 737 F.2d 145, 148 (1st
Cir. 1984). The Louisiana Supreme Court did addyéner, that “[sJuch an undertakingay be express, as
by contract between the parent and the subsid@rig,may be implicit in the conduct of the pareénd. at
1132
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the doubt an@ssuminghe allegatiorthatBulk Inc.entered into @ontractual agreement
with Arkema, without ag allegation that Bulk, Inc. undertoglerformance, isufficient
to establish an undertakinthe Plaintiffs have nosufficiently allegeda claim that Bulk
Inc. assumed a duty owed to them.

To satisfy Section 324Ahe Plaintiffsmustallegethat (a) Buk Inc.’s failure to
exercise reasonable care increased the risk of harrthem; or (b) thatBulk Inc.
underbok to perform a duty owed bthe other Arkema to third persos, theinjured
employes; or (c) they suffered harm because they or DTCS religbn Bulk Inc.'s
undertaking®® The Plaintiffs do not allege th&ections 324A(a) or 324c) apply.The
only scenariadhe Plaintiffspossiblyallegeis under Section 324A() thatBulk Inc. has
undertakerto perform a duty owetb them by Arkema

In Bujol, the Lousiana Supreme Court explained that an undertakinger
Section 324A(b):

[I[[s a more stringent requirement thahe ‘positive undertaking’

requirement of the introductory paragraph [of § BR4The majority of

cases that have held that a parent, or other entityonly be liable for a

voluntary assumption of duty under 8 324A(b) whéhat corporation’s

undertakng was intended to supplant, not just supplem#rg subsidiary’s

duty.40
The Plaintiffshave not alleged Arkema had a duty to them. Neitteare they alleged that
Bulk Inc. assumed any duty owed to them by ArkeiMast importantly, theynavenot

allegad thatany undertaking by Bulk Incwasintended to supplant, not just supplement,

DTCS’duty to provide a safe work environment to émployees.

39 SeeRestatement (Second) of Torts § 32@¥n Law Inst. 1965). IrBujol, the Louisiana Supreme Court
restated the three subparts of Section 324A a9:tlfe defendant’sdilure to exercise reasonable care
increase the risk of such harm; or (b) the defernides undertaken to perform a duty owed by the eyayl

to the injured employee; or (c) harm is suffereddiese of reliance of the employer or the injurechéaygee
uponthe undertaking.SeeBujol, 922 So. 2d at 11381 (citing Tillman v. Travelers IndemnitZo., 506
F.2d 917 (5th Cir. 197%)

401d. (collecting cases).



The Plaintiffs have not sufficiently alleged a teataim against Bulk Incunder the
theory that Bulk Incassumed a duty to provide a safe work place for B E@ployees.

1. Whether the Plaintiffs Have Alleged a Viable Clafgainst Bulk Inc. for Premises
Liability

Bulk Inc. moves to dismiss this claim becauthee Plaintiffsdid not sufficiently
allegea valid claim againstBulk Inc. as the owner of the premises where the accident
occurred4?

The StackPlaintiffs allege that under the Operating Agreement with DTB3kK
Inc. “retained the right to inspect the Facility determine DEDICATED’s compliance
with the Environmental Laws.?*2 The Stack Plaintiffs also allege that under the
Transloading Agreement with Arkema, Bulk Inc. aclkiedged “that it is solely
responsible for and in control of operations atHégility as well as the railcars and trucks
utilized for the transport of the Material$¥’Based on these allegations, ts¢ack
Plaintiffs contend they have alleged facts suffiti¢o show that Bulk Inc. maintained
enough control over theort propertyto render Bulk Incliable under a theory of
premises kbility.

The Louisiana Civil Code providagsponsibilityfor damage caused by things in
one’scustody44 This is to be understood with the following modifimn:

[T]he owner or custodian of a thing is answerabledfamage occasioned by

its ruin, vice, ordefect, only upon a showing that he knew, or in¢kercise

of reasonable care, should have known of the ruice or defect which

caused the damage, that the damage could have jpeamented by the

exercise of reasonable care, and that he faileglkencise such reasonable
care4s

41R. Doc. 871 at 6; R. Doc. 94 at 4.
42R. Doc. 81 at 3 (citing 81 at § 9C)
431d. at 4.

44 La. Civ. Code. art. 2317

45| a. Civ. Code. art. 2317.1



“Thus, the plaintiff must prove three elementsthg defendant either owned or had care,
custody or control of thehing in question; 2) the thing was a causefact of the
plaintiff's injuries; and 3) the thing presentad unreasonable risk of harré”

The firstissughe Court will addresis whether th@laintiffs have alleged th&ulk
Inc. had custody ogardeover the poriocation. ThePlaintiffs allegethat “[a]t the time
of the incident at issue, [Bulk Inc.] had laase on land owned by the Board of
Commissioners of the Port of New Orleans at theatimn where the subject incident
occurred.”” The Plaintiffs further allege that Bulk Inc. “ent®l into an Operating
Agreement with its affiliate, DEDICATEQfor DTCS] to independently operate”the port
location 48 “Although there is a presumption that an owner bastody orgardeof its
property, this presumption is rebuttable. One wayrébut the presumption is by
establishing a contractual undertaking by another maintain and control the
property.™? Louisiana Courts have helthat whenthe property owner has delegated
supervision and control over the propetyan independent contractor, the ownetains
no legal duty to provide a safe workplace for waikenthe propertye° “In determining
direction or control over the premises, and herust@dy orgarde the courts have looked
to whether a defendant possesthe ability to access the premises at will and vhaleet
the defendant has the ability to alter themises.31

Bulk Inc. points to itsOperatingAgreementwith DTCS in which DTCSagreed to

operate a tank cleaning business on the premisésiBua. leased from the pofThe

46 Graubarth, 970 So. 2d at 66&itations omitted).

47R. Doc. 81 at 2.

48d. at 3.

49 Davis v. Riverside Court Condo. Assh Phase Il,.Ji20140023 (La. App. 4 Cir. 11/12/14), 154 So. 3d
643, 648(quotingGallina v. Hero Lands C903-3331 (La. App. 4 Cir. 10/7/03), 859 So. 2d 758, )62

50 SeeNguyen 20 So. 3d at 5534 (citing Buras v. Lirette 97-1255 (La.App. 3 Cir. 12/23/97), 74 So. 2d
980).

51Graubarth 970 So. 2d at 664

52R. Doc. 871 at 7(citing R. Doc. 872).
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OperatingAgreement between Bulk Inc. and DTCS providéat DTCS,not Bulk Inc.,
had control and custody ofthe premises throughleterm33 TheOperating Agreement
specifically includedhe following terms: (1) “Operator [DTCS] desirasihdependently
operatean industrial tank trailer wash facility at BulKkacility”>4; (2) “Operator shall, at
all times, keep the Facility in a niealean, and orderly conditidpf; (3) “Operator shall
perform all maintenance and repair, including, il limitation, sweeping, snow
removal, trash removal, replacing lightlbs, clearingclosed drain®s; (4) “Operator
covenants and agrees that, at the expiration hafladgreement, it shall quand surrender
the Facility with all the improvements thereon is good a state and condition as the
same were at the Commencement Datg(5) “Bulk, its contractors, invitees, and their
respective employees shall have the right of actedsbe Facility to determine the state
of maintenance and repair. Bulk shall schedule sactess, to the extent reasonably
possible, so as not to materially interfere withe@gtor’s operation of the facilitgs; (6)
“Bulk had the right to inspect the facility, butlyrupon three business days written notice
to Dedicated to determine compliance with appliealeihvironmental laws®; (7)
“Operator shall conduct itactivities on the Facility in material compliancathv all
applicable statutes, ordinances, regulations, ardemd requirements of any
governmental authday, agency, or instrumentalit§?; (8) “Operator shall have the right
to paint, install light or degations, or install signs ... on or abobetFacility or any part

thereof®L (9) “Operator shall be liable foall taxes levied or assessed against personal

53 SeeR. Doc. 872.
541d.at 1

551d. at § 4A

56 1d.

57|d. at § 4B

58|d. at8§ 4D.
591d. at § 9C.

60 |d. at § 6A.
611d. at § 8A.
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property, furniture or fixtures placed by Operatoitihe Facility®?, (10) At the expiration
of the Operating Agreement, Dedicated had the respditgito ‘surrender’the premises
to Bulk Inc83Bulk Inc. argues these provisions establish thaCB;Tand not Bulk Inc.,
had custdy and control of the premises.

The Stack Plaintiffsespond by alleginthat,under the Operating Agreement, Bulk
Inc. retained the right to inspect the Facility determine DTCS’ compliance with
environmental law$4 The Stack Plaintiffs citdMoore v. Safeway, Into support their
argument, but the defendant Moore underbok to perform its contractual right to
conduct safety inspections of the jobsite on itogarty where the Plaintiffs were
injured.85 The Stack Plaintiffs do not allege Bulk Inmdertooko perform its contractual
right to conduct safety inspections imetir complaint. Instead, the Stack Plaintiffs adleg
Bulk Inc. was negligent in “failing to inspect thHeacility at which DEDICATED was
performing operations to ensure thatvas complying with all applicable Environmental
Laws, including OSHAZ®%6

Even ifthe Stack Plaintiffs had alleged Bulk Inmdertook the performance of its
contractual right to conduct safety inspectionse tRlaintiffs would still not have
sufficiently alleged that Bulk Inc. retained cusyodr garde over the port locationln
detemining direction or control over the premises arethbe custody agarde the courts
have looked to whether a defendant possetse ability to access the premises at will
and whether a defendant has the ability to alter ghemises87 Louisianacourts have

held that where there Bnly a “limited ability to inspect the premises [and]imited

621d.at 8 10A

63|d. at § 13A.

64 R. Doc. 81 at Jciting R. Doc. 811 at § 9.C).

65]d. at 10 (citingMoore v. Safewaync., 951552 (La. App. 1 Cir. 11/22/96), 700 So. 2d 831684
66 R. Doc. 81 at 6.

67 Graubarth 970 So. 2d at 664
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access to enter the premises,” the premises ownkxseor is not liable for activities on
the premise$8 “In order to allege that Bulk Inc., irrespectiwkits agreement to sublease
the property taDTCS, retained custody aggarde over the port location, the Plaintiffs
would havehadto allege that Bulk Inc. retained more than ju$itrdted ability toinspect
and access the premises and the Plaintiffs matelone so.

The Plaintiffs have not sufficiently alleged a talaim for premises liability against
Bulk Inc.

V. Whether the Hernandez and Stack Plaintiffs Havee®tat Viable Claim that Bulk
Inc. wasNegligent in Hiring or Enterin@ Subcontract With DTS

“Louisiana law imposes a separate duty on pringdgalexercise reasonable care
in selecting or hiring an independent contract@rlbuisiana courts have explained that
“l[o]lne who hires an irresponsible independent caoctor may be independently like’70
A principal breaches “this duty if it knew or shoulidhve known that [the independent
contractor] was irresponsiblé?”

The Hernandez and Stack Plaintiffs allege Bulk hwas negligent in contracting
with their employerDTCS72The Hernandez Plaintd specifically allege Bulk Inc. was

negligent in contracting with DTCS because DTCS has a known record of safety

68 Graubarth 970 So. 2d at 66485. See alsBethea v. Great Atl. & Pac. Tea CR00*%#1385, (La. App. 4
Cir. 9/30/09), 22 So. 3d 1114, 11{&ting Chaplain v. American Empire Surplus Lines Ins.,Q@8-1372
(La. App. 4 Cir. 3/31/99),31 So. 2d 978

69Bourg v. BT Operating Cp2009 WL 960011, at *9 (S.D. Tex. Apr. 8, 200@)ting Hem phill v. State
Farm Ins. Co,472 So. 2d 320, 32Hemphill v. State Farm Ins. Cp472 So. 2d 320 (La.App. 3 Cir. 1985)
See als@Evans v. Allstate Ins. Co194 So. 2d 762 (La.App. 1 Cir. 196 Dragna v. KLLm Transp. Servs.,
L.L.C., 638 F. Appx 314 (5th Cir. 20165chram v. Colony Specialty Ins. C2016598, 2016 WL 7475827
(La.App. 3 Cir. 12/29/16junpublihed);Guillory v. Conoco, Contl Oil Cq.521 So. 2d 122QLa. Ct. App.),
writ denied sub nomGuillory v. Conoco, In¢.526 So2d 801 (La. 1988)Perkins v. Gregory Mfg. Cp95
01396 (La. App. 3 Cir. 3/20/96671 So. 2d 1036yrit denied 96-0971 (a. 5/31/96), 673 So. 2d 1039
70Bourg, 2009 WL 960011, at *9 (quotingemphill 472 So. 2d at 324

1See idat *10 (citingHemphill 472 So. 2d at 324 The Court acknowledges that it is not clear wiest
actual knowledge is required in Louisiana to supg@onegligent hiring claimSeeDragna, 638 F. Appx at
319 (citations omitted).

72R. Doc. 61; R. Doc. 81; Case N0-4% R. Doc. 18.
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violations’3 The Stack Plaintiffs specifically allege Bulk Integligently contracted with
DTCS to provide tank cleaning services when it vaagre of DTCS’ record of safety
violations prior to the subject incider4.

Ordinarily, acase filed under this theory of tort liabiliyould involve aclaim filed
by an injured unrelated third party againstpancipal who hired a irresponsible
contractorwhois not the plaintiffsemployer.n deciding whether this theory of recovery
has been sufficiently allegeth this case the Court must determine whether the
employees ofthe irresponsible contractor, DTCSghaviable claim against Bulkc. for
negligently contracting with their direct employek.review of the limited case law
regarding a principal’s independent duty to exexcisasonable care in selecting or hiring
an independent contractoonvinces the Courthat theemployeesof the irresponsible
independent contractor may bring such a cause tidrm@gainst the principaRather
than focusing on whether the irresponsible contwacs the employer of the plaintiff,
Louisiana courts have focused on thgrincipal’s knowledge of thesubcontractor’s
irrespasibility at the time of hiring>

In Perkinsv. Gregory Manufacturingo., the plaintiff, Larry Wayne Perkins, sued
Boise Southern Corporation (“Boise”) oa claim that Boise negligently hired Kim
Johnson Trucking Company to harvest timber on dnies@ropertes.’ As the Louisiana
Third Circuit Court of Appeals explained, “Kim Joson Trucking then either contracted
with or hired George Davis to supply the saws areeg trimmers. Davis hired Perkins as

a tree trimmer.”” A few hours after the commencement ofethimber harvesting

3R. Doc. 61 &3.

74R. Doc. 81 at 5.

75 See e.gGuillory, 521 So. 2d at 1225
76 Perking 671 So. 2d at 1037

71d.
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operation, a tree fell on Perkin8.The Perkinscourt considered whether Boise was
independently negligent for the hiring of Kim JolomsTrucking’® The Perkinscourt
affirmed the trial court’s ruling granting Boiseisotion for summaryudgmentbecause
“[tlhere is no evidence in the record to demonstna¢gligent hiringpractices on the part
of Boise’80 Although summary judgment was granted, the coud wlot rule out the
possibility of a claim for negligent selection orimig by the enployee of the irresponsible
contractor8l

Similarly, in Guillory v. Conoco, Inc., Contiental Oil Co, the plaintiff, Charles
Guillory, sued Conoco Inc. (“Conoco”) anclaim that Conoco negligently hired a general
contractor, Daniel Construction Compa®yThe Guillory court explained that Gmco
contracted with Daniel Construction Company to duwal new unit on Conoco’s land to
refine “sour crude®3 Daniel Construction Company then contracted out sahthe
specialty work to subcontractors, including theiptdf's employer, Morgan Roofing
Company, which installed roofing materials on fisege oil storage tank&'As explained
by the court, “Morgan’s employees worked on tophd tanks, over 40 feet high, without
any type of fall protection, in violation of OSHAd Conoco safety rules, wdh Daniel
[Construction Company] had contractually agreedfdlbow.” 85> The LouisianaThird
Circuit Court of Appealsaffirmed the trial court’s decisiomot to instruct the jury
regarding Conoco’s liability for negligently hirinBaniel Construction Companyhe

court reasoned there was “no evidence that Conoco knéewhatime it hired Daniel

781d.

91d.

80 |d.

81]d. The Perkins court ultimately held that Boise, the principalddnot owe a duty to protect the
contractor'sown employees from risks inherent to the job.

82 Guillory, 521 So. 2d at 22.

83|d.

841d.

85]d.
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Construction Company, that Daniel was irresponsiBiey negligert conduct of Daniel in
allowing the Morgan employees to work without fatiotection in violation of the safety
regulations occurred after Daniel was hired by Gon®6 Again, the court focused on
whether there was evidenckemonstrating Conoco knew, atethime it hired Daniel
Construction Company, that Daniel Construction Camywas irresponsible

The Plaintiffs havesufficiently alleged a claim that Bulk Inc. negligdy selected
or hired their employer, DTG0 operate the port facilitgs an independent contractor.
The Plaintiffs allege thaBulk Inc. knew of DTCS'numerous OSHAVviolatioféThe Stack
Plaintiffs further allege thdtDating back to 2012, DEDICATED repeatedly has beited
for violations of the OSHA regulations set forth #9 CFR 1910.14@yertaining to
requirements for practices and procedures to pt@®ployees from the hazards of entry
into permitrequired confied spaces, including railcarg?® In addition, the Stack
Plaintiffs allege that seven of the tewmitations issued to DEDICATED for OSHA
violations pertained to confinespace violations8® Further, it is clear that Bulk Inc’s
alleged knowledge of DTCS’ numerous OSHA violatiaesiot a conclusory allegation;
Bulk Inc. is a member of Dedicated TCS, LECThe Plaintiffs have sufficiently alleged a
tort claim under the theory that Bulk Inc. was rnigght in contracting with or hiring

DTCS.

86|d. at 122425.

87R. Doc. 61 at 3; R. Doc. 81 at 5; Case No4X/R. Doc. 18 at 6.

88 R. Doc. 81 at 6/. The Hernandez Plaintiffs also allege that DT@8elived, and ignored, numerous
reprimands by OSHA for violating requiremtsnto test air quality and provide life lines te #mployees.
R. Doc. 32 at 2.

89R. Doc. 81 at 6/.

90 SeeR. Doc. 96 at 13.
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CONCLUSION

For the foregoing reasons;

IT1S ORDERED that the Motions t®ismiss filed by Defendants Bulk Inc. and
Bulk Louisian@lareGRANTED IN PART AND DENIED IN PART.

ITIS FURTHER ORDERED that the Motions to Dismisthe causes of action
based on an assumption of a duty and premiseditig®¥iareGRANTED. The Plaintiffs
causes of action based on an assumption of a dudypaemises liability arBISMISSED
WITH PREJUDICE.

ITIS FURTHER ORDERED that the Motions to Dismiss the causes of action
based on Bulk Inc.’s negligent hiring or contragtinith DTCS23areDENIED.

IT IS FURTHER ORDERED that the Motion to Dismiss the Hernandez
Plaintiffs’ claims against Bulk Louisiarfdis GRANTED. The Hernandez Plaintiffs’
claims against Bulk Louisiana abdSMISSED WITH PREJUDICE.

New Orleans, Louisiana, thissth day ofJuly, 20 17.

UNITED STATES DISTRICT JUDGE

91R. Docs. 87, 93.
92R. Docs. 87, 93.
93R. Docs. 87, 93.
94R. Doc.87.
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