DeCossas et al v. St. Tammany Parish School Board et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DeCOSSAS, et al. CIVIL ACTION

VERSUS CASENO. 16-3786

ST. TAMMANY PARISH SCHOOL BOARD, et al. SECTION: “G” (5)
ORDER

This litigation arises oudf the suspension of M.B.the minor child of Plaintiff¢. Pending
before the Court is Defendants, St. TammanysRe5chool Board (“th&chool Board”), Keven
R. Darouse (“Darouse”), W.L. Folse, Ill (“l®"), Leonard Tridico (“Tridico”), Neal M.
Hennegan (“Hennegan”), Peter J. Jabbia hBi&’), and Michael Astugue’s (“Astugue”)
(collectively, “Movants”) “Rule 12§)(6) Motion to Dismiss, or ithe Alternative, Motion for a
More Definite Statement Pursuant to FRCP Rule 1X@&Javing considered the motion, the
memorandum in support, the memorandum in oppositind the applicable law, the Court will

grant in part and deny in part the pending motion.

1 Out of respect for Plaintiffs’ minor child’s privacy@pursuant to Federal Rule of Civil Procedure 5.2,
the Court will refer to Plaintiffs’ child using only the child’s initials, M.BeeFed. R. Civ. P. 5.2(a) (“Unless the
court orders otherwise, an electronigaper filing with the court that contains . . . the name of an individual known
to be a minor . . . a party or nonparty making the filing may only include . . . the minor’s initials . . . .").

2 Rec. Doc. 1.

% Rec. Doc. 4.
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I. Background

A. Factual Background

In this litigation, Plaintiffs allege a vaty of claims stemmindgrom the questioning,
search, and eventual suspension of their mindd &.D. for the child’s alleged purchase and
possession of drugs on school grouhd®aintiffs name as Defendis the School Board, as well
as the following individuals: Bryan Gerchow (“Gerchow” St. Tammany Parish Sheriff's
Deputy; Darouse, a supervisor of administrationth® School Board; Folse, supervisor of the
School Board; Tridico, chief digdinarian at M.D.’s high schdpHennegan, an elected member
of the School Board; Jabbia, assistant supervigr the School Boardand Astugue, assistant
principal at M.D.’s high schodl.

Plaintiffs allege that on January 8,18) M.D. was ordered to Tridico’s offidePlaintiffs
allege that Tridico, in the presce of Gerchow, interrogated M.i2garding drugllegations and
searched M.[5. Plaintiffs further allege that GerchoWdico, and Astugue forced M.D. to unlock
his father’'s cell phone without notite his father or a court ord&rAccording to Plaintiffs,

Gerchow, Tridico, and Astugue had no crediblelence to conduct theearch and did not find

4 Rec. Doc. 1 at 5.

5 Gerchow does not join the instant motion.
61d. at 3.

71d. at 5.

8 d.

9 1d. at 6.



any evidence of wrongdoing during the sedfcRlaintiffs further assethat Gerchow, Tridico,
and Astugue forced M.D. to sign untrue stateménts.

Plaintiffs allege that they were not notified of the questioning or search until after they had
taken place and M.D. had been “recommendeeéxpulsion on disciplinary and drug allegations
and alleged possessiott. Plaintiffs further allege thatn January 14, 2016, the School Board and
the other Defendants held a constitutionally imp@ge hearing at which Darouse ordered a four
semester suspension of M!® According to Plaintiffs, an appeal of M.D.’s suspension was
denied**

B. Procedural Background

On April 29, 2016, Plaintiffs filed the instaattion pursuant to 42 B.C. § 1983, alleging
federal constitutional violations and seeking expungerogall relevant records, reversal of the
suspension, and general and punitive damages against all Defeld@msJuly 15, 2016,

Gerchow filed an answer to the Complafhon July 18, 2016, Movants filed the instant motion

10 d.

11d. at9.
121d. at 10.
Bd. at 11.

14 d. at 12.

15 1d. at 14-15.

6 Rec. Doc. 3. Gerchow does not join Movants’ motion to dismiss.



to dismiss or alternatively, a motion for a more definite statemePiaintiffs filed an opposition
to the motion on July 26, 2018.

ll. Parties’ Arguments

A. Movants’ Arguments in Support of the Motion

In support of their motion, Movants argue ttied factual allegations the Complaint do
not give rise to a constitutionagblation on the part of Movantsid the claims must be dismisséd.
First, Movants contend that Plaintiffs’ claimsaamst Folse, Jabbia, Heegan, Darouse, Tridico,
and Astugue, in their official capacities, shoulddemissed because Plaintiffs have also named
the School Board as a Defend&htccording to Movants, Plaiifts seek to hold the School
Board liable twice for the same alleged conduychaming both the School Board and the other
Movants in their official capaciti€d. Movants assert that as loag a government entity receives
notice and an opportunity to respowd, official capacity suit is tbe treated as suit against the
entity??> Thus, Movants argue that tisaims against the individu@lefendants in their official
capacities should be dismissgd.

Next, Movants contend that Plaintiffs canmetover punitive damages from the School

17 Rec. Doc. 4.

18 Rec. Doc. 5.

19 Rec. Doc. 4-1 at 4.

20 d.

21 d. at 5.

22 |d. (citing Kentucky v. Graham473 U.S. 159, 165-166 (1985)).

Zd.



Board, a political subdivision of LouisiadaMovants contend that a municipality is immune from
punitive damages under 42 U.S.C. § 1983Viovants also argue that there are no factual
allegations that would indicate that an award of punitive damages is apprépriate.

Next, Movants argue that the claims agathstm should be dismissed because Plaintiffs
have not alleged specific conduct gigirise to a constitutional violatidh.According to Movants,
Plaintiffs have attempted to assert the followdtegms in their Complaint: 1) a First Amendment
claim against Tridico and Astugu®) a Fourth Amendment claim against all named Defendants;
3) Fifth and Fourteenth Amendment substatand due process claims against all named
Defendants; 4) a Fourteenth Amendment claigainst all named Defenas; and 5) various
additional state tort law clain?8.

Movants argue that Plaiffs have not alleged any facto support a First Amendment
claim and that it should therefore be dismisSelllovants next argue that there is no basis for a
Fourth Amendment violation, because the Compkieges that M.D. consented to the search of
his father’s cell phon&. Next, Movants contend that Plafiigi allegations regarding the search

and disciplining of M.D. do not constitute violations of the Fifth and Fourth Amendrffents.

241d. at 6.

25 1d. (citing City of Newport v. Fact Concerts, Ind53 U.S. 247, 271 (1981)).
% 1d.

271d. at 7.

2 d.

22 1d.

30 1d. at 9.

311d. at 10.



According to Movants, a plaifit who brings a substantive dygrocess claim must allege a
deprivation of a constitutionally protected rigimd must demonstrate that the government action
is not rationally related ta legitimate government interest.

Moreover, Movants allege that a school ol liability arisesonly where a student
shows that the official demonstrated a deliberradéference to his or her constitutional rigfts.
Movants allege that even if individual Movannstituted an unlawful inspection of a cellphone,
this matter does not rise to the level of a depiovadf substantive due process because there is no
allegation that what individual M@ants did was arbitrgr capricious, or whity unrelated to the
legitimate goal of maintaining atmosphere conducive to learnitigMovants further argue that
Plaintiffs have not alleged aadin for deprivation of educatiom violation of the Due Process
Clause, because Louisiana’s school system alfowalternative education placements in cases
involving recommended expulsions and suspensamd M.D. was afforded an alternative
education placement in this caSe.

Next, Movants argue that M.D. was not derdleg process and that whatever process was
due was minimal, as he was neverisk of total exclusion from schoéf.In the instant case,

Movants argue that it is allegéuat Plaintiffs were given noticand an opportunityo be heard’

32 1d. at 11 (citingCripps v. La. Dep't of Agric. & Forestng19 F.3d 221, 232 (5th Cir. 201&)ljkeska v.
City of Galveston451 F.3d 376 (5th Cir. 2006)).

33 1d. (citing Doe v. Taylor Indep. Sch. Disil5 F.3d 443, 454 (5th Cir. 1994)).

34 1d. at 11-12 (citind~ee v. Herndon900 F.2d 804, 808 (5th Cir. 1990)).

35 |d. at 12—-13 (citingdwindle v. Livingston Parish Sch. B55 F.3d 386, 394 (5th Cir. 2011)).
36 1d. at 14.

371d. at 15.



Thus, because Plaintiffs’ Complaint demonstrated they were given adequate due process,
Movants argue that Plaintiffs cannot show a afioin of due process. Defendants next contend
that Plaintiffs have failed to exhaust all tifeir administrative and state court remedfes.
According to Movants, Plaintiffead an opportunity to appeakthkecision to suspend M.D. for
two years before the fifteen member School Bdartirefused to adequégeparticipate in the
process? Movants further contend that Plaintiffs falléo appeal the matter to the state district
court in accordance with LouisiafRevised Statute § 17:416 (C){8)Because Plaintiffs have not
exhausted their state and administrative reegdviovants argue that their claims should be
dismissed!

Movants next argue that Darouse and Henngga decision makeed the School Board
disciplinary hearing, are entitledd qualified immunity and Plaiiits’ Complaint related to the
sufficiency of the evidence at those hiegs does not overcoenqualified immunity*? Movants
further contend that all of the individual Movardre entitled to qualified immunity, because
Plaintiffs cannot make out aolation of constitutional right> According to Movants, even
assuming that Plaintiffs were able to establish the violation of a constitutional right, Plaintiffs are

unable to show that thight that was violatedas clearly establishéd.Thus, Movants aver that

38 1d.
39 d.
40 |d.
4 d.
421d. at 17.
431d. at 18.

44d.



the claims against the individual Movanteosld be dismissed on the basis of qualified
immunity #°

Finally, Movants argue that Plaintiffs appeardse but cannot prevail on state law claims
against them® Movants argue that Plaiffs cannot recover on anyage law claims pursuant to
Louisiana Revised Statute § 17:439, becausentieidual Defendants were all performing their
duties with the Board at the time of the acborission giving rise t@laintiffs’ claims?’ Movants
further contend that in the absence of a fddel@m, the Court shouldlecline to exercise
jurisdiction over any reniaing state law claim&

Movants lastly argue that in the alternatithes Court should require that Plaintiffs submit
a more definite statement pursuant to Rule 12(e) because the Complaint is so vague that
Defendants cannot reasonably prepare a resgdmsecording to Movants, the Complaint fails to
make individualized allegations as to wieanstitutional rights were violated and by which
Defendants?®
B. Plaintiffs’” Arguments in Opposition to the Motion

In opposition, Plaintiffs contend that they have sufficiently pleaded their allegations.

Plaintiffs argue that a specific stédry remedy exists for all of thaleged injuries asserted in the

4 1d. at 20.

46 1d.

47 Id. (citing La. Rev. Stat. § 17:439).
48 1d.

4 Id. at 24.

50 |d.

51 Rec. Doc. 5 at 2-3.



Complaint and that the Complaint should not be dismi¥sedaintiffs set forth the following
“catalog” of “civil rights violations” that they gue were raised in the Complaint: 1) excessive
detention and imprisonment ofrainor child; 2) threats and intimidation of a minor during the
unlawful detention; 3) failure to provideMirandawarning; 4) failure tgrovide timely notice to
the minor's legal guardian; 5) forcing thenar through threats to “unwillingly” unlock his
father’s cellphone; 6) unlawfully invading the pate contents of the camstionally protected
cellphone; 7) “rigging” the impleantation of the School Board’s diglinary procedures to make
it appear that substantive and procedural duegzs®were available when in fact the procedures
were designed to fix the end result; 8) failure dwise Plaintiffs of their rights during the initial
appeals process; 9) “stag[ing]” the appeal to the entire School Board, fixing the results and cross
examining M.D. with no input from Plaintiffs dneir attorneys; 10) attepting to intimidate and
prevent Plaintiffs from pursuing an appealddl) denying Plaintiffequal protection under law
by treating another student differently for the same4cts.

Plaintiffs contend that ND. did not consent to unlocking his father’s cell phéhe.
According to Plaintiffs, this is a contestesbue and should not be considered on a motion to
dismiss pursuant to Rule 12(b)@)Plaintiffs next argue that they did exhaust their administrative

remedies by filing an initial appeal of M.D.’s suspension and an appeal before the entire School

52 1d. at 6.
53 |d. at 6-10.
54 1d. at 10.

%5 d. at 11.



Board>® Plaintiffs aver that the School Boardidaindividual Defendast were not sued for
performing legitimate governmental functions bt their intentional actions, which exceeded
their governmental functior®$. Thus, Plaintiffs argue that Mowts are not entitled to qualified
immunity >8

According to Plaintiffs, the School Boangrovided M.D. with an online education
alternative, but his familjhas instead been homeschooling M.D. “and it has been working
satisfactorily for months® However, Plaintiffs assert thtitey want Defendants to be required
to reverse the decision snispend M.D. from a school setting with his pé&@rs.

Next, Plaintiffs argue that the contents of a cell phone are private and protected by searches
under the First, Fourth, and Fifth Amendments neguj#icable to schodiloards by the Fourteenth
Amendmengt? Plaintiffs argue that the claims agaitist individual Defendas are not congruent
with the claims against the School Board and should not be disrftsaedording to Plaintiffs,
the claims against the School Board differ from thaims against the individual Defendants. As
an example, Plaintiffs note that there may‘jmenitive damages not available against the school

board which is a subdivision of a stafé.”

%6 Id. at 5.

571d. at 12.

58 Id.

59 1d. at 13.

60 Id.

61 1d. (citing Gallimore v. Henrico Cnty. School Boamdo. 14-0009 (E.D. Va. Aug. 5, 2014) (case settled)).
62 1d. at 14.

& 1d.

10



I1l. Law and Analysis

A. Legal Standard for Rule 12(b)(6) Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) pms that an action may be dismissed “for
failure to state a claim upon which relief can be grantéad " motion to dismiss for failure to state
a claim is “viewed with disfeor and is rarely granted” “To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state a claim for relief that
is plausible on its face #¢ “Factual allegations muse enough to raise aytit to relief above the
speculative level® A claim is facially plausible when ¢hplaintiff has pleaded facts that allow
the court to “draw a reasonablddrence that the defendant istdle for the misconduct allege®”

On a motion to dismiss, asserted claimsliderally construed in favor of the claimant,
and all facts pleaded are taken as ffuelowever, although required to accept all “well-pleaded
facts” as true, a court is not requir® accept legal conclusions as tfiéWhile legal conclusions
can provide the framework of a complainteyhmust be supported by factual allegatiofis.”

Similarly, “[tlhreadbare recitals of the elemeaotsa cause of action, supped by mere conclusory

64 Fed. R. Civ. P. 12(b)(6).

85 Kaiser Aluminum & Chem. Salesclrv. Avondale Shipyards, In677 F.2d 1045, 1050 (5th Cir. 1982).
86 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBell Atl. Corp. v. Twomb|\650 U.S. 544, 570 (2008)).
57 Twombly 550 U.S. at 556.

58 |d. at 570.

69 eatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination \ 607 U.S. 163, 164 (1993ee
also Tellabs, Inc. v. Makor Issues & Rights, L&b1 U.S. 308, 322-23 (2007).

0 gbal, 556 U.S. at 677-78.

11d. at 679.

11



statements” will not sufficé& The complaint need not containtaiéed factual allegations, but it
must offer more than mere labels, legal conclusionsormulaic recitationsf the elements of a
cause of actio®® That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatioi?’ From the face of the complaint, there must be enough
factual matter to raise a reasonable expectatiahdiscovery will reveal evidence as to each
element of the asserted claifidf factual allegations are insufficient to raise a right to relief above
the speculative level, or if it is apparent fromfiaee of the complaint th#ttere is an “insuperable”
bar to relief, the claim must be dismisgéd.
B. Legal Standard for Rule 12(e) Mon for a More Definite Statement

Rule 12(e) entitles a party to a more defisitgtement when a pasti of a pleading “is so
vague or ambiguous that a pacgnnot reasonably be requiredi@me a responsive pleading.”
The motion must state the defectshie pleading and the details desiféd\ party may not use a
Rule 12(e) motion as a substitute for discovéridowever, the Supreme Court has held that “[i]f

a pleading fails to specify thelegations in a manner that providasficient notice,” then a Rule

2 1d. at 678.

73 d.

4 d.

5 Lormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir. 2009).

76 Moore v. Metro. Human Serv. DepNo. 09-6470, 2010 WL 1462224, at * 2 (E.D. La. Apr. 8, 2010)
(Vance, C.J.) (citinglones v. Bock549 U.S. 199, 215 (2007)Barbe v. Lappin492 F.3d 325, 328 n. 9 (5th Cir.
2007).

7 Fed. R. Civ. P. 12(elee Cole v. JEBF Holdings, LLNo. 14-0298, 2014 WL 6327088, at *2 (E.D. La.
Nov. 13, 2014) (Brown, J.).

8 SeeFed. R. Civ. P. 12(e).

7 Mitchell v. E-Z Way Towers, In269 F.2d 126, 132 (5th Cir. 1959).

12



12(e) motion may be appropridfein deciding whether to grant a Rule 12(e) motion for a more
definite statement, the trial judiggiven considrable discretioft
C. Legal Standard on Qualified Immunity

To bring a claim under 42).S.C. § 1983, a plaintiff igequired to allege facts
demonstrating that: (1) the defendant violatesl @onstitution or federal law; and (2) that the
defendant was acting under the color of state law while doirf§ Bbe doctrine of qualified
immunity protects government officials “from lialtylifor civil damages insofar as their conduct
does not violate clearly established statutorgasrstitutional rights of which a reasonable person
would have known?® Qualified immunity is an “immunityrom suit rather than a mere defense
to liability.” 8% In this manner, “[oJne of the mostlgmt benefits of qualified immunity is
protection from pretrial dicovery, which is costly, time-consuming, and intrusfeOnce a
defendant invokes the defense of qualified immunity, the plaintiff carries the burden of
demonstrating its inapplicabilif.

In Saucier v. Katzhe Supreme Court set forth a twatgeamework for analyzing whether

a defendant was entitled qualified immunity 8’ Part one asks the following question: “Taken in

80 Swierkiewicz v. Sorema N,A34 U.S. 506 (2002).

81 See Mitchell269 F.2d at 12%ee also Cole2014 WL 6327088, at *2 (internal citation omitted) (“A
district court’s order pursuant to Rule 12(e) will hetreversed absent an abuse of discretion.”).

82 See Atteberry v. Nocona Gen. He#80 F.3d 245, 252-53 (5th Cir. 2005).
83 Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).

84 Pearson v. Callaharb55 U.S. 223, 237 (2009).

85 Backe v. LeBlan®91 F.3d 645, 648 (5th Cir. 2012).

86 Club Retro, L.L.C. v. Hilton668 F.3d 181, 194 (5th Cir. 2009).

87 533 U.S. 194 (2001).

13



the light most favorable to thgarty asserting the injury, do tii&cts alleged show the officer’s
conduct violated aanstitutional right?®® Part two inquires whetherdhallegedly wlated right

is “clearly established” in thdit would be clear to a reasahle officer that his conduct was
unlawful in the situation he confronte®"The Court does not have to address these two questions
sequentially; it can proceeuth either inquiry first?

In the context of a motion to dismiss, “a didtcourt must first ind ‘that the plaintiff's
pleadings assert facts whicif,true, would overcome the tnse of qualified immunity.®
Heightened pleading in qualified immunity caseguiges that plaintiffs “rest their complaint on
more than conclusions alone and plead tb&se with precisionnal factual specificity ¥ “Thus,
a plaintiff seeking to overcome qualified immunityst plead specific facts that both allow the
court to draw the reasonable inference that thendant is liable for the harm he has alleged and
that defeat a qualified immunity defense with equal specifiéity.”
C. Analysis

Movants argue that pursuant to Rule 12(p)(@) Plaintiffs’ clams against the School

Board should be dismissed for failure to state a cfdiamd (2) Plaintiffs’ claims against the

88 |d. at 201.

89 |d. at 202.

9% See Pearsqrb55 U.S. at 236 (“On reconsidering the procedure requir&hircier we conclude that,
while the sequence set forth there is often appropiiateould no longer be regarded as mandatorse®;also Cutler
v. Stephen F. Austin State Univ67 F.3d 462, 469 (5th Cir. 2014).

91 Backe 691 F.3d at 648 (quotingicks v. Miss. State Emp’t Sepv&l F.2d 991, 994 (5th Cir. 1995)).

92 Nunez v. Simm$41 F.3d 385, 388 (5th Cir. 2003) (citiRpyes v. Sazan68 F.3d 158, 161 (5th Cir.
1989)).

9 Backe 691 F.3d at 645.

% Rec. Doc. 4-1 at 6.
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individual Movants shodl be dismissed for failure to state a cldin the alternative, Movants
argue that the Court should require Plaintiffs to file a more definite statement pursuant to Rule
12(e)% The Court will address Mowds’ arguments in turn.
1. Whether Plaintiffs’ Claims against the School Board should be Dismissed
a. Plaintiffs’ Request for Punitive Damages under 42 U.S.C. § 1983

Movants argue that Plaintiffs have faileal state a claim under Section 1983 for which
punitive damages may be recovered against thed®oard, because a municipality is immune
from punitive damages under Section 1983 arsthool board is a municipal entityPlaintiffs
do not directly address Movan@iguments regarding punitigeamages in their opposition. The
Court notes that Plaintiffs appr to recognize in their opposti that punitive damages are “not
available against the school board which is a subdivision of a &ateyugh it is unclear whether
Plaintiffs concede that they are abandoninghsa request for punitive damages under Section
1983. It is well settled that punitive damagesrakavailable against a local government entity,
such as the School Board, under Section P&&8=cause, as a matter of law, Plaintiffs may not
recover for punitive damages under Section 198#agthe School Board, the Court will dismiss

Plaintiffs’ request for punitive damages agaithst School Board under Section 1983 pursuant to

% |Id. at 4, 16.

% 1d. at 24.

97 Sedid. (citing City of Newport v. Fact Concerts, Ind53 U.S. 247, 271 (1981)).
% Rec. Doc. 5 at 14.

99 See City of Newport v. Fact Concerts, Ja53 U.S. 247, 271 (1981) (holding that punitive damages are
not available from a munigality under Section 1983Mt. Health City Sch. Bit. Bd. of Ed. v. Doylel29 U.S. 274
(2977) (holding that a school board is more like a mpalily than an arm of the state for Section 1983 purposes).
See also Montgomery v. Killingswortdo. 08-3554, 2013 WL 209021, at *2 (E.D. La. Jan. 17, 2013) (dismissing
plaintiff's claim for punitive damages against municipality under Section 1983).

15



Rule 12(b)(6):%°

b. Plaintiffs’ Claims against the School Board

Movants argue that the claims against 8&hool Board should be dismissed because
Plaintiffs have not alleged specific condgeting rise to a corgutional violation®! Plaintiffs
do not directly address Movant’gument regarding the claimsaagst the School Board in their
opposition except to state that their claimaiagt the School Board “encompass long standing
violations of approvals of illegal policies, procedures, or practices which casicidig attributed
to any individual defendants’ described actiots.”

A municipal entity is subject to liabilitynder Section 1983 only when the violation of the
plaintiff's federally protected rightan be attributable to the enforcement of a municipal policy,
practice, or decision of final municipal policy maket®® Thus, a municipality may not be held
liable under Section 1983 on the basisr@gpondeat superiobut only “when execution of a
government’s policy or custom . . fliots the injury thathe government as amtity is responsible
under § 19834 The Fifth Circuit has instructed thataal government entity may be sued “if
it is alleged to have caused@nstitutional tort though ‘a policy statement ordinance, regulation,

or decision officially adopted anpromulgated by that body’s officers!® Alternatively,

100 See Killingsworth2013 WL 209021, at *2.

101 Rec. Doc. 4-1 at 6.

102 Rec. Doc. 5 at 14.

103 Monell v. Dept. of Soc. Seryd36 U.S. 658, 694 (1978).

104 Id

105 Zarnow v. City of Wichita Falls, Te»614 F.3d 161, 166 (5th Cir. 2010) (citi@iy of St. Louis V.
Praprotnik 485 U.S. 112 (1988)).

16



municipal liability may attach where the condibnal deprivation is “pursuant to a governmental
custom, even if such custom has not received formal appré¥al.”

Plaintiffs allege in their Complaint thateltschool Board implemented a “policy which is
guaranteed to block compliance with Constitutional due process in any form preventing citizens
from having any contradictory hearinf” However, Plaintiffs do natlentify the specific policy
implemented by the School Board and whether the alleged policy was adopted and promulgated
by the School Board’s officet§® Thus, Plaintiffs have failed t@llege a claim against the School
Board under Section 1983 with safnt specificity tosurvive a motion to dismiss under Rule
12(b)(6). However, dismissal is a harsh remedy, and the Court is cognizant of the Fifth Circuit’s
instruction that a motion to dismiss under Ruleb)@) is “viewed with dsfavor and is rarely
granted.® Short of granting a motion to dismiss, theurt may grant a plaintiff leave to amend
his or her complaint® Thus, the Court will grant Movants’qaest for a more definite statement
pursuant to Rule 12(e) and allow Plaintiffs leaweamend their Complaint to sufficiently allege,
if possible, a claim under Seati 1983 against the School Board.

The Court notes that it appears from the Complhat Plaintiffs also attempt to bring a
claim under state law against the School Board. Plaintiffs broadly state in their Complaint that they

seek relief from all Defendants for “attorney fewedlessly incurred by Plaintiffs in defending

106 |4, (citing Monell, 436 U.S. at 690-91).

107 Rec. Doc. 1 at 4.

108 See Zarnow614 F.3d at 166.

109 Beanal v. Freeport-McMoran, Inc197 F.3d 161, 164 (5th Cir. 1999).

110 See Carroll v. Fort James Coypt70 F.3d 1171, 1175 (5th Cir. 2006).
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against willful bad faith disciplinary actionsnder color of law, unconstitutional policy and
procedures intentionally and wilifly violative of . . . Louisiaa’s own constitution and statute
LSA R.S. 17:416 which Defendants willfully and intentionally ignor€d.Louisiana Revised
Statute § 17:416, entitled “Discipénof students; suspension; expulsion,” is divided into ten
separate sections, and contains numerous sioma regarding the disciplining of studehfts.
Plaintiffs have failed to identify which provisioof the statute the Sobl Board violated and
through what policy or practice.

Thus, Plaintiffs have failed to allege a ateagainst the School Board under state law with
sufficient specificity to survive a motion to diss under Rule 12(b)(6). However, dismissal is a
harsh remedy, and the Court is cognizant of thé Eiftcuit’s instruction that a motion to dismiss
under Rule 12(b)(6) “is viewed wittlisfavor and is rarely granted:® Accordingly, the Court
will grant Movants’ request for a more definisgtatement pursuant to Rule 12(e) and allow
Plaintiffs to amend their Complaint to specifigaallege, if possiblea claim under Louisiana

Revised Statute § 17:4Hgainst the School Board.

2. Whether Plaintiffs’ Claims against the Individual Defendants should be
Dismissed
a. Plaintiffs’ Federal Claims againsthe Individual Defendants

In their motion, Movants argue that the fedelaims against them should be dismissed

for failure to state a claim and that the indival Movants are entitled to qualified immunit}.

111 Rec. Doc. 1 at 14.
112 Seela. Rev. Stat. § 17:416(A)-(J).
113 See Carroll v. Fort James Corpl70 F.3d 1171, 1175 (5th Cir. 2006) (internal citation omitted).

114 Rec. Doc. 4-1 at 4, 16.

18



Alternatively, Movants argue that the Court shoudduire Plaintiffs tofile a more definite
statement pursuant to Rule 12(e) because thepaint is so vague and ambiguous that Movants
cannot reasonably prepare a respdhsén particular, Movants argue that the Complaint fails to
make individualized allegations as to the speaifitions taken by each Defendant that violated
Plaintiffs’ rights!*® In opposition to the motion, Plaintiffsgare that in order to survive a motion
to dismiss pursuant to Rule 12(b)(6) they arerequired to plead “an absolute liability or a ‘lock
cinch’ claim on every issue inghnitial federal complaint, deng as the petition demonstrates
that the claims themselves are susceptible ilmgbmade an entertained under some legal theory
in the federal courts'?’

Plaintiffs appear to argueahtheir Complaint satisfies the “notice pleading” requirement
of Rule 8(a)(2). However, when a plaintiff suggs/ernment officials in #ir individual capacities
under Section 1983, the Fifth Circuit has held thalaantiff must allege sgcific conduct giving
rise to a constitutional violation of their civil right€ In contrast, “no heightened pleading is
required in actions against indiial defendants in their offali capacities, because official-
capacity lawsuits are typically an alternativeans of pleading an action against the governmental
entity involved.*19

Here, Plaintiffs have not idéfied, in their Complaint or in their opposition to the motion,

115 |d. at 24.
116 |d_
117 Rec. Doc. 5 at 5.

118 Anderson v. Pasadena Ind. School Dis84 F.3d 439, 443 (5th Cir. 1999) (citiBghultea v. Woqdl7
F.3d 1427, 1434 (5th Cir. 1995)).

119 1d. (internal citation and quotation marks omitted).
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whether they are suing the individual Mowaninder Section 1983 in thgersonal capacities,
official capacities, or both. Plaiffs have pleaded no factual ajitions as to Defendant Folse.
Moreover, Plaintiffs do not identify any speciftonstitutional right violated by the actions of
individual Defendants Darouse, hteegan, and Jabbia. In the CompiaPlaintiffs do allege that
Tridico and Astugue “illegallyseized” and accessed the cell phone in M.D.’s possession in
violation of the First, Burth, and Fifth Amendment&® However, Plaintiffs have also pleaded
general, sweeping allelans of constitutionalviolations againstall Defendants without
identifying the specific conduct of a particuladividual Movant giving rise to the constitutional
violation and have failed to statéhether they are suing the individual Movants in their official or
personal capacities. Because of these broad athegatind the failure to identify the capacity in
which the individual Movants aread, it is impossible even for ifiico and Astugue to determine
all of the violations for which Plaintiffs allegbey are responsible and in what capacity.

For example, without identifyingpecific individualDefendants, Plairffs broadly allege
that Defendants implemented an unconstitutionstigiinary procedure “designed to provide no
required notice, procedural or substaetidue process for citizens and Plaintitfd”and that
Defendants’ accusations of M.D.’s misbehavitwmomprised clear violations of [M.D.’s]
fundamental civil rights tlmugh unequal protection of the law and subjective punishm&nt.”
Given the broad and conclusory nature of sutdgations, it is difficult, if not impossible, to

determine from the Complaint which individual Movants are being sued for which constitutional

120 Rec. Doc. 1 at 6-7.
1211d. at 14.

1221d. at 15.
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violations and the specific conduct giving rise each alleged constitutional violation. The
ambiguity of Plaintiffs’ Complaint is highlighted in Plaintiffs’ opposition to Movants’ motion in
which Plaintiffs list eleven “violations of civil rights” that they allege they raised in their
Complaint but do not identify the individual Def#ants and the specific actions that allegedly
gave rise to each of the violatiotts.

Accordingly, Plaintiffs have failed to alleggaims against the individual Movants under
Section 1983 with sufficient spiicity to survive a motion todismiss under Rule 12(b)(6).
However, the Court is again cognizant of thelEircuit’s instruction that a motion to dismiss
under Rule 12(b)(6) is “viewed with disfavor and is rarely grant&dThe Court will therefore
grant Movants’ request for a more definite statetrasro the federal claims against them pursuant
to Rule 12(e) and allow Plaintiffs leave to emd the Complaint to pvide a more definite
statement of their claims forlref under Section 1983 against timelividual Movans, including a
non-conclusory statement of the specific condnohich each individual Movant engaged to
violate their rights and whether they are suingitidévidual Movants in theipersonal or official
capacities.

b. Plaintiffs’ State Law Claims agaist the Individual Defendants

Movants next argue that to the extent PlEmbring state law claims against them, the
individual Defendants are immune from spiirsuant to Louisiana Revised Statute § 17:439,

which limits the liabilityof school employees for actions that occurred within the course and scope

123 Rec. Doc. 5 at 6.

124 Beanal v. Freeport-McMoran, Inc197 F.3d 161, 164 (5th Cir. 1999).
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of the school employee’s job duti¥s.Plaintiffs do not addredglovants’ arguments regarding
Louisiana Revised Statute 8 17:439 in their oppmsito the motion. In fact, the Court notes that
Plaintiffs’ opposition does not addieany violations of state lam@instead argues that Plaintiffs
have sufficiently pleaded claims fowvdirights violations under Section 198%

Plaintiffs’ Complaint likewise does not allegeolations of state law against any specific
individual Defendant. The Cortgint broadly alleges that the School Board “and the other
Defendants herein” held a discigdiry action “supposedly pursuantLSA R.R. 17:416” and that
the hearing was a “poor imitation of tihequirements of the Louisiana statut&.”In another
section of the Complaint in which Plaintiffs sée&dress under Section 1983,” Plaintiffs generally
allege that Defendants willfully and intemially ignored LouisianRevised Statute § 17:416

From the conclusory and broad allegatiamsghe Complaint directed generally at all
Defendants, it is unclear which state law claithgny, Plaintiffs bringagainst the individual
Movants in this action. It is sb unclear whether any state lal@ims Plaintiffs may bring are
based on individual Movants’ actions or statem#émds occurred “within tb course and scope of
the school employee’s duties” for which individbébvants would be entitled to immunity under
Louisiana Revised Statute § 17:439¢A).In their opposition, Plairffis contend that they are

suing Defendants for “their intentional actions which_exceeded their authorized governmental

125 5eeRec. Doc. 4-1 at 20.
126 SeeRec. Doc. 5 at 6.

127 SeeRec. Doc. 1 at 10.
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129 Seel a. Rev. Stat. § 17:439(A).
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functions.”3° The Court recognizes that LouisiaRevised Statute § 3439 does not limit
liability for a school employee who “maliciouslyjlifully, and deliberately intended to . . . harass
or intimidate a student®* However, Plaintiffs fail to specifadly allege in their Complaint what
actions the individual Movants took that exceedeeir authorized governmental functions or
occurred outside the course and scopiheir duties as school employéés,

Accordingly, the Court finds #t Plaintiffs have failed tallege a claim against the
individual Movants under statewawith sufficient specificity tsurvive a motion talismiss under
Rule 12(b)(6). However, again mindful that dissal is a harsh remedwndrarely granted, the
Court will grant Movants’ alternate request for a more definite statement pursuant to Rule 12(e)
and allow Plaintiffs leave to amend the Complaint to provide a more definite statement of their
claims for relief against the indoial Movants under state law.

3. Whether Plaintiffs’ Claims should be Dismissed for Failure to Plead
Exhaustion of State Remedies

Finally, the Court notes that Movants argue that Plaintiffs’ claims against them should be
dismissed, because Plaintiffs have failed to ezhéheir administrative and state court remedies
before filing the instant suit pursuantltouisiana Revised Statute § 17:416(C}&)However,
there is no general requirement that a plaintifiast state administrative judicial remedies

before pursuing a claim under Section 1983Moreover, the statuteited by Defendants in

130 SeeRec. Doc. 5 at 12 (emphasis in original).
131 | 3. Rev. Stat. § 17:439(C).
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support of this argument simply states that a pamey appeal a school bodis disciplinary
decision to the state district court for therigla in which the student’s school is locatéd.
Defendants have failed to point émy authority to support thegontention that Plaintiffs are
required to allege thately appealed the School Board’s decidimthe state distti court before
pursuing their claims undere8tion 1983. Thus, Defendants hava shown that dismissal of
Plaintiffs’ claims against Movaston this basis is warranted.

V. Conclusion

The Court finds that Plaintiffs have faileddtbege a claim agaibthe School Board under
Section 1983 with sufficient spiicity to survive a motion todismiss under Rule 12(b)(6).
However, mindful that dismissal is a harsemedy and consideg that Movants have
alternatively requested a more definite statement pursuant to Rule 12(e), the Court will allow
Plaintiffs to amend their Complaint to specifically allege, if possible, a claim under Section 1983
against the School Board. The Court also findsPteintiffs have failed to allege a claim against
the School Board under Louisianavited Statute 8 17:416 with sufiient specificity to survive
a motion to dismiss under Rule bY®). The Court will likewiseggrant Movants’ motion for a
more definite statement pursuant to Rule 12(&) alow Plaintiffs to amend their Complaint to
specifically allege, if possible, a claim undevuisiana Revised Stae 8§ 17:416 against the
School Board. To the extent Plaintiffs requastitive damages under Section 1983 for its claims
against the School Board under Section 1983, thet@oligrant dismissal of Plaintiffs’ request
for punitive damages against the School Board purgad®ale 12(b)(6), as such a request is not

permitted under Section 1983 as a matter of law.

135 La. Rev. Stat. § 17:416(C)(5).
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The Court further finds that Plaintiffs havaled to allege federal or state law claims
against the individual Elvants with sufficient specificity tgurvive a motion to dismiss under
Rule 12(b)(6). However, again mindful thasgissal is a harsh reuohe and considering that
Movants have alternatively requested a morenitefstatement pursuant Rule 12(e), the Court
will allow Plaintiffs leave to amend the Complatot provide: (1) a more definite statement of
their claims against the inddual Movants for relief undeSection 1983, including a non-
conclusory statement of the specific conduct imcWindividual Movants Bgaged to violate their
rights and whether they are suing the individuavisints in their personal or official capacities;
and (2) a more definite statement of theirrasifor relief against #individualMovants under
state law.

Accordingly,

IT IS HEREBY ORDERED that Movants’ “Rule 12(b)(6Motion to Dismiss, or in the
Alternative, Motion for a More DefiniteStatement Pursuant to FRCP Rule 12{&’is
GRANTED IN PART andDENIED IN PART. The motion iISGRANTED IN PART to the
extent that Plaintiffs’ request for punitive damages for its claims against the School Board under
42 U.S.C. 8§ 1983 is dismissed. The motion is &@$0ANTED IN PART to the extent that
Movants request a more definite statement purswaRule 12(e) as to the federal and state law
claims against Movants. The motionD&NIED IN PART to the extent it requests dismissal of
Plaintiffs’ federal and statewaclaims against Movants.

IT IS FURTHER ORDERED that Plaintiffs are granted leave to amend their Complaint

within 21 days of this Order. Plaintiffs aredmend their Complaint tprovide a more definite

136 Rec. Doc. 4.
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statement of: (1) their federal and state lawnetaagainst the School Board; (2) their claims
against the individual Movantsrfeelief under Section 1983, includiaghon-conclusory statement
of the specific conduct in which individual Movargngaged to violate their rights and whether
they are suing the individual Movants in their pea or official capacitie and (3) their claims
for relief against the individual Movants under state. If Plaintiffs fail to amend their Complaint
within 21 days, upon a motion by Defendants, thkirms against Movants will be dismissed.

NEW ORLEANS, LOUISIANA , this 27th day of March, 2017.

NANNETTE JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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