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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DeCOSSAS, et al. CIVIL ACTION

VERSUS CASENO. 16-3786

ST. TAMMANY PARISH SCHOOL BOARD, et al. SECTION: “G” (5)
ORDER

This litigation arises out of the expulstoof M.D.,2 a minor child whaattended a public
high school in St. Tammany Pari$Rending before the Court¥efendants St. Tammany Parish
School Board (“the School Board”), Keven R.rbase (“Darouse”), W.L. Folse, Il (“Folse”),
Leonard Tridico (“Tridico”), Nal M. Hennegan (“Hennegan”), fee J. Jabbia (“Jabbia”), and
Michael Astugue’s (“Astugue”) (collectivel “Movants”) “Motion for Summary Judgment.”
Having considered the motion, the memoramdaupport and in opposition and reply, and the
applicable law, the Court grants the motion in pathe extent that requests summary judgment
on Plaintiffs’ claims against thdovants in both their individuand official capacities pursuant
to 42 U.S.C. § 1983. The Court denies the motigram regarding Movants’ request that the court
either dismiss any alleged state law claimsaexlide to exercise supplemental jurisdiction over

any remaining state law claims against Movant& Churt hereby grants Plaintiffs leave to amend

I Although Plaintiffs refer to the actions against M.D. throughout the complaint and opposition as a
“suspension,” it appears M.D. was in fact expelled although provided an alternative learningneamiro

2 Out of respect for Plaintiffs’ minor child’s privacydpursuant to Federal Rule of Civil Procedure 5.2, the
Court will refer to Plaintiffs’ child using only the child’s initials, M.BeeFed. R. Civ. P. 5.2(a) (“Unless the court
orders otherwise, an electronic or paper filing with the court that contains . . . the nameddidoal known to be

a minor . . . a party or nonparty making the filing may only include . . . the minor’s initials . . . .”).
3 Rec. Doc. 15.
4 Rec. Doc. 62.
1
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their complaint within 14 days of this order tmpide a more definite statement as to their state
law claims.

The Court also denies the motion in parthe extent that it requests summary judgment
on Plaintiffs’ claims against the School Boardguant to 42 U.S.C. § 1983 because Plaintiffs
have challenged the constitutionality of LouisidRevised Statute 8 17:416, which is the statute
that the School Board allegedly relied upon sndecision to expel M.Dr'he Court will rule on
the School Board’s liabilityafter it decides theonstitutionality of Lousiana Revised Statute 8
17:416.

I. Background

A. Factual Background

In this litigation, Plaintiffs allege a vaty of claims stemmindrom the questioning,
search, and eventual expulsion of their miobild M.D. for the child’s alleged drug-related
misconduct on school ground&pecifically, Plaintiffs allege viations of the First, Fourth, Fifth,
and Fourteenth AmendmenitsPlaintiffs name as Defends the St. Tammany Parish School
Board, as well as the following individuals: ey Bryan Gerchow, St. iamany Parish Sheriff's
Deputy; Darouse, supervisor afiministration for the School BahrFolse, supervisor of the
School Board; Tridico, chief digdinarian at M.D.’s high schdpHennegan, elected member of
the School Board; Jabbia, asarst supervisor for the Scho@®oard; and Astugue, assistant

principal at M.D.’s high schodl|.

5Rec. Doc. 15 at 1.
61d. at 1-2.

Id.



Plaintiffs allege that on January 8, 20M&D. was ordered to Tridico’s officePlaintiffs
allege that Tridico, in the presence ofdDé& Gerchow, interrogated M.D. regarding drug
allegations and searched M°[Plaintiffs further allege that ico seized a cellphone that M.D.
was carrying and demanded that M.D. unldbk cellphone, which M.D. eventually ditl.
According to Plaintiffs, Deputy Gehow, Tridico, and Astugue thesearched the contents of the
cellphone!! Plaintiffs allege that Astugue and Tridicecognized the number of another student,
A.G., on the cellphone and thguestioned and forced A.G. to sign an untrue statethBtaintiffs
further assert that Tridico and Astugue then camtgd M.D. with A.G.’s statement and also forced
M.D. to sign untrue statemenrisPlaintiffs allege that DepytGerchow and Tridico “assaulted
and battered” and threatened to arrest M.D., even though they had no reasonable belief that M.D.
had committed an offendé Plaintiffs allege that the “intaive search” of M.D. “resulted in
absolutely no evidence of wrongdoing, drugs, dreotprohibited material or violations of
school’s policy.®® Plaintiffs also allege that AstuguEidico, and Deputy Gerchow interrogated
M.D. without issuing aMirandawarning first1®

Plaintiffs allege that Defedants did not notify M.D.’s panés during the interrogation and

search and that they were only advised of tlegations after M.D. had been suspended with a

81d. at 8.

o1d.

01d. at 9, 11.
d. at 11.
21d. at 12.
Bd. at 12-13.
141d. at 14.
51d. at 11.

161d. at 13.



recommendation for expulsion on “disciplinary and drug allegatibnBlaintiffs further allege
that on January 14, 2016, the School Board the other Defendants held a constitutionally
inadequate hearing at which Tridico and ugte stated “unfounded opams and cited illegal
evidence based on illegally @ined . . . information” from M.D.’s father’s cellphotfePlaintiffs
allege that Darouse ordered the expulsion of #M.Bccording to Plaintiffs, an appeal of M.D.’s
expulsion was denied.Plaintiffs also appear to allegleat Defendants’ taings for expulsion
and disciplinary actions violetl their right to due proce$sFinally, Plaintiffs challenge the
constitutionality of Louisiana Revised Sta§ 17:416, which requires a student found guilty of
possession or distribution of ardrolled substance to be expelled for a minimum of four complete
school semesters.
B. Procedural Background

On April 29, 2016, Plaintiffs filed the instaattion pursuant to 42 B.C. § 1983, alleging
federal constitutional violations and seeking expungeragall relevant records, reversal of the
suspension, and general and punitieenages against all Defendafit€n July 15, 2016, Deputy
Gerchow filed an answer to the compl&h©On July 18, 2016, Movants filed a “Rule 12(b)(6)

Motion to Dismiss, or in the Alternative, Motidor a More Definite Statement Pursuant to FRCP

71d. at 20, 23.

B|d. at 24.

191d. at 25.

201d.

211d. at 6.

22 Se€d. at 7.See alsd.a. Rev. Stat. § 17:416 C(2)(a)(ii).
ZRec. Doc. 1.

24 Rec. Doc. 3.



Rule 12(e).?> On March 27, 2017, the Court granted the motion in part to the extent that it
requested a more definite statement and graBtauahtiffs 21 days to amend the complaint to
provide a more definite statemeonf: “(1) their federal and statlaw claims against the School
Board; (2) their claims againthe individual Movard for relief under Seon 1983, including a
non-conclusory statement of the specific conduethrch individual Movants engaged to violate
their rights and whether theyeaisuing the individuaMovants in their pemnal or official
capacities; and (3) thealaims for relief against the inddual Movants under state lakf”On
April 17, 2017, Plaintiffs ifed an amended complaifitOn August 10, 2017, the Court granted
Deputy Gerchow’s motion for summary judgment the extent that it requested summary
judgment on Plaintiffs’ claimagainst him under 42 U.S.C. § 1983.

Movants filed the instant motion for summary judgment on July 17, ZRIaintiffs filed
an opposition on July 25, 2087with leave of Court, Mowvats filed a reply on August 2, 20%7.

Il. Parties’ Arguments

A. Movants’ Arguments in Support of the Motion
The remaining Defendants move the Court for summary judgment on all of the claims that

Plaintiffs have brought against théfln support of the motion, M@nts state thaPlaintiffs

25 Rec. Doc. 4. Deputy Gerchow did not join the motion.
26 Rec. Doc. 14 at 26.

27 Rec. Doc. 15.

28 Rec. Doc. 81.

2 Rec. Doc. 62.

30 Rec. Doc. 69.

31 Rec. Doc. 79.

%2 Rec. Doc. 62 at 1.



apparently attempt to raise the following claifosrelief against Movants: (1) First Amendment
claims against Tridico, Astugue, and Deputy GercAt{2) Fourth Amendment claims against all
named Defendants; (3) Fifth akdurteenth Amendment substaetiand procedural due process
claims for relief against all maed Defendants; (4) Fourteenth Amendment claims against all
named Defendants; and (5) \@ars state law tort clain¥.Plaintiffs have notlisputed Movants’
characterization of these clairis.

Movants first argue that Pldiffs have not alleged anfacts to support their First
Amendment claim&® Moreover, Movants aver that therenis evidence of any violation of the
First Amendment/ Because there are no allegations adewce implicating the First Amendment
“in any way other than the conclusory assersi made by Plaintiffs,Movants contend that
Plaintiffs’ claims for violations of the First Amendment should be dismi¥sed.

Next, Movants argue that Plaintiffs’ claimader the Fourth Amendment are not supported
by competent evidence and should therefore be dismidgetording to Movants, the search of
a student by school officials does not require pbid cause and is instead justified where there

are reasonable grounds for suspecting that the sedtchsult in the discovery of evidence that

33 Deputy Gerchow has already been dismissed from this aSgefRRec. Doc. 81.
34 Rec. Doc. 62-1 at 2-3.

35 Although the Defendants/Movants did not identify igmie, Plaintiffs also appear to challenge the
constitutionality of Louisiana Revised Statute § 17:416. Therefore, in accordance with Federal Rule of Civil
Procedure 5.1(b) and 28 U.S.C. § 24)3the Court has certifiethe constitutional challenge and given notice to the
State attorney general.

36|d. at 4.
371d.
38d.

391d. at 5.



the student is violating the law or the rules of the scffollovants argue that there is nothing
alleged in the amended complaint and presumably no evidence now being offered that suggests
there were not reasonable grounds for suspecting a violation of schodt Mi@gants aver that

the undisputed evidence shows Tridico had reddengrounds to search M.D.’s phone due to
evidence of participation in the purchaseg,usle, and/or possessiof illegal drugs? Movants
further assert that it isndisputed that M.D. vganot authorized to cargnd use a phone at school
and that M.D. consented to the search of the phone, as he gave school offidatiethe enter

the phoné? Moreover, Movants assert that it is unpited that M.D. admitted that he violated
school rules giving rise to “mandatory disar@l’ for possession or use of drugs under Louisiana
Revised Statute § 17:416.Movants additionally argue that the search of the phone was
reasonable, as it “had a moderaliance of finding evidence of wrongdoirf§.Further, Movants
assert that Tridico had reasonable grounds tstgueM.D., and this questioning led to M.D.’s
admission to violating #law and school policd®. Movants also assert thall of the events took
place on school property and during school h8Ufnally, Movants cornd that there is no
evidence of arrest or seizure of M.D. in thisecagch that the Fourthmendment is implicatetf

Movants contend that thereris basis either in law or in fatct allow recovery by Plaintiffs against

401d. at 6 (citingNew Jersey v. T.L.0469 U.S. 325, 341 (1985)).

4d.

421d. (citing Rec. Docs. 45-2, 62-2, 62-3).

431d. (citing Rec. Doc. 33-8 at 29-30).

441d.

451d. at 6 n.25 (citingsafford Unified Sch. Dist. No. 1 v. ReddiB§7 U.S. 364, 371 (2009)).
41d. at 6.

4d. at 7.

8 1d.



Movants for a violation of the Fourth Amendméht.

Next, Movants contend that tleers no evidence that there was a violation of Plaintiffs’
substantive due process rights untlee Fifth and Fourteenth AmendmepftsAccording to
Movants, a plaintiff who bringa substantive due process claimstnallege a deprivation of a
constitutionally protected rigland must demonstrate that the govmeent action is not rationally
related to a legitimate government inteféstlere, Movants contend that Plaintiffs cannot
“reasonably state” @t the investigation by school pemsel of a student for purchase and
possession of drugs at school is notoraily related to a government inter&siMovants argue
that even taking the facts of tbase as alleged by Plaintiffs ise and accepting the evidence
submitted, “it cannot be said that a student camsgro a search of his phone (or his father’s
phone) that provides evidence of [a] violationsehool policy and purchase and possession of
drugs, is something that would ‘shock the coeisce’ such that there is a violation of any
substantive due process.Likewise, Movants aver that evérthe individual Movants instituted
an unlawful inspection of a cphhone, which Movantdlage is unsupported ke evidence, this
matter does not rise to thevel of a deprivation a$ubstantive due proce¥sMoreover, Movants

assert that there is no allegation that whdtvidual Movants did was hitrary, capricious, or

491d.

501d. at 8. Movants also incorporate Deputy Gerchowdgiarent with respect to M.D.’s mother’s claims for
violation of due process in his memorandum in support of his motion to disthias7 n.26 (citing Rec. Doc. 17-1
at 4-5).

511d. at 9 (citingCripps v. La. Dep't of Agric. & Forestn819 F.3d 221, 232 (5th Cir. 2018)ikeska v. City
of Galveston451 F.3d 376 (5th Cir. 2006)).

521d.
531d. (citing Cripps,819 F.3d at 232).
54d.



unrelated to the legitimate goal of maintag an atmosphere conducive to learning.

Movants further argue that the evidence destiates that M.D. was offered “ongoing
education” such that he was not at risk ohieileprived of a constitionally protected property
interest?® Movants aver that the Fifth Circuit hascognized that Louiaha’s public education
system includes alternativelication in cases involving retonended expulsions and does not
implicate a Fourteenth Amendment intefédvlovants argue that Plairféf have not alleged that
M.D. was denied a right covered by thé"#mendment, education or otherwise, which Movants
assert is a “necessary requisite of any substantive due process@ldiorgéover, Movants
contend that a state remedy exists for addngasnlawful expulsions, arttierefore, no violation
of Plaintiffs’ substantiveélue process rights occurrgd.

Next, Movants contend that the evidence dernrates that procedural due process was not
violated®® According to Movants, the evidence in ttegord shows that there was no danger of
total exclusion of M.D. from school and that Plaintiffs received adequate pféddssants
contend that Plaintiffs were entitled to oralinetof the charges against M.D. and an explanation
of the evidence with ampportunity to present M.[3.side of the stor$? Movants further aver that

the School Board is not required to offer couns@ltontiffs, and that Platiffs’ allegations of a

551d. at 10 (citingFee v. Herndon900 F.2d 804, 808 (5th Cir. 1990)).
56 1d. (citing Rec. Doc. 62-2).

571d. at 10-11 (citingHarris ex rel. Harris v. Bntotoc Cnty. Sch. Dist653 F.3d 685, 690 (5th Cir. 2011);
Swindle v. Livingston Parish Sch. B@55 F.3d 386, 395 (5th Cir. 2011)).

58 1d. at 11-12 (citingwindle 655 F.3d at 394).
591d. (citing La. Rev. Stat. § 17:416(C)(5)).
801d. at 13.

611d.

621d. (citing Goss v. Lope#19 U.S. 565, 581 (1975)).

9



policy designed to “avoid due process hearirigs suspensions and disciplinary actions”
contradicts other allegations set authe amended complaint aslixas evidence in the recofé.
Movants argue that there is no allegation or enad in the record that Plaintiffs offered any
information to Movants that Movants refused to consifiéccording to Movants, the evidence
demonstrates that School Board members questibhB. about his involvement in the incident
at issue at the appl but that M.D. refused togride any responsive informatién.

Because, Movants argue, Plaintiffs cannot shaleprivation or potential deprivation of a
property interest and Plaintiffs weeprovided with all of the procedural safeguards to which they
were entitled, Plaintiffs cannot prevail on clairagainst any Movant for violation of their
substantive or procedural due process ri¢fhdovants submit that there is no evidence of any
violation of law during the Movants’ interactiomsth M.D. and his parents and that Plaintiffs’
claims instead “fall within the purview of Lagiana tort law, not @nstitutional violations &

Next, Movants argue that Darse and Hennegan, as decisiweikers at the School Board
disciplinary hearings, are entitled to qualifiethnunity, and Plaintiffs’ amended complaint related
to the sufficiency of the evidence at thosarmgs does not overcontiee defense of qualified
immunity %8 Movants aver that Darouse, the hearifficer for the School Board in connection
with student disciplinary proceedings, is immurairsuit while acting in his role as the hearing

officer and that Hennegan is immune from suiile acting as one dhe School Board members

831d.

641d.

51d.

661d. at 14.

671d. at 9. Movants also deny thi#iere is even a claim in toSee idat 9 n.27.

81d. at 14, 16-17.

10



adjudicating appeaf$. Movants argue that the allegations against Hennegan are “completely
innocuous,” as he merely offered his opinion taiftiffs regarding thisnatter as a School Board
member and decision mak@rccording to Movants, Plaintiffallege that School Board members
“implored Plaintiffs to provide information tolalv the Board to addregskeir concerns, to no
avail.””* Thus, Movants argue that Henneggentitled to qualified immunity?

Movants further aver that Plaintiffs alleget Darouse and Hennegan, in their respective
decision-making roles, were “faced with evidenthat M.D. had in fact done something in
violation of school rules, and accordance with the mandated.ouisiana State Law, excluded
the student from his regular education setting in accordance withda\ec¢ording to Movants,
Plaintiffs’ claims that the evidence at the hegsinvas insufficient does ngive rise to a claim
under Section 1983 that would overcome Darouse and Hennegan’'s defense of qualified
immunity.”

Movants further contend that all of thedividual Movants are entitled to qualified
immunity, because Plaintiffs cannot make awtolation of a constitutional right.Movants assert
that Plaintiffs allege that looking at tlewvidence on the cellphone M.D.’s possession is a

constitutional violatio® However, Movants argue that aitiffs cannot meet the first

891d. at 14.

01d. at 16.

d.

21d.

=1d.

741d. at 16—17 (citing/Vood v. Strickland420 U.S. 308, 319-320 (1975)).
®ld. at 17.

% 1d.

11



requirement to overcome qualified immunity, besmuhey have not stated a violation of a
constitutional right.” Movants argue that a cawrder is not required fa search of a student by
school employees on school grounds and that tidereee demonstrates that there was reasonable
cause for the search of M.D.’s person and cellphone in this instaAdelitionally, Movants
argue, there can be no constitutional violation whasehere, M.D. actually agreed to unlock the
cellphone and allow a limitegearch of the contenf$Movants argue that while Plaintiffs allege
that the phone belonged to M.D.’s father,DMhad apparent authority over the phone, and
therefore, any constitutional violaticlaimed by M.D.’s father is groundié€dMoreover, even if
there was a constitutional vidlan, Movants argue that it was ndearly established that M.D.
had a “right to use a phonetime context of a schosktting for drug trasactions at schooP?”
According to Movants, because courts haveautlined specific requirements of hearing
officers in the context of schodiscipline, Movants cannot be shiowo have violagd any clearly
established law regardjndisciplinary hearing® Movants also contend dh there is simply no
evidence in the record to suppordiaim against Folse or Jabbia,resther one made the decisions
at issue in this casé.Thus, Movants aver that the indivial movants are entitled to qualified

immunity and that the claims against the indixal Movants should besthissed on the basis of

71d. at 18.
#1d.

7d.

801d. at 18 n.38.
811d. at 18.
821d.

83|d. at 19.

12



qualified immunity aloné&?

Finally, Movants argue that &thtiffs appear to raise baannot prevail on any state law
claims against theff?. Movants argue that Plaintiffs caot recover on any state law claims,
because the individual Movants reeall performing their duties #i the School Board at the time
of the act or omission allegedlyiig rise to Plaintiffs’ claim§® Moreover, Movants contend that
neither the factual allegations nor the evidence enrétord give rise to claims under state tort
law.8” Movants further contend that in the absenca fefderal claim, the Court should decline to
exercise jurisdiction over amgmaining state law clain¥§ Movants argue th&laintiffs have not
produced any evidence of injury to M.Bs a result of any action by Mova#tsAccording to
Movants, Plaintiffs have not submitted evidencat tMl.D. was denied an education or that he
underwent medical or psychiatric treatm&ht.

B. Plaintiffs’ Arguments in Opposition to the Motion

In opposition, without citing tany evidence in the recoahd only submitting affidavits
by Plaintiffs M.D. and M.D.’s mother, Plaintiffs gue that the case is “full of triable disputed
facts.”®® Plaintiffs argue that Movants’ memadum in support of the motion for summary

judgment is “replete with canned language mooated from other sources indicating that

841d. at 18.

8 |d. Specifically, Movants identify potential claims of intentional infliction of emotional distress,
harassment, assault and battery, and false imprisonment.

861d. at 19-20 (citing La. Rev. Stat. § 17:439).
871d. at 20-22.

881d. at 22.

891d.

901d.

%1 Rec. Doc. 69 at 1.

13



members of the School Board have no legal ortdatisnal obligations or limits, and those that
deal with school boards are told to leave rtloginstitutional rights outside because the School
Board employees do not have to pay any attention to tPeRidintiffs aver that the actions of
Tridico, Astugue, and Darouse demonstrakmawing disregard of Plaintiffs’ right§. Plaintiffs
contend that M.D.’s status as a minor withaay representation madeesier to “enforce their
will on him.”* According to Plaintiffs, there wereo drugs found, but “they” invaded the
cellphone, “which is clearly pretted under the First Amendme#ft.Plaintiffs argue that there
was no evidence that there were “any drug isstiemy time on the school grounds or during
school hours” and that there was newevoluntary confession about dri§sAccording to
Plaintiffs, the School Board’s authority is “clearly limited” by statdige, so the investigation in
this case exceeded “therigdictional authority given®’ Because the School Board exceeded its
jurisdiction, Plaintiffscontend, it waived “any protection themeght have been for just ‘doing’
their job."%8

Plaintiffs aver that the arguent that Darouse “was a hewyiofficer and immune from suit
is ridiculous,” because a hearing officer for 8whool Board cannot intentionally ignore statutory

and constitutional due process standards andtiatally tell Plaintiffs the wrong information

92|d. at 2.

%1d.

%41d.

%1d.

%d.

971d. at 2-3 (citing La. Rev. Stat. § 17:416).

%8 |d. at 3.

14



about hearing®’ Plaintiffs further argue that Henneganaaslected member of the School Board,
cannot escape liability as he stepped out of Hesae “judge” when he advised Plaintiffs not to
listen to their attorney and not to file sti.Next, Plaintiffs contendhat Folse cannot escape
liability, as he was in charge of the training aadly activities of Tridico, Astugue, and Darouse,
who filled in for Folse at hearings such as M.D.’s hearing in this’€agecording to Plaintiffs,
Folse inadequately prepared Darouse, whigvgmted Plaintiffs from receiving due procé¥s.
Plaintiffs assert that Folse ote Plaintiffs letters approvingghat Darouse had done and was
“obviously staying up to daten the detailed activities®

Plaintiffs next aver that the cases citedMiyvants are dated, as amhphones did not exist
at the time of those decisiot$.Plaintiffs argue thaRiley v. Californiadealt with “improper cell
phone demands by the authoritié® Plaintiffs argue that “Tridio, Astague [sic], Darouset.
al.” used Deputy Gerchow “as the muscle” to detain M.D. and intimidate M.D. “with threats of
physical violencearrest, or both® According to Plaintiffs, theknowingly violated Plaintiffs’
rights by unlocking M.D.’s father’s cellphonedaiiegally copying and pnting “constitutionally
protected private data under thesEAmendment” and forced M.D. to be a witness against himself

in violation of the Fifth Amendment? Plaintiffs further contend that they used the evidence to

9|q.

100,

101,

102|d, gt 3-4.

103, at 4.

10419,

105|9. (citing 573 U.S. 1 (2014)).
1069, at 4-5.

1071d. at 5.

15



intimidate M.D. into signing fabricated statemel¥fPlaintiffs attach affidavits of M.D.’s mother
and M.D., which Plaintiffs aver “clearly demdrege” that the motion for summary judgment is
premature and that multiple “justiciable issues of triable facts” &Xist.

C. Movants’ Reply in Further Support of the Motion

In reply, Movants argue that Plaintiffs cite rexord evidence to contest the statement of
uncontested material facts submitted by Movalt#ccording to Movarg, Rule 56 requires a
party asserting that a fact isrgénely disputed to cite to particular material in the reédrd.
Movants further argue that Plaiif's do not point to any authoritgr evidence to support a claim
for violation of the Firsor Fourth Amendments? Movants argue that Plaintiffs’ suggestion that
there was no reasonable cause for the searbh@fand the cellphone, without pointing to any
evidence, does not create a genuine dispute of materiat¥act.

Next, Movants argue that Plaififis do not cite to any evidee to raise a genuine dispute
of material fact as to Plaintiffs’ due process clattidvlovants maintain that the Fifth Circuit has
recognized that a student’s transfer to arnradtive education program does not deny access to
public educatiort’® Moreover, Movants argue that Plaintiéfge not entitled to a full scale hearing

with cross examination and discovapyior to disciplinary hearing$® Because Plaintiffs had

108 Id

109 Id

110Rec. Doc. 79 at 1-2.

111d. at 2 (citing Fed. R. Civ. P. 56(a)).
12 |d.at 2-3.

1131d. at 3 (citing Rec. Doc. 70-1).
H41d. at 4.

1151d. (citing Swindle 655 F.3d at 394).

1161d. (citing Whiteside v. Kay446 F.Supp. 716, 720 (W.D. La. 1978)).

16



notice and an opportunity to be heard, Movanigead that they are entitled to summary judgment
on Plaintiffs’ claims for violationsf their rights to due process.

Movants further argue that Plaintiffs cite o legal or factual authority to dispute that
Movants are entitled to qualified immunit{# Movants note that Plaintiffs’ argument that a School
Board member gave Plaintiffs incorrect infotroa regarding the timing of the appeal is of no
moment, as Plaintiffs timely appealed to théd@xt Board and had an aggd hearing before the
Board!!® Moreover, Movants assert that a School Board member speaking to a student and his
parents at a disciplinary heariiggnot a constitutional violatiott® Movants argue #it Plaintiffs
point to no evidence that Fels employees did anything wrong ttrat they were improperly
trained!?! Finally, Movants argue that Plaintiffs e provided no evidence to raise a genuine
dispute of material fact as Riaintiffs’ claims under state lat¥? Accordingly, Movants contend
that they are entitled to summary judgment on all claims against them based on the facts, law, and
the doctrine of qualified immunit}#3
D. “Denied” and Undisputed Material Facts

Plaintiffs admit to the following material facts set forth in Movants’ “Statement of
Uncontested Material Fact$2*

e Kevin Darouse is presentgmployed by the St. Tammamarish School Board as

171d. at 4-5.
181d. at 5.
119 g

120 Id

121 |d

122 Id

1231d. at 6.

124 Rec. Doc. 62-4.
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Supervisor of Administration, and has workedhat capacity since July 2010. Before
that, he was Assistant Principal at Fongdileau High School whicis operated by the
St. Tammany Parish School Boafé.

e Kevin Darouse’s responsibils as Supervisor of Admatration include acting as the
hearing officer for St. Tammany Parish SchBohlrd on behalf of the Superintendent
of the St. Tammany Parish Public Schd®ystem in connection with certain
disciplinary actions and proceedings involving students. In connection with his
responsibility as a hearing officer, Igathers facts and makes determinations
concerning student misconduét.

e The St. Tammany Parish School Board hasthe past, and since February 2016,
reversed, or sometimes modified the decismfithe Superintendent or his designee on
expulsions, including the shortening of ampulsion with a return to the regular
education settiné?’

e |tis aviolation of the St. Tammany PariSbhool Board policy for a student to possess
a phone at schodf?

Without citing to any evidence in the record or even their own affidavits attached to
Plaintiffs’ opposition to the motion, Plaintiffs ag the following material facts set forth in
Movants’ “Statement of Utontested Material Fact$?®

e In his capacity as Supervisor of Adnstration for the St. Tammany Parish School
Board, Kevin Darouse acted as the Supendéent’'s designee and hearing officer and
was personally involved with and conduttbe administrative proceeding on January
14, 2016, relating to investigati@md disciplineof M.D. for violation of school rules,
in particular the purchase and/or possassif a controlled sulsnce, Vyvance in
December 2015 and January 203%.

e After an investigation, M.D. was found by ®wol Administratordo have purchased
and possessed a controlled substance, Vyvance in December 2015 and January 2016,
and M.D. admitted to these offenses and gave written statements of the dffenses.

1251d. at 1 (citing Rec. Doc. 62-2).

126 |d

1271d. at 3 (citing Rec. Doc. 62-2).

1281d, at 4 (citing Rec. Doc. 62-3, ReBoc. 45-2, Rec. Doc. 45-3).
129 Rec. Doc. 62-4.

1301d. at 2 (citing Rec. Doc. 62-2).

Bl|d. (citing Rec. Doc. 62-2, Rec. Doc. 45-2 at 5-6).
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e The admissions of M.D. resulted in tBehool Administrator suspending M.D. and
recommending expulsion, as is required by 2.

e As a result of the recommendation for exgah, a hearing was conducted on January
14, 2016 by Kevin Darouse, following which M.as found guilty of his offense and
was expelled for 4 complete sesters, in accordance with [a#?

e The St. Tammany Parish School Board hastutst], in accordance with law, a system
whereby students subject to discipline, ewetine event of an expulsion, are not denied
or deprived of their educain. Students are placed inaternative eduation program
and school such that they are not deniedaprived of an education. M.D. was not,
during the course of disciplinary proceegl, subject to being excluded from the
educational procegs?

e M.D. was not, during the course of proceedings, subject to being out of school for a
period greater than 10 daysdihe alternative school setgiensured that he was given
a free and appropriate public educatioragtordance with law. M.D. was actually
enrolled and continued attending schowolil he withdrew on February 24, 2016.
Neither M.D. nor his parents, ever soughly return to St. Tammany Parish School
Board for an educatioty®

e At the hearing conducted by Kevin DarouseDMwas given notice of the charges that
had been levied against him, and M.D. \wa&n an opportunity to tell Kevin Darouse
his side of the story. Neither M.D. nor hig@ats ever requested an attorney be present
at the January 14, 2016 expulsion hearing, nor were they dariedht to be present.
M.D. and his mother were allowed to prestwir side of the story and each of them
admitted that M.D. purchased and possedsegs in violation of School Board policy.
Only then was the decision to expel made by Kevin Darbise.

e M.D. had given written statements at sdh@md confirmed the information in the
written statements at the hearing. M.dais mother admitted that M.D. was guilty
of the conduct, purchase and possession of drugs illegally at school, that, in accordance
with law, requires expulsiott’

e In performing the hearing involving M.D., Kim Darouse was just performing his job

1321d. (citing Rec. Doc. 62-2).
133]d. (citing Rec. Doc. 62-2).
1341d. (citing Rec. Doc. 62-2).
1351d. (citing Rec. Doc. 62-2).
1361d. (citing Rec. Doc. 62-2).

1371d. at 3 (citing Rec. Doc. 62-2, Rec. Doc. 45-2 at 5-6).
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as a Supervisor of Administration. Atetthearing, Kevin Darouse advised M.D. and
his parents of charges against M.D., an@Mwith his parents and other supporters
present, weresjc] allowed to address what walleged to have occurréd.

In connection with the proceeding involvigD., M.D. was given notice of what he
was accused of doing and given an opportutaityespond. M.D. was not deprived of
his education and was not in danger of balegrived of his education as a result of
any hearing involving Kevin Darouse. M.lDas given an opportunity to respond at the
hearing and the discipline meted out, rmandated by law. M.D. was offered an
alternative school setting, amdilized this setting for &ime, until he withdrew from
school with the St. Tamamy Parish School Board®

M.D., through his parents, was given netaf Kevin Darouse’decision, given notice

of their right to appeal to the St. manany Parish School Board, and appealed the
expulsion to the St. Tammany Parishh&al Board, which appeal hearing was
undertaken before the St. Tammany §aSchool Board on February 18, 2341%.

At the appeal hearing before the St. Taemgn Parish School Board on February 18,
2016, on which Neal Hennegan, School Boardrider for District 1 was one of 12
members present to decide the appeal, #ffaircounsel was present, and neither M.D.
nor his parents provided any evidence dormation to refute the finding made by
Kevin Darouse at the January 14, 2016 imgarAccording to M.D.’s mother, no
evidence was offered by Plaintiffs to theh8ol Board or its members in mitigation of
M.D.’s offense!#!

According to M.D.’s mother, neither siner M.D. were providing information based
on advice of Plaintiffs’ attornelf?

There being no evidence provided to theTammany Parish School Board, it voted to
affirm the decision of expulsion set out by I4t#.

Neither the St. Tammany PariSichool Board, nor Superarident Folse or Associate
Superintendent Jabbia had actually paréitgg in the expulsn hearing that Kevin
Darouse had undertaken and neitSBuperintendent Folse Associate Superintendent
Jabbia, refused to allow Plaintiffs or M.D. to provide evidéfite.

138d. (citing Rec. Doc. 62-2).

139d. (citing Rec. Doc. 62-2).

1401d. (citing Rec. Doc. 62-2).

1411d. (citing Rec. Doc. 62-2).

1421d. (citing Rec. Doc. 62-2).

1431d. at 4 (citing Rec. Doc. 62-2).

1441d. (citing Rec. Doc. 62-2).
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e At the time M.D. was called to the offic&, was to investigate M.D. and his
participation in the purchase, use, sala/or possession of illegal substances in
violation of school policy, and because, based on the information in Leonard Tridico’s
possession, M.D. had been discussing the pgighuse, sale awdfpossession of drugs
at school with other students ors phone, including via text messagdés.

e Leonard Tridico and Michael Astugue did not touch, physically accost or brutalize
M.D. in any way!4®

e Leonard Tridico and Michael Astugue did r@otd have not ever physically threatened
M.D. during their dealings with hir.

e Leonard Tridico and Michael Astugue did natiahave not ever forcibly detained M.D.
during their dealings with hirt®

e Leonard Tridico and Michael Astugue did rastd have not ever threatened to arrest
M.D.14°

e Leonard Tridico and Michael Astugue did riabricate and have not ever fabricated a
statement for M.D. The two statements thlaD. wrote were in his own handwriting,
and M.D. provided this same informatiom Leonard Tridico and Michael Astugue
verbally1%°

e Neither Leonard Tridico, nor any otherHeol Administrator or employee, nor the
School Resource Officer harmed M.D. inyamay during the course of the day on
January 8, 20161

e At the end of the schoalay on Janaury 8, 2016, tloell phone that was in the
possession of M.D. that day was turned over to his patent.

1451d. (citing Rec. Doc. 62-3, Rec. Doc. 45-2, Rec. Doc. 45-3).
1481d. (citing Rec. Doc. 62-3, Rec. Doc. 45-2, Rec. Doc. 45-3).
1471d. (citing Rec. Doc. 62-3, Rec. Doc. 45-2, Rec. Doc. 45-3).
1481d. (citing Rec. Doc. 62-3, Rec. Doc. 45-2, Rec. Doc. 45-3).
1491d. (citing Rec. Doc. 62-3, Rec. Doc. 45-2, Rec. Doc. 45-3).
1501d. (citing Rec. Doc. 62-3, Rec. Doc. 45-2, Rec. Doc. 45-3).
1811d. at 5 (citing Rec. Doc. 62-3).

1521d. (citing Rec. Doc. 62-3, Rec. Doc. 45-2).
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Ill. Law and Analysis

A. Legal Standard for Motion for Summary Judgment under Rule 56

Summary judgment is appropiawhen the pleadings, thesdovery, and any affidavits
show that “there is no genuine dispute as to artgmahfact and the movant is entitled to judgment
as a matter of lawt®® When assessing whether a disputéoagny material fet exists, a court
considers “all of the evidence inetihecord but refrains from maidg credibility determinations or
weighing the evidencé> All reasonable inferences are drawn in favor of the nonmoving party,
but “unsupported allegations or affidavits tee forth ‘ultimate or conclusory facts and
conclusions of law’ are insufficient to eitt@rpport or defeat a moti for summary judgment
If the record, as a whole, coutit lead a rational trier of fact to find for the non-moving party,
then no genuine issue of fact exists, and theimgoparty is entitled to judgment as a matter of
law 156

On a motion for summaryuggment, the moving party besathe initial burden of
identifying those portions of the record thatéieves demonstrate thesaince of a genuine issue
of material fact>” Where the non-moving party bears the burfgoroof at trial as here, the party
moving for summary judgment may meet its burbgrshowing the Court that there is an absence
of evidence to support the non-moving party’s ¢&&&hereafter, if the wving party satisfies its

initial burden, the burde shifts to the non-moving party tadentify specific evidence in the

1583 Fed. R. Civ. P56(a);see also Celotex Corp. v. Catret?7 U.S. 317, 322—-23 (198@)ittle v. Liquid Air
Corp., 37 F.3d 1069, 1075 (5th Cir. 1994).

154 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398-99 (5th Cir. 2008).
155 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198hittle, 37 F.3d at 1075.

156 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

157 CelotexA77 U.S. at 323.

1581d. at 325.

22



record, and articulate” preciselywdhat evidence supports his claifi$In doing so, the non-
moving party may not rest upon meegations or denials in hgeadings, but rather must set
forth “specific facts showing the existence a&f‘genuine’ issue concerning every essential
component of its casé® A party seeking to establish thatfact is genuinely disputed must
support such an assertion by reference to énmds in the record, including depositions,
documents . . . affidavits or declarations . . . admissions, interrogatory answers, or other
materials.! The nonmovant’s burden of demonstratingemuine issue of matal fact is not
satisfied merely by creating “some metaphysical dasbto the material facts,” “by conclusory
allegations,” by “unsubstantiated assertibios “by only a scintilla of evidencet® There is no
genuine issue for trial “unless there is suffitiemidence favoring the nonmoving party for a jury
to return a verdict for that party®®
B. Applicable Law on the First Amendment

The First Amendment provides that Congresalsiot make laws afzlging the freedom
of speech® In Tinker v. Des Moines Independ&dammunity School District, et athe Supreme
Court held that students do not forfeit theirsEFiAmendment rights to freedom of speech and

expression at scho81> However, the First Amendment “doest provide students absolute rights

159 Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994grt. denied513 U.S. 871 (1994)ee also Morris
v. Covan World Wide Moving, Ind.44 F.3d 377, 380 (5th Cir. 1998).

160 Morris, 144 F.3d at 38(citing Thomas v. Price975 F.2d 231, 235 (5th Cir. 19923ke also Bellard v.
Gautreaux 675 F.3d 454, 460 (5th Cir. 2012).

161 Fed. R. Civ. P. (c)(2).
162 jttle, 37 F.3d at 1075.

163 Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986) (citifrst Nat'l Bank of Ariz. v. Cities Serv.
Co, 391 U.S. 253, 288-89 (1968)).

164y.S. Const. amend. .

165 Tinker v. Des Moines Indep. Comm. Sch. Dist., 888 U.S. 503, 506 (1969).
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to such freedoms, and those rights must be tempered in theslgjloff fa school official’s duty to,
inter alia, ‘teach[] students the boundaries of socialppropriate behavior,” and ‘protect those
entrusted to their carel® “Therefore, because ‘the constiamal rights of students in public
school are not automatically coextensive with the sigiitadults in other ##ngs,’ certain speech,
which would be protected in other settings, migbt be afforded Firshmendment protection in
the school setting!®’ Under the standard set forthTimker, a student “may express his opinions

. If he does so without maigly and substantially interfer[ing] with the requirements of
appropriate discipline in ¢hoperation of the schoot® “Put another waygonduct by a student,
in class or out of it, which for any reason . . . matly disrupts classworkr involves substantial
disorder or invasion of the rights ofhers is, of cowwe, not immunized [.}%°

The Fifth Circuit has held the standard establishetinker “can be satisfied by either

showing a disruption has occurredby showing demonstrable facs that would give rise tany
reasonable forecadty the school administration of stistial and material disruption?”® The
Supreme Court has revisited the issue of stusiee¢ch “on several occasions, each time carving
out narrow exceptions to the genefaikerstandard based on certain characteristics or content of
the speech?™® In Morse v. Frederickthe Supreme Court considered whether a school infringed

upon a student’s First Amendment right of freeesgh when it disciplined the student for holding

166 Bell v. Itawamba Cnty. Sch. Bd@99 F.3d 379, 389 (5th Cir. 2015) (citiBgthel Sch. Dist. No. 403 v.
Fraser, 478 U.S. 675, 681 (1988Ylorse v. Frederick551 U.S. 393, 408 (2007)).

1671d. at 390 (quotingdrraser, 478 U.S. at 682).

1681d, (quotingTinker, 393 U.S. at 513) (internal quotations omitted).

1691d., (citing Tinker, 393 U.S. at 513).

1701d. (quotingShanley v. N.E. Indep. Sch. Dist., Bexar Cnty.,, B&2 F.2d 960, 974 (5th Cir. 1972)).

711d. (citing Morse v. Frederick551 U.S. 393, 408 (200tazelwood Sch. Dist. v. Kuhimeie84 U.S.
260, 273 (1988)Fraser, 478 U.S. at 685).
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up a banner that stated “BONG HITS 4 JESUS” at a school-sponsored ‘@viére. Court held
that the principal of the schoolwd “consistent with ta First Amendment, strict student speech
at a school event, when that speech is reasonably viewed as promoting illegal drfglnse.”
reaching its conclusion, the Court recognized fgratventing drug use by school children is an
“important—indeed, perhaps compelling interééf. Thus, the “special characteristics of the
school environment, and the governmental irsiene stopping studerdrug abuse . . . allow
schools to restrict student expression that teagonably regard as promoting illegal drug dse.”
C. Applicable Law on the Fourth Amendment

The Fourth Amendment establishes the “righthaf people to be sewuin their persons,
houses, papers, and effects, against unreasonable searches and $&zumeNgw Jersey v.
T.L.O, the Supreme Court held trsthool officials need not obtaswarrant before searching a
student who is under their authorify.Rather, the Supreme Court héidt the legality of a search
of a student should depend on thasonableness ofdlsearch, under all of the circumstantés.
In determining the reasonableness of a searalstfdent, the Supreme Court held that the search:
(1) must be “justified at its inception” by tipeesence of “reasonable grounds for suspecting that

the search will turn up evidenceatithe student has violated onislating either the law or the

172551 U.S. at 397-98.
1731d. at 403.

174 |d at 406 (quoting/eronia Sch. Dist. 47J v. ActoBl5 U.S. 646, 661 (1995) (internal quotation marks
omitted)).

1751d. at 407 (quotind’inker, 393 U.S. at 506) (internal quotation marks omitted)).
176 J.S. Const. amend. IV.
177459 U.S. 325, 340 (1985).

1781d. at 341.See also Safford Unified Sch. Dist. No. 1 v. Reddifg U.S. 364, 370 (2009) (recognizing
that the Supreme Court has applied addath of reasonableness rather than probable cause in the school context)
(internal citation omitted).
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rules of the school*”® and (2) must be “permissible in scopeith that “the measures adopted are
reasonably related to the objectives of the seanchnot excessively intrusive in light of the age
and sex of the student and the nature of the infracti8iThe Fifth Circuit has held that “[s]tudents
at school have a significantly lesgxpectation of privacy in regatd the temporary ‘seizure’ of
their persons than doése general populatiort®®
D. Applicable Law on the Fifth Amendment

The Fifth Amendment establishes that no pefshiall be compelled in any criminal case
to be a witness against himself? In Miranda v. Arizona the Supreme Court held that the
statements given by a defendant during a custaaiirogation are inadmissible at trial unless,
prior to questioning, the spect “[is] warned that he has a rightemain silent, that any statement
he does make may be used as evidence against him, and that he has a right to the presence of an
attorney, either retaed or appointed®® As the Fifth Circuit has recognizedviirandawarnings
must be administered pritw ‘custodial interrogation.*®*“Custodial interrogation is ‘questioning

initiated by law enforcement officers aft person has been taken into custodi?. To determine

1791d. at 342.

1801d. The Court notes that Plaintiffs also cite to the Supreme Court’s decidiileynv. California 134 S.
Ct. 2473 (2014). IRiley, the Supreme Court simply held that a cellphone could not be searched without a warrant
incident to arresbut did not address the issue of searches of cellphones in ssheatl.at 2493. MoreoveRiley
does not create a blanket prohibition on warrantless searches of cellphones in all circumstances, as illustrated by the
Fifth Circuit's recent decision twlding a warrantless search afellphone at a border crossitdnited States v.
EscarcegaNo. 15-51090, 2017 WL 1380555, at *1 (5th Cir. Apr. 17, 20@&} Curian).

18119,
182y S. Const. amend. V.
183384 U.S. 436, 444 (1966).

184.S. v. Colemar610 F. App’x 347, 353 (5th Cir. 2015 curian) (citing U.S. v. Bengiveng®45 F.2d
593, 595 (5th Cir. 19886 bany).

85 U.S. v. Wright 777 F.3d 769, 774 (5th Cir. 2015) (quotlddS. v. Salings543 F. App’x 458, 462 (5th
Cir. 2013)).

26



whether a suspect was in custody Miranda purposes, a court must “examine all of the
circumstances surrounding the interrogatitii A suspect’s age may be considered in conducting
the custody analysis, though a chsldige will not necessarily be “a determinative, or even a
significant, factor in every casé®”

A plaintiff may not basea Section 1983 claim on Miranda violation alone, as the
“prophylacticMiranda warnings are not themselves rightstpcted by the constitution but [are]
instead measures to insure that the rightresga@iompulsory self-inamination is protected!®®In
Chavez v. Martinezhe Supreme Court held that a polificer’s alleged coercive questioning of
a plaintiff did not violate the selhcrimination clause of the FifttAmendment, absent the use of
the plaintiff's compelled statements in a criminal case against&ifhe Fiftn Circuit has
likewise held that the failure to give a suspectMisanda warnings does not “in and of itself,
amount to a constitutional violatio#®® Rather, potential constitutional violations occur “only
upon the admission of unwarned statements into evidence at'tti@t’ that point, “[tlhe
exclusion of unwarned statements . . . is mglete and sufficient remedy for any perceived

Miranda violation.”°2

186 Stansbury v. Californigb11 U.S. 318, 322 (1994).

187 J.D.B. v. California 564 U.S. 261, 277 (2011) (considering appeal of minor who had been charged in
juvenile court and had unsuccessfully moved to suppress his statements on the basis that hertexddgsged by
police and school administrators without the issuanceMifandawarning).

188 U.S. v. Smith7 F.3d 1164, 1170 (5th Cir. 1993) (quotibgckworth v. Eagan492 U.S. 195 (1989)
(internal quotation marks omittedgee also U.S. v. Patared2 U.S. 630, 636, 641 (2004).

189538 U.S. 760, 772-73 (2003) (holding that “the absence of a ‘criminal case’ in which [the plaintiff] was
compelled to be a ‘witness’ against himselfedd$ his core Fifth Amendment claim”). While tBlkeavezlurality did
not define exactly when a criminal easommences, the Supreme Court determihatiat the very least, it requires
“the initiation of a legal proceedingld. at 766—67.

190 See Smith7 F.3d at 1170.
¥91patane 542 U.S. at 641.

1921d. at 641-42 (citingChavez v. Marting538 U.S. 760, 790 (2003) (internal quotation marks omitted)).
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E. Applicable Law on Procedural Due Process

The Due Process Clause of the Fourteéattendment provides: NJor shall any State
deprive any person of life, liberty, @roperty, without due process of law?® The right to an
education, once extended by the statmstitutes a propgrinterest protectedy the Due Process
Clause of the Fourteenth Amendment, and ‘&eStmay not withdraw that right on grounds of
misconduct absent [] fundamentally fair progezs to determine whether the misconduct has
occurred.”% As to the procedural due process reqgijiie the case of shorter suspensions from
school, the Supreme Court has held that a studentitked to “oral or written notice of the charges
against him” and “an explanatiofthe evidence the authoritiesdezand an opportunity to present
his side of the story*®® For longer suspensions or expulsidhs, Supreme Court noted that more
formal procedures may be requiré8l Considering the standardtd®y the Supreme Court, the
Fifth Circuit has found that where aident is at risk of being dep&d of an alternative education,
and therefore at risk of being excluded from pubtiacation entirely, he she is entitled to notice
and hearing before being deprivedan alternative educatidf’.
F. Applicable Law on Substantive Due Process

To prevail on a substantive due process claiplaitiff must first establish that he held a
constitutionally protected righdar property interest to which the Fourteenth Amendment’s due

process protection applié¥ As notedsupra the right to an education, once extended by the state,

193 Y.S. Const. amend. XIV.

194 Harris ex rel. Harris v. Pontotoc Cnty. Sch. Dj€35 F.3d 685, 690 (5th Cir. 2011) (citiGgss v. Lopez
419 U.S. 565, 574 (1975)).

1951d. at 581.
19d. at 584.
97 Swindle v. Livingston Par. Sch. B855 F.3d 386, 394, 399 (5th Cir. 2011).

198 Simi Inv. Co., Inc. v. Harris Cnty., Te236 F.3d 240, 249 (5th Cir. 2000).
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constitutes a property interég€?.Once the right has been estdtdid, the Court must consider
whether the denial of the righs rationally related to degitimate government intereSf
“Government action comports witubstantive due process if the action is rationally related to a
legitimate governmental interesf* “Protection against governmentabitrariness is at the core

of due process, including substantive due process, but onipdbeegregious executive action
can be said to be ‘arbitrary’ the constitutional sense; the cogmhiealevel of executive abuse is
that which shocks the conscienée?”

The Fifth Circuit has recognizatiat “[a] student’s transfer to an alternative education
program does not deny access to public educand therefore does nablate a Fourteenth
Amendment interest?® The Fifth Circuit has found that “[t]his rule is consistent whsss
directive that, where state law creates an entél@nio public education, is a student’s ‘total
exclusion from the educational pess for more than a trivial period’ that constitutes a deprivation
of protected property and Bty interests subject ttue process constraint®* The Fifth Circuit

has also recognized that Louisidaa provides, as a general rulthat when a child is suspended

19Goss 419 U.S. at 579.
200 Sjmi Inv. Co.236 F.3d at 249.

201EM Prop. Operating Co. v. City of Austi#3 F.3d 167, 174 (5th Cir. 199&ee also Fee v. Herndd®00
F.2d 804, 808 (5th Cir. 1990) (citinggoodard v. Los Fresnos Ind. Sch. Di3B2 F.2d 1243, 1246 (5th Cir. 1984)
(recognizing that corporal punishment in schools “is a deprivation of substanéverocess when it is arbitrary,
capricious, or wholly unrelated to the legitimate statd gbanaintaining an atmosphere conducive of learning”);
Moore v. Willis Ind. Sch. Dist233 F.3d 871 (5th Cir. 2000).

202 Cnty. of Sacramento v. LewB23 U.S. 833, 834 (1998) (internal quotation marks omitted).

203Harris, 635 F.3d at 690 (citinyevares v. San Marcos Consol. Indep. Sch. 0 F.3d 25, 2627 (5th
Cir. 1997)).See also Swindle v. Livingston Par. Sch, B85 F.3d 386, 394 (5th Cir. 2011) (internal citations omitted)
(“This court has consistently held trestudent who is removed from her regular public school, but is given access to
an alternative education program, has not been denied her entitled to public education.”).

204 Swindle 655 F.3d at 394 (citinGoss 419 U.S. at 576).
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or expelled, [he] is not automatically deprivafdall further publiceducational benefits$® Rather,
a student generally remains “under the supervigsiadhe governing authority of the city, parish,
or local public school system taking suchi@tiusing alternativeducation programs’®

G. Immunity from Suit for Stiool Board Members Acting addjudicators in the School
Discipline Context

InWood v. Stricklandhe Supreme Court recognized thethool board members “function
at different times in the nature of legislatonsl @adjudicators in the Bool disciplinary process®
The Supreme Court further recaged that “[s]chool board merebs, among other duties, must
judge whether there have been violations of scregpllations and, if sthe appropriate sanctions
for the violations. Denying any measure of imrityim these circumstances ‘would contribute not
to principled and fearless dsin-making but to intimidation.2?® After recognizng that school
board members acting in their capacity as adptdrs should be entitled to some form of
immunity, the Supreme Court concluded that baaembers acting as adjudicators are to be
protected by qualifié, rather than absolute, immunffy.

Specifically, the Court concluded that “absoliutenunity would notbe justified since it
would not sufficiently increase the ability of schauificials to exercise their discretion in a
forthright manner to warrant ¢habsence of a remedy for studesubjected to intentional or

otherwise inexcusable deprivatiorfd®’Thus, in the “specific context of school discipline,” the

205 Swindle 655 F.3d at 395.

20614, (citing La. Rev. Stat. § 17:416.2(A)(1))

207Wood v. Strickland420 U.S. 308, 319 (1975).

208|d. (quotingPierson v. Ray386 U.S. 547, 548 (1967)).

209 Id

210|d. at 320.See also Cleavinger v. Saxné74 U.S. 193, 204205 (1985).
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Court held that a school official atul be liable under Section 1983 onlf/tfe knew or reasonably
should have known that the actiontbek within his sphere of offial responsibilitywould violate
the constitutional rights of the studeffected, or if he took the @an with the malicious intention
to cause a deprivation of constitutionaights or other injury to the studerfi®
H. Legal Standard on Qualified Immunity

The doctrine of qualified immunity protects government officials “from liability for civil
damages insofar as their conduct does not violate clearly established statutory or constitutional
rights of which a reasonkbperson would have knowA'? Qualified immunity is an “immunity
from suit rather than a mere defense to liabilf§.In this manner, “[o]ne of the most salient
benefits of qualified immunity is protection fro pretrial discovery, which is costly, time-
consuming, and intrusivé®* Once a defendant invokes the defe of qualified immunity, the
plaintiff carries the burden of denstrating its inapplicability:®

In Saucier v. Katzhe Supreme Court set forth a twatgeamework for analyzing whether
a defendant was entitled to qualified immunit§ Part one asks the following question: “Taken in
the light most favorable to thgarty asserting the injury, do tligcts alleged show the officer’'s
conduct violated a constitutional right?” Part two inquires whetheratallegedly volated right

is “clearly established” in thdit would be clear to a reasahle officer that his conduct was

21ld. at 322.

212 Harlow v. Fitzgeralgd 457 U.S. 800, 818 (1982).

213pearson v. Callaharb55 U.S. 223, 237 (2009).

214Backe v. LeBlan®91 F.3d 645, 648 (5th Cir. 2012).

215Club Retro, L.L.C. v. Hiltor668 F.3d 181, 194 (5th Cir. 2009).
216533 U.S. 194 (2001).

217d. at 201.
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unlawful in the situation he confrontet® The Court does not have to address these two questions
sequentially; it can proceadth either inquiry firsg*®
l. Analysis

In the motion for summary judgment, Movants request summary judgment on all of
Plaintiffs’ claims against thed®° Specifically, Movants argue: Ylthat they are entitled to
summary judgment to the extent that Plaintdfgim they are liable intheir official capacities
under 42 U.S.C. § 1983 because Plaintiffs havesaled the government entity for which they are
employed; (2) that they are entitled to sumynmardgment on Plaintiffs’ claims against them
personally under 42 U.S.C. § 1983,Rdaintiffs have not pointetb evidence tgaise a genuine
dispute of material fact to demdrete that they are liable; and besathey are eitked to qualified
immunity; and (3) that Movantsaentitled to summary judgmenh any state law claims against
them, or the Court should decline to exercise Brpental jurisdiction ovePlaintiffs’ state law
claims??In opposition to the motion, without pointingaay evidence in tarecord but providing
two affidavits from Plaintiffs, M.D. and M.D.’snother, Plaintiffs argue that the motion for
summary judgment should be denied, as multijpisticiable issues of triable facts” exfé£ The

Court will address the parties’ arguments in turn.

2181d. at 202.

219 See Pearsqrb55 U.S. at 236 (“On reconsidieg the procedure required Baucier we conclude that,
while the sequence set forth there is often appropiiateould no longer be regarded as mandatorse®;also Cutler
v. Stephen F. Austin State Univ67 F.3d 462, 469 (5th Cir. 2014).

220Rec. Doc. 62 at 1.
221 Rec. Doc. 62-1 at 7, 12, 14, 19.

222Rec. Doc. 69 at 1.
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1. Whether Movants are Entitled to Summary Judgmenton Plaintiffs’ Claims
under Section 1983 against the Individual Mvants in their Official Capacities

Movants request summary judgment on PI#sitclaims against the individual Movants
in their official capacities under Section 1983The Supreme Court and Fifth Circuit have both
recognized that suits against a pulgificial in his official capacity “generally represent another
way of pleading an action against an entity of which an officer is an agénas long as the
government entity receives noticedaamn opportunity to spond, an official-cagrity suit is, in all
respects other than name, to be treated as a suit against the?&rifitye Fifth Circuit has further
concluded that districtourts may properly dismiss claimsaagst municipal officers in their
official capacities when they are duplicatied claims against the governmental entities
themselve$?® Here, Plaintiffs hee sued both the individual Movanis,their official capacities,
and the School Board, and Plaiffgihave not set forth any arguntem evidence as to why both
the claims against the individual Movants ahd government entity should be maintaif€d.

Because “it is proper to dismigflegations against municipal aférs in their official capacities

223Rec. Doc. 62 at 1. The Court notes that Movants request summary judgment “dismissing all claims of the
Plaintiffs . . . against the Defendants” but do not offexcfr argument in the motion as to why they are entitled to
summary judgment on the claims against the individual Movants in their official capacities under Section 1983.

224Burge v. Par. of St. Tammary87 F.3d 452, 466 (5th Cir. 1999) (citipnell v. Dep't of Soc. Servs. of
City of N.Y, 436 U.S. 658, 691 (1978)).

225 Kentucky v. Graham73 U.S. 159, 166 (1985).

226 Castro Romero v. BeckeB56 F.3d 349, 355 (5th Cir. 2001) (“The district court was also correct in
dismissing the allegations against all of the municipal officers and two of the employee€ofpls of Engineers in
their official capacities, as these allegations duplicate claims against the respective governmental entities
themselves.”) (citingrlores v. Cameron County, Te®2 F.3d 258, 261 (5th Cir. 1996pee e.gMoton v. Wilkinson
No. 08-1356, 2009 WL 498487, at *1 (E.D. La. Feb. 26, 2009) (Vance, J.) (noting that ther€ifihi@s generally
held that a plaintiff cannot maintain an action againsemployer and its agent inshbfficial capacity in other
contexts, and that this principle also appliesttits against a municipality and its officers) (citBgith v. Amedisys,
Inc., 298 F.3d 434, 449 (5th Cir. 200Bpmere 256 F.3d at 355|ndest v. Freeman Decorating, In@64 F.3d 258,
262 (5th Cir. 1999)).

227 Rec. Doc. 15 at 5.
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when the allegations duplicate claims against the governmental entity 38elhtl the School
Board has received notice and an opportunity to respond, Movants are entitled to summary
judgment on Plaintiffs’ claims against the mdiual Movants in their official capacities under

Section 1983%2°

2. Whether Movants are Enttled to Summary Judgmenton Plaintiffs’ Claims
under Section 1983 against the Individua Movants in their Personal
Capacities

As noted above, Plaintiffs’ amended complatieges that they are suing the individual
Movants in both their individuaand official capacitie$3® Movants argue thaRlaintiffs’ claims
under Section 1983 against the individual Movants in theisgmal capacities should be
dismissed, as Plaintiffs can point to no evidendb@record to demonstrate that Movants violated
Plaintiffs’ constitutional rights, and furthermorthat the individualMovants are entitled to
qualified immunity?3! In opposition, Plaintiffs argue that tieetemain facts in dispute and that the
individual Movants ardiable to Plaintiffs2?> As notedsupra Movants have identified the
following claims for relief under Section 198@t) First Amendment claims against Tridico,

Astugue, and Deputy Gerchd#? (2) Fourth Amendment claims against all named Defendants;

228Thompson v. Connick78 F.3d 293, 297 n.4 (5th Cir. 2008y'd on other ground$63 U.S. 51, 131 S.
Ct. 1350, 179 L. Ed. 2d 417 (201%ge e.9g.U.S. ex rel. Bias v. Tangipahoa Par. Sch., Bth. 12-2202, 2014 WL
1512001, at *9 (E.D. La. Mar. 26, 2014) (Fallon, Dgrischebourg v. ClarkNo. 15-1712, 2016 WL 98617, at *8
(E.D. La. Jan. 8, 2016) (Africk, J.) (“This Court has presiy dismissed official-capacity claims against officers of
an entity which were redundant of other claims in a lawsuit.”).

229 See generally Section 1983 Litigati(8d ed.) 2014 (“[W]hen a § 198®mplaint asserts a claim against
a municipal entity and municipal official in her official cajpcfederal district courts routinely dismiss the official
capacity claim as dupliti@e or redundant.”).

230 Rec. Doc. 15 at 2.

231 Rec. Doc. 62-1 at 14, 23.

2%2Rec. Doc. 69 at 1-2.

233 Deputy Gerchow has already been dismissed from this aSéafRec. Doc. 81.
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(3) Fifth and Fourteenth Amendment substantiwel procedural due process claims for relief
against all named Defendants; and (4) Feemth Amendment claims against all named
Defendant£3* Plaintiffs have not objected to Movant$iaracterization of theclaims. The Court
will address the parties’ arguments in turmétermine whether Movants are entitled to summary
judgment on the claims againgte individual Movants undeBection 1983 in their personal
capacities.
a. First Amendment

Movants argue that there is no evidence to statvany of the indidual Movants violated
Plaintiffs’ First Amendment right&® Because Plaintiffs have not alleged facts or pointed to any
evidence that would support a claim for violatmfrthe First Amendment, Movants contend that
Plaintiffs’ claims for violation of the FirsAmendment against Tridico and Astugue in their
individual capacitiesshould be dismissed® Additionally, Movants argue that Tridico and
Astugue are entitled to qualified immunff/. In opposition, without citing to any evidence or
authority, Plaintiffs argue that Tridico and Astugue searched the cellphone that was in M.D.’s
possession and that the pélbne “is clearly protectegnder the First Amendment® Plaintiffs
appear to allege in the amended complaiat the information on the cellphone in M.D.’s
possession was constitutionallyopected by the First Amendmeiit.In M.D.’s affidavit, which

Plaintiffs attach to their opposition, M.D. assethat after he unlocked the cellphone in his

24Rec. Doc. 62-1 at 2-3.
23%51d. at 4.

236|d, at 5.

2371d. at 17.

28 Rec. Doc. 69 at 2.

239 Rec. Doc. 15 at 22.
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possession, he later returnedTiidico’s office and discovered @h “someone had printed out a
series of eight text messages, none of which had occurred that day, and none were exchanged on
school grounds during school houfé®”

As notedsupra the Supreme Court has held that students do not forfeit their First
Amendment rights to freedom of speech and expression at gthddhwever, the First
Amendment “does not provide students absolutesighsuch freedoms, atitbse rights must be
tempered in the light of school official’s duty tojnter alia, ‘teach[] students the boundaries of
socially appropriate behani,” and ‘protect those émsted to their care ?*? Moreover, inMorse
v. Frederick the Supreme Court held that the “speclahracteristics of the school environment,
and the governmental interest in stopping studeug abuse . . . allow schools to restrict student
expression that they reasonably regas promoting illegal drug usé&*?

Here, Plaintiffs appear to contend thée information on thecellphone in M.D.’s
possession was constitutionally protected by thst Piimendment and that Tridico and Astugue
violated Plaintiffs’ rights to freedom of epch under the First Amendment by viewing text
messages on the cellphone and by consideriagnformation in recommending disciplinary
action against M.D. As an initianatter, Plaintiffs do not allegicts indicating in what manner
and to what extent M.D.’s right to free speeehs restricted. Even assuming that Tridico and

Astugue did limit M.D.’s speech in some way, lewer, the Supreme Court has made clear that

240Rec. Doc. 69-3 at 2.
241 Tinker v. Des Moines Indep. Comm. Sch. Dist., £88B U.S. 503, 506 (1969).

242 Bell v. ltawamba Cnty. Sch. B&99 F.3d 379, 389 (5th Cir. 2015) (citiBgthel Sch. Dist. No. 403 v.
Fraser, 478 U.S. 675, 681 (198@Ylorse v. Frederick551 U.S. 393, 408 (2007)).

243551 U.S. at 407.
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students do not have unfettered rightsfitee speech under the First Amendn#éfhtThe
uncontroverted evidence in thecord here is that it was a \ation of School Board policy for a
student to possess a phonscitool and that Tridico had receiMaformation from another student
indicating that M.D. was involveith the purchase male of a controlledangerous substan¢®.
Plaintiffs have not shown thi&t.D. had a right under the FirBmendment to have a cellphone on

a school campus in violation of school policy, or that his communications on such a cellphone are
entitled to protections under the First Amendm@&hus, Plaintiffs have ngiointed to sufficient
evidence to create a genuinepdite of material fact as to winetr Tridico and Astugue violated a

right of Plaintiffs under the First Amendment.

Moreover, even assuming that Tridico and Asiel did violate a rightf Plaintiffs under
the First Amendment by looking at text messageshe cellphone, Plaintiffs have cited to no
authority, and the Court has foundne, demonstrating that it welearly established at the time
of Tridico and Astugue’s actioribat viewing the contents af cellphone possess by a student
who is suspected of drug infractions at schamistitutes a violation c& right under the First
Amendment. As stated above, a constitutional righgtrbe clearly established in order to defeat
a defense of qualified immuni&® When deciding whether a righllegedly violated was “clearly
established,” the Court asks whether the lawlsarly and unambiguousfyrohibited the conduct
such that a reasonable official would underdtéhat what he wadoing violated the law?’ As

noted suprg the Supreme Court has held that schafficials may regulate student speech

244 Tinker, 393 U.S. at 506.
245Rec. Doc. 62-3 at 2.
246 See McClendqr805 F.3d at 323 aucier 533 U.S.at 207-208.

247May v. Strain55 F.Supp.3d 885, 897 (E.D. La. 2014) (Brown, J.) (cMifyatt v. Fletcher718 F.3d 496,
503 (5th Cir. 2014)).
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reasonably regarded asoproting illegal drug us&?® Because Plaintiffs have not pointed to
sufficient evidence or authority to demonstrtétat Tridico and Astugug alleged conduct was
unambiguously prohibited under clgaestablished law, Tridicand Astugue are entitled to
qualified immunity on Plaintiffs’ claims againttem for violations of the First Amendment.
b. Fourth Amendment

Movants argue that Plaintiffs’ claims agditise individual Movantgor violation of the
Fourth Amendment is without merit and should be dismi$5dd.particular, Mvants argue that
there was a reasonable basis for the searéhdf and the cellphone in his possession and that
there was no seizure of M.D. in this case siheilt the Fourth Amendemt would be implicate¢f®
In opposition, Plaintiffs, without citing to evidenicethe record, argue that “Tridico, Astugue and
Darousegt al” used Deputy Gerchow “asdimuscle” to detain M.Dfor long periods and that
they unlocked the cellphone in M.D.’s possassseven though there were no drugs found on
M.D.’s persor?®! Plaintiffs appear to allege in the antled complaint that Tridico and Astugue
violated the Fourth Amendment by searchingameistioning M.D. and bgearching the cellphone
in M.D.’s possessiofr?

Movants present evidence thaethlleged searches in this case occurred in response to
information received by Tridico from another statlat M.D.’s school that M.D. was involved in

the purchase or sale of a “controlled dangerous subst&idgy’ contrast, Plaintiffs offer no

248 Morse 551 U.S. at 407.
299 Rec. Doc. 62-1 at 5.
250|d. at 6-7.

21 Rec. Doc. 69 at 2, 4-5.
22Rec. Doc. 15 at 13-16.

253 Rec. Doc. 62-3 at 2.
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evidence challenging thsssertion. The Court notes that Pldfatattach the affidavits of M.D.
and M.D.’s mother to their oppdigin memorandum but do not artiate how the #idavits create
a genuine dispute of material fast to Tridico and Asgue’s personal involvement in any alleged
deprivation of Plaintiffs’ Fourth Amendment rightfd.In M.D.’s affidavit, he asserts the following
as to the alleged search andastigation of M.D. on January 8015: (1) Tridico stated he was
looking for drugs and searchedD/'s person and effegtin the presence @feputy Gerchow but
found no drugs; (2) M.D. was “sudgt to rigorous interrogatiorly Tridico and that M.D. was
afraid that Tridico was going to harm him orvbdim arrested; (3) Trido and Astugue demanded
that M.D. unlock the cellphone in his possessiand M.D. eventually unlocked it because he
believed that he would never be permitted to leavbdatrhe would be arséed; and (4) later that
day, when M.D. returned to Tridico’s office,disieone had printed out a series of eight text
messages>®®

As notedsupra the Fifth Circuit has “repeatedly heldat self-serving affidavits, without
more, will not defeat a motion for summary judgmefitEven assuming the truth of the assertions
in M.D.’s affidavit, Plaintiffshave not pointed to sufficient edce to raise a genuine issue of
material fact that suggests:) (Movants’ conduct violated Platiffs’ Fourth Amendment rights;

and (2) Movants’ actions werabjectively unreasonable in liglf the law that was clearly

254 Rec. Docs. 69-2, 69-3.

255Rec. Doc. 69-3 at 1-2. The Court notes that M.D.’s mother’s assertions in tiaviaffegarding Tridico
and Astugue’s alleged conduct, as reported by M.Dbased on hearsay and are not based on personal knowledge.
As such, M.D.’s mother’s assertiobased on statements made by M.D. to her do not constitute proper summary
judgment evidence. Moreover gihare essentially identici M.D.’s statements about Tridico and Astugue’s alleged
conduct.SeeRec. Doc. 69-2 at 1-2. The Court would therefore reach the same conclusion regardless of whether it
considered the assertions regarding Tridico and Astaguaeiduct towards M.D. in M.D.’s mother’s affidavit.

256 Tyler, 426 F. App’x at 307 (internal citation omittetlgwrence 276 F.3d at 197.
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established at the time of the incidétt.

The Fourth Amendment establishes the “righthaf people to be se®uin their persons,
houses, papers, and effects, againstasonable searches and seizui¥sAs to M.D.’s assertion
that Tridico searched his persom flvugs in the presence of a schadource officer, the Supreme
Court held ilNew Jersey v. T.L.(that a warrant is not required &®arches of students in schools
by school official$>® Rather, the Supreme Court held that the legality of a search of a student
depends on the reasonableness of#aach, under all the circumstané®sThe Court notes that
the Fifth Circuit has not spokenrdctly to the question of thepropriate standard for assessing
the legality of searches conducted by school @ffsan conjunction with law enforcement officers.
However, the Eighth Circuit has held that teasonableness standard articulated by the Supreme
Court in T.L.O, not probable cause, apdieavhere a school officiabearched a student in
conjunction with a law enforcement aféir acting as a school liaison offi@é.This Court finds
the Eighth Circuit’s rationale to hgersuasive and applies it here.

Therefore, even assuming the truth of M.Dassertions that Tridico searched M.D.’s
person and effects in the presence of a scheolree officer, the uncontroverted evidence in the
record indicates that such a search was reatgna® Movants have pointed to evidence that

another student informed Tridico that M.D. wasalved in the purchase sale of a controlled

257 McClendon v. City of Columhi&05 F.3d 314, 323 (5th Cir. 2008ge Saucie533 U.S. at 207-208.
281.S. Const. amend. IV.

259459 U.S. 325, 340 (1985).

2601d. at 341.

261 Shade v. City of Farmingtp309 F.3d 1054, 1060 (8th Cir. 2002). A court in the Southern District of
lllinois likewise has held that a search by a deputyngcas a school resource officer was governed by the
reasonableness standard enunciatddlirO.and not be the highergvable cause standa&ke Wilson ex rel. Adams
v. Cahokia Sch. Dist. No. 18470 F.Supp.2d 897, 910 (S.D. Ill. 2007) (reviewing cases and finding that “the weight
of the authority” holds that a search of a student on school grounds by a schawlere$iicer should be subject to
the reasonableness standard).
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substance at scho®f Plaintiffs have pointed to no evidence contradicting the reason for the
search of M.D. or creating a genuine disputenaterial fact that itvas unreasonable under the
standard established RL.O. for Tridico to search M.D. for drugs or view his cellphone for
evidence of the purchase or sale of driigdvioreover, even if such conduct did constitute a
constitutional violation, Plairffs have pointed to no authoritigat such conduct was objectively
unreasonable in light alearly established lad#?

In M.D.’s affidavit, M.D. asserts that Agjue and Tridico threated M.D. to unlock the
cellphone in his possessiéitHowever, M.D. does not describe the actions taken by Astugue and
Tridico or why those alleged actions were perceived as a fitddterefore, Plaintiffs have not
asserted sufficient facts to demongraéihat the search was unreasonable ufideiO. Even
assuming the accuracy of Plaff#i interpretation of the factsjue to the same factual and
evidentiary deficiencies, Plaiffs have not demonstrated thitidico and Astugue’s conduct in
searching the cellphone in M.D.’s possessiotheut M.D.’s consent violated a constitutional
right or that such conduct wadbjectively unreasonable in liglaf clearly established law, as
required to overcome Tridico and Astugue’s qualified immunity deféise.

The Court notes that Plaintiffs cite severalesasutside of the Fifth Circuit holding that

certain searches conducted by scladfitials were unreasonabl&his Court is bound by the law

262Rec. Doc. 62-1 at 6 (citing Rec. Doc. 45-2).
263Gee T.L.Q.459 U.S. at 340.

264 See McClendqr805 F.3d at 323.

265 SeeRec. Doc. 69-3 at 2.

266 SeeRec. Doc. 69-3 (M.D.’s affidavit in which he asserts: “I initially rejected the demands to unlock my
father’s cellphone, but with Tridico, Astugue, and Dgpaerchow threatening me, | @vtually capitulated because
| believed that | would never be permitted to leave or that | would be arrested by Gerchow).

267 See McClendqr805 F.3d at 32Baucier 533 U.S.at 207—-208.
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of the Fifth Circuit. In a case within the Fifth CircuitW. v. Desoto County School Distriet
district court in the Northermistrict of Mississippi granted the individual school employee
defendants’ motion to dismiss and/or for sumymadgment where a school employee confiscated
the phone of a student who waes using the phorie class in violation of school policy® After
confiscating the phone, the school employtees looked at pictres on the phoré® The student
was suspended for having gantated pictures on his cellphoA€.Reviewing the relevant case
law, theJ.W.court found that the search was reasonabtier Supreme Court precedent and that,
“‘more importantly,” it was not elarly established that such ssarch violated the Fourth
Amendment’?

Plaintiffs cite to two district court cases framtside the Fifth Circuit in which the courts
determined at the motion to dismiss stage $hhbol employees’ searchefsstudents’ cellphones
were not reasonable on the face of thegiaint under the standard set fortfTih.02’>However,
those decisions are non-binding aodurred at the motion to disss stage where it could not be
determined that the searches were reasonabtheoface of the complaint. In the instant case,
which is at the summary judgment stage, Movaaige pointed to uncontroverted evidence in the

record that the search of M.D. occurred in oese to a specific allegation of M.D.’s purchase,

268 No. 09-1055, 2010 WL 4394059, *1 (N.D. Miss. Nov. 1, 2010).

269 Id

270 Id

2111d. at *4-5.

212 See Gallimore v. Henrico Cnty. Sch. B88 F.Supp.3d 721, 725 (E.D. Va. 2014) (finding that the facts
as alleged in the complaint did not indicate that the seditble cellphone was reasonable but noting that the defendant
school employee could have had reasonable cause faatehsand could bring forth such evidence on a motion for
summary judgment)Klump v. Nazareth Area Sch. Djs#25 F.Supp.2d 622, 630 (E.D. Pa. 2006) (denying school
employees’ motion to dismiss where school employees were alleged to have seized a student’s cellpbeddhan
student’s cellphone to call other students to deterihthey were violating the school’s cellphone policy).
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sale, and possession of a contmliiangerous substance repotdridico by another studefts
Plaintiffs also cite to a Sixth Circuit dsgyn reversing a grant summary judgment in

favor of defendant school employees after findhrag the search of a student’s cellphone was not
reasonable at its inception, because the defesdanbl employees had only general background
knowledge of a student’s drug use or depressiveetecies to justify the search of the student’s
cellphone?™ By contrast, as noteslipra the uncontroverted evidence in the record in this case,
at the summary judgment stage, is that M.Befiphone was not seamxh pursuant to general
background knowledge, but rather@iation to specific allegations of M.D.’s purchase, sale, and
possession of drugs, which appa@asonable and certaintypt in violation ofclearly established
law.2"®

The Court further notes that one commenthts argued that the unique characteristics of
a cellphone should promptconsideration of the Supreme Court’s decisiom.lnO. as applied
to the search of cellphones in sch®8l.However, the commentator also recognized that

“[c]urrently, courts have allowka warrantless search of a gaflone based on thaiginal rule

from T.L.O?"” This further supports the Court’s corgilon that Tridico and Astugue’s alleged

213 SeeRec. Doc. 62-3 at 2.
274G.C. v. Owensboro Pub. Scii11 F.3d 623 (6th Cir. 2013).

215 Rec. Doc. 62-3 at 2. The Coumttes that Plaintiffs also cite the Supreme Court’s decisionRiley v.
California, 134 S. Ct. 2473 (2014). However,Riley, the Supreme Court simply held that a cellphone could not be
searched without a warraintident to arrestSee idat 2493. As noted above, the standard applied to school searches
on school grounds has been established by the Supreme CbiiOnand is the reasonableness of the search, under
all the circumstancesee459 U.S. at 340Riley does not create a blanket prohibition on warrantless searches of
cellphones in all circumstances, as illustrated by the Eifttuit's recent decision upholding a warrantless search of
a cellphone at a border crossitnited States v. Escarcegdo. 15-51090, 2017 WL 1380555, at *1 (5th Cir. Apr.

17, 2017) per curian).

276 Ross Hoogstratemmplications on the Constitutionality &tudent Cellphone Searches FollowRitey
v. California, 24 Wm. & Mary Bill Rts. J. 879, 897.

27714 (citing J.W, 2010 WL 4394059, *1).
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conduct, if established, did not violate a clgastablished right undéne Fourth Amendment.

When deciding whether a right allegedly vieldtvas “clearly established,” the Court asks
whether the law so clearly and unambiguoysighibited the conduct such that a reasonable
official would understand that whdte was doing violated the | “Answering in the
affirmative requires the court to be able to péancontrolling authont—or a robust consensus of
persuasive authority—thatefines the contours of the right question with a high degree of
particularity. This requirenmg establishes a high b&”?In this case, there is simply no controlling
authority or “robust consensus of persuasive authority” prohibiting the search of student
cellphones on school grounds subhat Tridico and Astugue’s concli) as allegedby Plaintiffs,
could be considered objectively unreasonable umtkarly established law. Therefore, even
assuming the truth of Plaintiffs’ assertion thaidico and Astugue earched the cellphone,
Plaintiffs have not met their burden to owvare Tridico and Astugue’s defense of qualified
immunity.

Finally, the Court notes thatappears that Plaintiffs allege that the detention of M.D. for
questioning by Tridico and Astuguilated the Fourth Amendmef In opposition to the instant
motion, Plaintiffs argue that M.Dwas detained “for long period$* The Court notes that in
M.D.’s affidavit, M.D. asserts that he in factumed to class twice ovéne course of the alleged

questioning and search of M#.1n Milligan v. City of Slidell the Fifth Circuit held that students

2’8 May v. Strain55 F.Supp.3d 885, 897 (E.D. La. 2014) (Brown, J.) (cMifyatt v. Fletcher718 F.3d 496,
503 (5th Cir. 2014)).

279 |d.
280 SeeRec. Doc. 15 at 13.
281 Rec. Doc. 69 at 5.

282Rec. Doc. 69-3 at 1-2.
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at school “have a signdantly lesser expectation of privacy negard to temporary ‘seizure’ of
their persons than does the general populaf®Thus, the Fifth Circuit notkthat “it is not at all
clear that [students] have some privacy rigbt to be summoned toha detained in a school
official's office for questioning omatters of school discipling®* In Milligan, the Fifth Circuit
found that, even assuming such a right to not be detained by school personnel “exists at a low
level,” students’ Fourth Amendmenghts were not violated whehey were called into a school
official’s office for questioning by gdiwe officers about a possible fighf

In this case, given M.D.’s élsser expectation @rivacy” in the school environment, it
appears that Tridico and Astugue’s temporary rt&ia of M.D. to question him regarding drug
allegations was reasonable and ¢fiere did not violate M.D.’s rigito be free from unreasonable
seizure under the Fourth Amendment. Exassuming that the temporary detention was a
constitutional violation, Plairffis have not pointed to any authority, and the Court has found none,
demonstrating that Tridico and #gue’s conduct in temporarilyetaining M.D. for questioning
regarding drug allegations was objectivelyaasonable under clearly established law.

c. Fifth Amendment

Movants argue that Plaintiffs’ claims undee thifth Amendment against Movants in their
individual capacities should besdnissed, as Plaintiffs have rmatinted to facts demonstrating a
violation of the Fifth Amendment, and thedividual Movants are entitled to qualified
immunity 288 In opposition to the motion, Plaintiffs argue that Tridico and Astugue forced M.D. to

become a witness against himself and intimidated M.D. into signing fabricated statements in

283 Milligan v. City of Slidell 226 F.3d 652, 656 (2000).
28414, at 655.
2851(. at 656.

286 Rec. Doc. 62-1 at 23.
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violation of the Fifth Amendmenrit’ In M.D.’s affidavit, M.D. asserts that he was subjected to
“rigorous interrogation” by Tridico and that idiico and Astugue “kepbadgering” M.D. and
forced him to write out and sign two statersethat they dictated but that were untféfdn the
amended complaint, Plaintiffs allege th@tidico and Astugue interrogated M.D. without
administering aMiranda warning first?8°

As notedsupra the Fifth Amendment establishes that no person “shall be compelled in
any criminal case to be a witness against himg&flih Miranda v. Arizonathe Supreme Court
held that the statements a defamdgives during a custlial interrogation are inadmissible at trial
unless, prior to questioning, the suspect “[is] warthed he has a right to remain silent, that any
statement he does make may be @seelvidence against him, and thathas a right to the presence
of an attorney, eitheretained or appointed® The Fifth Circuit has instructed thakiranda
warnings must be administeredqurto ‘custodialinterrogation.”?®? In Chavez v. Martingzhe
Supreme Court held that a police officer’s allegeércive questioning ofg@aintiff did not violate
the self-incrimination clause of the Fifth Amendmebsent the use of the plaintiff's compelled

statements in a criminal case against fifiLikewise, a plaintiff mg not base a Section 1983

287 Rec. Doc. 69 at 5.

28 Rec. Doc. 69-3 at 1, 2. The Court notes that Plaintiffs produced an email in djsicowdich M.D.’s
mother asserts that M.D. was completely honest with the school disciplinargetRec. Doc. 44-4. Without citing
to any evidence in the record, Plaintiffs deny that the email was ever written. Rec. Doc. 70-1 at 2.

289Rec. Doc. 15 at 8, 13, 22.
290.S. Const. amend. V.
291384 U.S. 436, 444 (1966).

292.S. v. Colemars10 F. App’x 347, 353 (5th Cir. 2019)¢ curian) (citing U.S. v. Bengiveng®45 F.2d
593, 595 (5th Cir. 19886 bany).

293538 U.S. 760, 772—73 (2003) (holding that “the absence of a ‘criminal case’ in which [the plaintiff] was
compelled to be a ‘witness’ against himselfedd$ his core Fifth Amendment claim”). While Blkeavezlurality did
not define exactly when a criminal easommences, the Supreme Court determihatiat the very least, it requires
“the initiation of a legal proceedingld. at 766—67.
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claim on aMiranda violation alone, ashe “prophylacticMiranda warnings are not themselves
rights protected by the constitutidout [are] instead measures itsure that the right against
compulsory self-incrimination is protectet?* The Fifth Circuit has helthat the failure to give a
suspect hi¢iranda warnings does not “in and of itseéfmount to a constitutional violatioA®®

Rather, potential constitutional violations occur “only upon the admission of unwarned statements
into evidence at trial?®® At that point, “[t]he exclusion of uravned statements . . . is a complete
and sufficient remedy for any perceiviglitanda violation.”?®’

In this case, Plaintiffs argue that M.Drght against self-incmination was violated,
because he was forced toiterout and sign a confessiéi¥.As notedsupra the only evidence
presented by Plaintiffs in support of their oppasitto the instant motion are the affidavits of
M.D. and M.D.'s mothef®® However, Plaintiffs do not expin how exactly the affidavits
demonstrate a violation of the Fifth Amendméitte Court notes that M.[3. affidavit contains
an assertion that Tridico andtdigue “kept badgering” M.D. and forced him into signing an untrue
statement® As notedsupra the Fifth Circuit has “repeatedheld that self-serving affidavits,
without more, will not defea& motion for summary judgment’® Moreover, the nonmovant’s

burden of demonstrating a genuiasue of material fact is not satisfied merely by creating “some

294 U.S. v. Smith7 F.3d 1164, 1170 (5th Cir. 1993) (quotidgckworth v. Eagan492 U.S. 195 (1989)
(internal quotation marks omittedgee also U.S. v. Patared2 U.S. 630, 636, 641 (2004).

295 See Smith7 F.3d at 1170.

26 patane 542 U.S. at 641.

2971d. at 641-42 (citingChavez v. Martine538 U.S. 760, 790 (2003) (internal quotation marks omitted)).
2% seeRec. Doc. 69 at 2; Rec. Doc. 69-3 at 2.

29 Rec. Docs. 69-2, 69-3.

300 SeeRec. Doc. 69-3 at 2.

301 Tyler, 426 F. App’x at 307 (internal citation omittetlgwrence 276 F.3d at 197.
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metaphysical doubt as to the material factsy @onclusory allegations,” by “unsubstantiated
assertions,” or “by only scintilla of evidence3%?

Even assuming the truth of the conclusory agsestin the affidavitthe Fifth Circuit has
held that “[p]roving that a coetsion was coerced requires shayvihat the confession resulted
from coercive police conduct[3?3In this case, Plaintiffs have paed to no evidence that Tridico
and Astugue were acting at the behest of lawreafaent or that M.D.’s signed statements were
the result of coercive police condidt4. Moreover, even if M.D.’s written statements are assumed
to be involuntary, there is no evidence or allegation in the record that M.D. was ever criminally
prosecuted or that any of M.D.’s statements wesed against him in a criminal proceeding. As
notedsupra it is not until compelled statements are used criminal case that a violation of the
Fifth Amendment’s self-ingmination clause occurS® Accordingly, even where a suspect was
alleged to have been subjected to coerpplece questioning, the Sugme Court found no Fifth
Amendment violation in the abnce of criminal prosecutidff

The Court notes that Plaintiffs also arghat M.D. was questioeby school officials
without issuance of Bliranda warning. Plaintiffs have pointed no authority, and the Court has
found none, that school offalis must administerMirandawarning before questioning a student

regarding suspected disciplinanyfractions at school. Everssuming that M.D. would have

302} jttle, 37 F.3d at 1075.
303 Hopkins v. Cockrell325 F.3d 579, 583 (5th Cir. 2003).

304 M.D. asserts in his affidavit that Deputy Gerchow was present at some points during the questioning and
search of M.D. and that Deputy Gerchow questioned him about dru§eefRec. Doc. 69-3 at 2. However, M.D.
does not assert in the affidavit, and Plaintiffs point tevidence, that Deputy Gerchow was involved in any way in
obtaining the written statements from M.D.

305See Chaves38 U.S. at 767.

3061d. at 766.
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somehow been entitled toMiranda warning before questioning, the failure to give a suspect
Miranda warnings does not “in and of itselimount to a constitutional violatioA%” Rather,
potential constitutional violations occur “onlypon the admission of unwarned statements into
evidence at trial3°® Plaintiffs cannot bring a Section 1983 ofadn the basis of the failure to issue
a Miranda warning to M.D., as Plaintiffs have neithaieged nor pointed to any evidence that
M.D.’s statements were admitted into evidencemdpua criminal proceeding. Thus, Plaintiffs have
failed to point to evidence to create a genuine desplinaterial fact that Movants violated M.D.’s
right against self-incrimination.

Even if Tridico and Astugue’s allegembnduct in questioning M.D. without Miranda
warning and “badgering” and forcing him to sign staénts did constitute a violation of the Fifth
Amendment, Plaintiffs have not cited arguthority that suchconduct was objectively
unreasonable under clearly established law sucAtidito and Astugue wuld not be entitled to
qualified immunity. Indeed, the Cdumnotes that the Sixth Circuit deld that a school official
who was not acting at the behest of law enformetdid not violate the Fifth Amendment and was
not required to administdirandawarnings where the school official obtained a written statement
from a student admitting that she gave an Adlligill to another @ssmate, even though the
statement was later given to d@sol resource officer and the stitlevas ultimately charged in

juvenile court with a trafficking violatiof° Because Plaintiffs have not pointed to any evidence

307 See Smith7 F.3d at 1170.
308 Patane 542 U.S. at 641.

309 S E. v. Grant Cnty. Bd. of Ecb44 F.3d 633, 641 (6th Cir. 2008ee also Pollnow v. Glenno&94
F.Supp. 220, 224 (S.D.N.Y. 1984¥fd , 757 F.2d 496 (2d Cir. 1985) (holding that a student questioned by school
officials regarding an alleged assault was not entitledMiranda warning); K.A. ex rel. J.A. v. Abington Heights
Sch. Dist, 28 F.Supp.3d 356, 365 (M.D. Penn. 2014) (collecting cases and noting that students facing disciplinary
action in public schools are not entitledMoranda warnings);Crawford v. Deer Creek Pub. Schad!28 F.Supp.3d
1262, 1270 (W.D. Okl. 2017) (finding no violation of student’'s Fifth Ameeinright against self-incrimination
where a principal obtained a written confession from a studkmitting to sexual assault after the principal suggested
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or authority that Tridico and Asgue’s alleged conduct violatetkarly established law under the
Fifth Amendment, Tridico and Astugue are entitiedjualified immunity on Plaintiffs’ claims for
violation of M.D.’s right against selfacrimination under the Fifth Amendment.
d. Substantive Due Process

Movants argue that Plaintiffs have not pointedny evidence of a violation of substantive
due process, as the evidence demonstrate$/ititatwas offered ongoing education after he was
expelled®'° Plaintiffs do not directlyrespond to Movants’ argument regarding their claim for
violation of their substantive dymocess rights. In the amended complaint, Plaintiffs appear to
allege that Defendants’ disciplinary proceedingslated Plaintiffs’ substantive due process
rights3!! As notedsupra to prevail on a substantive dueopess claim, a plaintiff must first
establish that he held a constitutionally protectghtror property interest to which the Fourteenth
Amendment’s due process protection appiésThe Fifth Circuit has recognized that “[a]
student’s transfer to an alteative education program does not deny access to public education
and therefore does not violateFaurteenth Amendment interest® The Fifth Circuit has also
recognized that Louisiana law provides, as a ggmale, “that when a child is suspended or
expelled, [he] is not automatically deprived of all further puetiocational benefits*

Here, Movants have pointed to evidence Md2. was provided with an alternative school

that such a confession would reduce his punishmehivaere student was put tamg-term suspension).
310 Rec. Doc. 62-1 at 10.
311 Rec. Doc. 15 at 29.
312 Gimi Inv. Co., Inc. v. Harris Cnty., Te236 F.3d 240, 249 (5th Cir. 2000).

313 Harris, 635 F.3d at 690 (citinyevares v. San Marcos Consol. Indep. Sch. 0l F.3d 25, 2627 (5th
Cir. 1997)).See also Swindle v. Livingston Par. Sch, B85 F.3d 386, 394 (5th Cir. 2011) (internal citations omitted)
(“This court has consistently held treastudent who is removed from her regular public school, but is given access to
an alternative education program, has not been denied her entitled to public education.”).

314 Swindle v. Livingston Par. Sch. B855 F.3d 386, 395 (5th Cir. 2011).
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setting such that he was not at riskbeing deprived of a public educatithi.Plaintiffs have
offered no evidence or argument to contradict Ms’aevidence that M.Dwas provided with an
alternative educational setf. Accordingly, under Fifth Circuit precedent, because the
uncontroverted evidence in the record demonsttatasM.D. was provided with an alternative
school setting and was therefore not denied s&cde public education, Plaintiffs have not
established that the expulsiohM.D. violated Plaintiffs’substantive due process rights.

The Court notes that it also appears that Bfesrallege that Tridio and Astugue’s search
of the cellphone violated M.D.’s fath's substantive due process rights.However, the
undisputed evidence demonstratest the cellphone was returnedibD.’s parent at the end of
the school day during which he was questiotéd.

Plaintiffs have not demonstrated thatMs father had a constitutionally protected
property right in not having the cellphone takamay from M.D., who had it on campus in
violation of School Board policy. Moreover, everPifintiffs could demonstrate such a property
interest, as notexliprg the Court must then consider whetherdienial of that interest is rationally
related to a legitimate government interfé8t‘Government action comports with substantive due

process if the action is tianally related to a legithate governmental interest® “Protection

315SeeRec. Docs. 62-4 at 2, 62-2 at 8.
316 Swindle 655 F.3d at 394.

317Rec. Doc. 15 at 21.

318SeeRec. Docs. 62-3 at 4, 69-1 at 5.

319 Id

320EM Prop. Operating Co. v. City of Austi®3 F.3d 167, 174 (5th Cir. 199&ee also Fee v. Herndo®00
F.2d 804, 808 (5th Cir. 1990) (citinfoodard v. Los Fresnos Ind. Sch. DigB2 F.2d 1243, 1246 (5th Cir. 1984)
(recognizing that corporal punishment in schools “is a deprivation of substan@veracess when it is arbitrary,
capricious, or wholly unrelated to the legitimate statd gbanaintaining an atmosphere conducive of learning”);
Moore v. Willis Ind. Sch. Dist233 F.3d 871 (5th Cir. 2000).
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against governmental arlatiness is at theore of due process, incluj substantive due process,
but only the most egregious executive action caisdé to be ‘arbitrary’ in the constitutional
sense; the cognizable level of executive abuse is that which shocks the conséléndkis case,
the conduct of Tridico and Astugue in temposkasekizing a cellphone ipossession of a student
who was being investigated regarding drug aliega cannot be said tbe unrelated to a
legitimate government interest or shock the conseieiccordingly, Plaintiffs have failed to point
to sufficient evidence to create angee dispute of material fact thiiey are entitled to relief on
their claims for violation of their fistantive due process rights.
e. Procedural Due Process

Movants argue that the allegats and evidence in this case demonstrate that Plaintiffs
received adequate notice anda@portunity to be heard and that they are therefore entitled to
summary judgment on Plaiff§’ claims for violation of procedural due procé$sMovants
additionally argue that the heag officers at M.D.’s expulsiomearings, individual Movants
Darouse and Hennegan, are entitled to qualifiechumity as adjudicators in the disciplinary
process?® Additionally, Movants argue that it ignclear from the amended complaint and
evidence what, if any, liability falls on Jabbia,eswas not involved iany of the disciplinary
proceedings involving M.3?4 In opposition, Plaintiffs argue,ithout citing to any evidence in
the record, that Darouse is notidad to qualified immunity, becae he intentionally ignored due

process obligations and told Plaintiffs incorredbrmation regarding thdisciplinary hearing®®

321 Cnty. of Sacramento v. LewB23 U.S. 833, 834 (1998) (internal quotation marks omitted).
322Rec. Doc. 62-1 at 13.

323d. at 14.

8241d. at 18-19.

325 Rec. Doc. 69 at 3.
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Plaintiffs further argue that Hennegstepped out of his role as adicator when he told Plaintiffs
not to listen to their attornegnd to not file suit in couft® Plaintiffs do not address Movants’
arguments regarding Jabbia in their opposition memorandum.

The evidence in the record demonstrateddalewing regarding thelisciplinary process
provided to Plaintiffs: (1) M.Dwas suspended with a recommetratafor expulsion after school
personnel found that he had purchased and possessed a controlled s&@)deD.’s mother
was contacted by Tridico and later by Astugue advising her that M.D. had been susSgefjed:;
Plaintiffs were provided with a hearing bef@&ehool Board Supervisor édministration Darouse
who found M.D. guilty of the use or possessiof a controlled dangerous substance and
recommended expulsion in accordance with state’¥&and (4) Plaintiffs timely appealed the
decision to the School Board during which MMas instructed by counsel to not answer any
questions and the School Board votedffiora the decision as to M.D.’s expulsié#f.

As notedsupra in the case of shorter suspensifsas school, the Supreme Court has held
that a student is entitled to “oral or written notice of the charges against him” and “an explanation
of the evidence the authoritiégive and an opportunity togsent his side of the story?* For
longer suspensions or expulsioti's Supreme Court noted that more formal procedures may be

required®*? Considering the standardts®/ the Supreme Court, tifth Circuit has found that

326 Id

327 Rec. Doc. 62-2 at 2.

328 Rec. Doc. 69-2 at 1.

329 Rec. Doc. 69-2 at Rec. Doc. 62-2 at 2, 5.
3% Rec. Doc. 62-2 at 3, Rec. Doc. 69-2 at 3.
331 Goss 419 U.S. at 581.

3321d. at 584.
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where a student is at risk of being deprivedofalternative educationna therefore at risk of
being excluded from public edu@at entirely, he or she is etiéid to notice and hearing before
being deprived of aalternative educatiof?® Considering the foregog uncontroverted evidence
that Plaintiffs were provided with notice ofetltharges against M.D., a hearing, and an appeal
before the School Board and the uncontrovesdemllence that M.Dwas provided with an
alternative education settirféf, the Court finds that Plaintiffs ke not demonstrated that Movants
violated their constitutional rightto procedural due process.

The Court notes that M.D.’s mother statesher affidavit that at the initial hearing
conducted by Darouse, he did aolvise her that she “could haadawyer, ask questions, provide
evidence, examine witness@sotherwise participate’® The affidavit furthestates that the “only
evidence was the fabricated evidence and statism@nced from M.D. which he repudiated” and
that Darouse “already had the matlecided” and “pulled a signedling from his stack of papers
affirming the suspensior’*® However, Plaintiffs have not poed to any authority that Darouse
was required to inform Plaintiffs that they coltiave a lawyer particgte in the hearing, and
indeed, the Fifth Circuit has heldathplaintiffs are not entitled ttihe technicalities of criminal
procedure” in the context sthool disciplinary hearings’

Plaintiffs allege that Daroespulled a prepared ruling frolarouse’s stack of papers

333 Swindle v. Livingston Par. Sch. B855 F.3d 386, 394, 399 (5th Cir. 2011).
334 SeeRec. Doc.

335 Rec. Doc. 69-2 at 3.

336 Id

337 Brewer by Dreyfus v. Austin Indep. Sch. Dig79 F.2d 260, 263 (5th Cir. 1985) (rejecting student’s
argument that a school board panel at a disciplinary hearing should not have considermzk efi student’'s drug
activity at school because the student did not have an opportunity to confront and cross-examine wieesiss).
Jenkins v. Louisiana State Bd. of FaD6 F.2d 992, 1000 (5th Cir. 1975) (holding that due process in the context of a
school disciplinary hearing is “not to be etpdawith that essential to a criminal trial”).

54



affirming the suspension and by doing so viola®tgintiffs’ proceduraldue process rights and
prevented Plaintiffs from receimj a meaningful hearing. Howev@iaintiffs have not pointed to
any evidence that Plaintiffs presented and atouse did not considén the hearing. While
Plaintiffs have not pointed to any evidence ttredy presented to Darouse at the hearing that
allegedly was not considered or given propemgikgiMovants have submitted evidence indicating
that M.D. admitted at the hearing to purchgsancontrolled substance and that Darouse also
considered statements from M.D.’s mother, father, grandmother, and te&gméamtiffs have

not pointed to any evidence in the recoraibrerwise to contradict Defendants’ evidence.

Finally, in her affidavit, M.D.’s mother assgithat Darouse provided her with an incorrect
date for the appeal to the School Bo#fAs it is undisputed, however, that Plaintiffs ultimately
filed a timely appeal, Plaintiffs have failed demonstrate how this alleged conduct by Darouse
violated Plaintiffs’ right to procedural due process.

The Court further notes that M.D.’s mother also asserts in her affidavit that Jabbia
“conducted the activities [at M.D.’ppeal to the School Board] anddgher] attorney that he had
to sit down and shut up; that he could not commaject, file evidence or examine or call any
witnesses° M.D.’s mother also asserts in her affidavit that at the appeal to the School Board
Hennegan told her and her husband at the hearing that they shouyldynattention to their
attorney and should not file suit because the School Board “never lost 8¢adevants have

submitted the affidavit of Darouse in which he asserts that Jabbia never participated in the

338 Rec. Doc. 62-2 at 6 (Comments from the Expulsion Hearing).

339 Rec. Doc. 69-2 at 3.

340 Id

341 Id
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expulsion hearing*? Plaintiffs have the burden at the nootifor summary judgment stage to come
forward with evidence that Jabbia was in facbain some way participated in the appead),
School Board hearing minutes or an affilairom another witness at the hearing. The
nonmovant’s burden of demonstrggia genuine issue of materiaktt is not satisfied merely by
creating “some metaphysical doubt as to the natéacts,” “by conclusory allegations,” by
“unsubstantiated assertions,” dny‘only a scintilla of evidence’*®

Even assuming the truth of the assertions iD.\.mother’s affidavit, however, Plaintiffs
have failed to demonstrate what evidence htarmey would have prested at the appeal.
Moreover, the Court finds that Plaintiffs have failed to demonstrate how Hennegan’s comments to
Plaintiffs that they should not file suit violatéaeir procedural due process rights or interfered
with Plaintiffs’ ability to be leard at the appeal before théh&al Board. Indeed, the Court notes
that the evidence demonstrateattRlaintiffs presented no newiéence to the School Board at
the appeal even though they had the opportunity to 84 so.

Accordingly, based on the foregoing, Mows are entitled to summary judgment on
Plaintiffs’ claims against the individual movarits their personal capacities for violations of
procedural due process.

f. Failure to Train

Movants argue that it is unclear from thmended complaint and evidence what, if any,

liability falls on Folsethat the claims against him shoulddismissed, and th&tolse is entitled

to qualified immunity?*® In opposition to the motion, Plaintiffs argue that Folse failed to properly

342Rec. Doc. 62-2 at 4.
343 jttle, 37 F.3d at 1075.
344 Rec. Docs. 62-2 at 3; 69-2 at 3.

345 Rec. Doc. 62-1 at 18-19.
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train and supervise Darouse, Tridico, and Astuyjti®laintiffs further ague that Folse wrote
letters to Plaintiffs apjving what Darouse did 8M.D.’s disciplinary hearing?’

“Under section 1983, supervisory officials ar¢ Ilrable for the actions of subordinates on
any theory of vicarious liability>*® Accordingly, the Fifth Circuit has determined that a supervisor
may be held personally liable if there exiggher: (1) “his personal involvement in the
constitutional deprivation;” or(2) “a sufficient causal connection between the supervisor's
wrongful conduct and the constitutional violatich®More specifically, to succeed on a failure to
supervise or train claim, a plaifitmust show that: “(1) the supervisor either failed to supervise or
train the subordinate official; (2) a causal link ¢éxilsetween the failure to train or supervise and
the violation of the plaintiff's ghts; and (3) the failure to traor supervise amounts to deliberate
indifference.®°

Plaintiffs have not cited to any specificigence in the record as to Folse’s personal
involvement in the alleged constitutional viedets. In fact, the only evidence submitted by
Plaintiffs in opposition to the motione. the affidavits of M.D.’s mther and M.D., do not mention
Folse at alP>! Plaintiffs argue in opposition, without citing any specific evidence in the record,

that Folse sent Plaintiffstters “approving what Darouse hddne to them and was obviously

346 Rec. Doc. 69 at 3—4.

3471d. at 4.

348 Thompkins v. BelB28 F.2d 298, 303-04 (5th Cir. 1987) (citidgmbaur v. City of Cincinnat#75 U.S.
469 (1986);Thibodeaux v. Arceneau¥68 F.2d 737, 739 (5th Cir. 198%)ef curian)); see also Smallwood v. New
Orleans City No. 15-1887, 2016 WL 54934, at *7 (E.D. La. Jan. 5, 2016) (Barbier, J.).

349 Thompkins828 F.2d at 304 (citinglarvey v. Andrist754 F.2d 569, 572 (5th Cir. 19853Ee alsalones
v. Lowndes Cnty., Miss678 F.3d 344, 349 (5th Cir. 2012) (quotihgmes v. Tex. Collin Cnfys635 F.3d 365, 373
(5th Cir. 2008) (internal quotation marks omittedgyett v. DETNTFF330 F.3d 681, 689 (5th Cir. 2003).

350 Gates v. Tex. Dep't of Protective & Regulatory Ser§87 F.3d 404, 435 (5th Cir. 2008) (quoting
Goodman v. Harris Cnty571 F.3d 388, 395 (5th Cir. 2009)).

351 Rec. Docs. 69-2, 69-3.
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staying up to date on the detailed activiti&%.However, Plaintiffs have failed to show how
approving a letter confirming the @aime of a disciplinary hearirdgmonstrates a failure to train
or supervise subordinaen the part of Fols&3

Moreover, Plaintiffs have pointed to no evideror authority that Folse’s alleged actions
amounted to deliberate indifference, aguieed for a claim for failure to traif.he Fifth Circuit
has held that deliberate indifference is an “extrgrhejh” standard to meeds “the official must
both be aware dacts from which the inference could bedn that a substantial risk of serious
harm exists, and he must also draw the inferefé@hat is, the “deliberate indifference” standard
requires proof that the supervisor “disregardddhown or obvious coaguence of his actiorf®®
Actions that are “merely inept, erroneous, irefive, or negligent do not amount to deliberate
indifference.®%®

Plaintiffs generally argue, ithout citing to the ecord, that Folse fi@ad to train his
subordinates. As noteslpra however, at the summary judgment stage, the non-moving party
may not rest upon mere allegations or denialssrpleadings, but rather rsiuset forth “specific
facts showing the existence of a ‘genuine’ s&wncerning every essential component of its

case.?’ The nonmovant’s burden of demstrating a genuine issue oftewal fact is not satisfied

352 Rec. Doc. 69 at 4. The Court notes that Movduatge attached a letter to their motion for summary
judgment dated January 19, 2016, and addressed to Plaintiffs, in which Darouse confirms “theadisciplion
taken as a result of the expulsion hearing of January 14, 2016.” The letter is signed “Sincerely, RarouBe”
and also contains Folse’s signature under the words “Approve&egRec. Doc. 69-3 at 8.

353 See Gates37 F.3d at 435.

354Brewster v. Dretkeb87 F.3d 764, 770 (5th Cir. 2009ee also Whitley v. Hanna26 F.3d 631, 641 (5th
Cir. 2013) (noting that an official muskfiow of and disregard an excessive tskhe victim’s health or safety” to
constitute “deliberate indifference’festate of Davis ex rel. McCull$06 F.3d at 381.

355 Evett 330 F.3d at 689.
3%6 Doe v. Dallas Indep. Sch. Disf.53 F.3d 211, 219 (5th Cir. 1998).

357 Morris, 144 F.3d at 38(citing Thomas v. Price975 F.2d 231, 235 (5th Cir. 19923e also Bellard v.
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merely by creating “some metaphysical doubt tasthe material dcts,” “by conclusory
allegations,” by “unsubstantiad assertions,” or “by opk scintilla of evidence3®® Plaintiffs have

not pointed to evidence to raise a genuine displteaterial fact as to any essential element of
their claim against Folse for failure to trainori€lusory allegations that Folse was aware of the
activities surrounding M.D.’suspension and that he failed to train School Board employees are
not sufficient at the summary judgment stagecédingly, Movants arentitled to summary
judgment on Plaintiffs’ claim against Folse i1s Ipersonal capacity undgection 1983 for failure

to train.

Even assuming Plaintiffs had pointed to stuént evidence to raise genuine dispute of
material fact as to their claim aigst Folse, Plaintiffs have noited to any authority to overcome
Folse’s defense of qualified immunity. As noteaprg to determine if qualified immunity is
appropriate, the Court examines the summarymetg record and considers whether Plaintiffs
have pointed to sufficient evidence to raise augee issue of materidhct that suggests: (1)
Folse’s conduct violated Plaintiffs’ constitutiomajhts; and (2) Folse’s actions were objectively
unreasonable in light of the law that was clgadtablished at the time of the incid&itPlaintiffs
have failed to point to any evidence that Folggated Plaintiffs’ constutional rights by failing
to train his employees. Nor have Plaintiffs pethto any authority, and the Court has found none,
that Folse’s conduct in approvirgletter to M.D.’s parents wambjectively unreasnable under
clearly established law at the time of the evantssue. Accordingly, Plafiffs have not overcome

Folse’s defense of qualified immunity.

Gautreaux 675 F.3d 454, 460 (5th Cir. 2012).
358 jttle, 37 F.3d at 1075.

359 See McClendon v. City of Colump&05 F.3d 314, 323 (5th Cir. 2008ge also Saucigb33 U.S.at 207—
208.

59



Therefore, based on the foregoing, the Comddithat Movants are entitled to summary
judgment on Plaintiffs’ claims against the idiual Movants in their personal capacities under
Section 1983.

3. Whether Movants are Enttled to Summary Judgmenton Plaintiffs’ Claims
against the School Board under Section 1983

Movants argue that Plaintiffs’ claims und&ection 1983 against the School Board should
be dismissed, as M.D. was disciplined andaed by Louisiana Revidé&tatute § 17: 416, which
requires a student found guilty pbssession or distribution @f controlled substance to be
suspended for a minimum of four complete school seme&ténsopposition, Plaintiffs argue that
the School Board clearly exceededauthority under Louisiana Rised Statute § 17:416 and that
§ 17:416 is unconstitution&’ In the amended complaint, Plaffgifurther allegethat the School
Board is responsible for the violations of Pldfat civil rights by its employees and that the
School Board implemented a policy “designed . . . to avoid due process hearings” and “to evade
compliance with constitutional due proced®. Plaintiffs further allge that the School Board
failed to exercise reasonable cardiring and training its officiald®®

Plaintiffs have challenged the constitutitityaof Louisiana Revised Statute § 17:4%6.
Therefore, in accordance with Federal Rul€wil Procedure 5.1(b) and 28 U.S.C. § 2403(b), the

Court has certified the constitutional challersgel given notice to thstate attorney generif

360 Rec. Doc. 62 at 23.
361 Rec. Doc. 69 at 3.

%2 Rec. Doc. 15 at 6.
3631d. at 17.

364 SeeRec. Doc. 15 at 7.

365 SeeRec. Doc. 84.
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Thus, at this time, the Court Ndefer its ruling on Plaintiffstlaims under Section 1983 against
the School Board as it awaits tkiate attorney general’s intertiem in the instant action and has
an opportunity to rule on the constitutioit\abf Louisiana Revised Statute 8 17:416.

4, Whether the Court should Exercise Supplemental Jurisdiction over any
Remaining State Law Claims against Movants

Finally, Movants argue thatehindividual Movants are entitleto qualified immunity as
to any state law claims against them, or that Court should decline to exercise supplemental
jurisdiction over the n@aining state law claims pursuant to 1367¢&Plaintiffs do not directly
address Movants’ arguments regagdany potential state law claims.

A district court, in its disetion, may decline to exercise supplemental jurisdiction over
state law claims pursuant to 28 U.S.C. § 136 d}lowever, considering there remains a federal
constitutional challenge to Laiana Revised Statute 8 17:416, ahdyefore, a federal cause of
action remains, the court will defer its decision orethkler to decline the exercise of supplemental
jurisdiction over any state law claims at thiméi. Moreover, Plaintiffs’ amended complaint does
not sufficiently explain its state law claims, aRthintiffs failed to elaborate on them in its
opposition to this motion.

IV. Conclusion

Based on the foregoing, the Court finds thatvituts are entitled to summary judgment on
Plaintiffs’ claims against them in both theidiwidual and official capacities under 42 U.S.C. §
1983. The Court denies Defendants’ motion to themditeequests dismiskaf Plaintiffs’ state
law claims or in the alternative requests the ttudecline to exercise supplemental jurisdiction

over any remaining state law claims at this tifiaally, the Court denieBefendants’ request for
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summary judgment on Plaintiffs’ claims pursuem&ection 1983 against the School Board, as the
Court declines to decide that issue pending@aisrt’'s decision regarding the constitutionality of
Louisiana Revised Statute § 17:416. Finally, theu€ grants Plaintiffs leave to amend their
complaint within 14 days of this order to provide a more definite statement regarding their state
law claims.

Accordingly,

IT IS HEREBY ORDERED that Movants’ “Motion for Summary Judgmet® is
GRANTED IN PART as Plaintiffs’ claims pursuant 42 U.S.C. § 1983 against Keven R.
Darouse, W.L. Folse, lll, Leonard Tridico, &leM. Hennegan, Petel. Jabbia, and Michael
Astugue in both their individuand official capacities are hereBySMISSED; and

IT IS FURTHER ORDERED that Movants’ “Motion for Summary Judgment” is
DENIED IN PART to the extent it requests this Courrdiss Plaintiffs’ sta law claims or, in
the alternative, decline the exercise of suppldaiguarisdiction over Plaintiffs’ state law claims.

IT IS FURTHER ORDERED that Plaintffs are granted leave to amend their complaint
within 14 days to provide a more definitatgetment as to any alleged state law claims.

IT IS FURTHER ORDERED that Movants’ “Motion for Summary Judgment” is
DENIED IN PART regarding Movants’ request for surarg judgment on claims against St.

Tammany Parish School Board.

NEW ORLEANS, LOUISIANA V?li{%’th day of September, 2017.
/

NANNETTE JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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