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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

BENNETT VEAL and DOCKET NO. 16-cv-3998
ROSLYN VEAL
JUDGE ELDON E. FALLON
Versus

MAG. JUDGE NORTH

E I T T A

WELLS FARGO BANK, N.A. SECTION “L”

ORDER AND REASONS

Before the Court iDefendanWells Fargo Bank NA (“Wells Farg®) Motion to
Dismissfor Failure to State a ClainfR. Doc. 13)Plaintiffs Bennett Veahnd Roslyn Veal
oppose the Motion. (R. Doc. 15). The Court has reviewed the briefs and the applicable law, and
now issues this Order & Reasons.

l. BACKGROUND

This case arises out afresidential mortgage default and the resulting foreclosure of
Plaintiffs’ home, located at 3880 Accacia Lane in Harvey,diana (the “Property’)(R. Doc.

11 at 2).ThePlaintiffs claim jurisdiction is proper under 28 USC 8§ 1331 and 12634t 3.

On or about December 2, 2005, Plaintiffs obtained a $132,554.0¢th@atoan”) from
Franklin American Mortgage CompafiyFAMC”) to purchasehe Property.ld. at 4. The Loan
was insured by the Federal Housing Administration (“FHA”) and evédenced by a
Promissory Note and a Louisiana FHA Security Deed, which named FAMC asdee éad
Mortgage Electronic Systems, Inc. (“MERS”) as the grantee or benefidieggard.ld. MERS
allegedly assigned the Loan to Wells Fargo on September 19,P@itiffs made four separate
loan modifications: May 13, 2009, April 5, 2010, April 17, 2010, and September 15, 2012. (R.

Doc. 13-1 at 2). On or about July 1, 2014, Plaintiffs defaulted on thelbthaat.3.
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On or about June 30, 2015, Wells Fargo sent a notice of default to Plaintiffs and indicated
that Wells Fargo would be initiating foreclosure proceedings on the Progeriyo€. 11 at 4).
On or about March 30, 2016, the Jefferson Parish Sheriffis€ibtified Plaintiffs of thentent
to sell the Property at a Sheriff's Auction on May 7, 20ti6at 5.The property was accordingly
sold on May 7, 2014d.

Plaintiffs allege but do not further explaithat they bear no responsibility for the
default, but rather the default is due to the misapplication of payments by WelisIBaat 5.
They also aver that the language on their Note and Security Deed limitisdPAfgo’s abiliy to
accelerate the debt and foreclose on the Progert$pecifically, Plaintiffs point to limitations
imposed by regulations of the Secretary of Housing and Urban Devetogiide/D”), which
are codified in CFR 24 § 208l. at 56. Plaintiffs claim tlkese regulationare applicable because
the loan was FHAnsured.Id. at 6

Plaintiffs alsocite to 24 CFR § 203.606(a), which requires the lender to have, or make a
reasonable effort to have, a faceface interview with the borrower prior to foreclosu.at 7
A reasonable effort is defined adetter and a trip to the property if the property is located within
200 miles of the lendeld. at 78; 24 CFR § 203.604(dPlaintiffs allege that Wells Fargo is
neither exempt from a fage-face meeting noin-person notice because Wells Fargo operates a
branch office located less than 200 miles from the Progektst 8. Plaintiffs claim thabecause
Wells Fargo did not have a fateface meeting withhemprior to foreclosureyells Fargadid
not comply with the applicable regulationg. at 9.

Plaintiffs first seek declaratory relief under F.R.C.P. 65 and 28 USC § 2001 and ask the
Court to find (1) that Wells Fargo did not have, or reasonably attempt to have, the requred fa

to-face interview; (2) that Wells Fargo did not comply with the required HUDIaégns and,



accordingly, with the mortga&gcontract; (3) that Wells Fargo was required to comply with HUD
regulations prior to foreclosing on the property; and (4) that Wells Fargo bdethchebligation
andprematurelycommenced foreclosure proceedirigsat 10-11.

Second Plaintiffs seek a preliminary injunction, alleging that their initial complaint and
subsequent amended complaint serve as an injunction on the foreclosure sale of theinlome
that the sale was therefore in violation of Plaintiffs’ rightisat 1+12. Plaintiffs argue they
suffered irreparable loss and have no other adequate remedy lat laind 112.

Third, Plaintiffs allege breach of contract because Wells Fargo failed to contplyhei
terms of the FHANnsured mortgage contract by failing to comply with HUD regulatitchsat
14-15. Plaintiffs claim to have suffered mental anguish, emotional pain and syféerth
damage to their credit and reputation as a result of the boéaohntractld. at 15 Plaintiffs
seekresulting monetargamagesnd costs.

Fourth Plaintiffs aver that Wells Fargo violatdte Truth in Lending At (“TILA”) by
failing to respond to Qualified Written Requests (QWRS) sent by Rfairgguesting a complete
audithistory and itemized statemenitd. at 16-17. Wells Fargo is a creditor as defined in the
TILA and is therefore subject to disclosure requirements under the TdLAt 17. Plaintiffs
aver thatWells Fargo fraudulently failed to disclose required information under th&. Tt
Plaintiffs seek damages, alleging that Wells Fargo’s violation caused Psaméfftal anguish
and emotional distress.

Finally, Plaintiffs allege that Wells Fargo violatdek Real Estate Settlement Procedures
Act ("“RESPA) § 2605(e) by failing to notify Plaintiffs of the 2011 loan trandférat 19. The

failure to notify allegedly caused payments to be inappropriately applied aretided to



Plaintiffs’ mortgage account. (R. Doc. 11 at 19). Claiming they would be farther ialpaging
off their matgage but for Wells Fargo’s failure to notify, Plaintiffs seek damages.
. PRESENT MOTION

Wells Fargo moves to dismiss Plaintiffs’ claims the grounds th&laintiffs fail to state
a claim. (R. Doc13-1). In their First Amended Complairelaintiffs assets claims for
declaratory relief, preliminary injunctive relief, breach of contraud, olations of botlhe
TILA and the RESPAWells Fargaargues thaPlaintiffs fail to state a clainfior any of the above
causs of action,and the casshouldthereforebe dismissedR. Doc. 131 at ). Plaintiffs timely
responded in opposing this Motion to Dismiss. (R. Doc. Tg. Court will discuss each party’s
arguments in turn.

Wells Fargaalleges that Plaintiffs have failed to state a claim for whidbfrean be
granted under Fed. R. Civ. P. 12(b)(Bleybase their argument dra CCP 2642, which states
that “[d]efenses and procedural objections to an executory proceeding mayrteglasse
[either] through an injunction proceeding to arrest the seizure and salea suspensive appeal
from the order directing the . seizure and safeandalegesthat because the seizure and sale of
the property were recorded, any defects and procedural objections have beerangiaszinow
barred. (R. Doc. 13-at §. Plaintiffsfirst note that Article 2642 is inapposite — they are not
bound by Article 2642’s requirement to file an injunction or suspensive appeal becausavine
not requested the court modify the executory foreclosure. (R. Doc. 15Pdai@jiffs caterd
that theirbreach of contract action cannot be asserted in an executory proceeding under the
Louisiana Code of Civil Procedyrandarticle 2642 is not applicable tdoaeach of contract

claim. Id.



Wells Fargmnextargues thagvenif Plaintiffs’ claims are not barredPlaintiffs are
nonetheless not entitled to declaratory judgnbeciause they have failed to demonstrate that
there is a substantial likelihood that they will suffer future injurigs Doc. 131 at 7). Because
Plaintiffs’ request for declaratory judgment mirrors their breach of cdnttaim, Wells Fargo
contends that there is no uncertainty that must be corrected by a decladgangnt.ld. at 8.
Wells Fargo also urges the court to dismiss as moot Plaintiffs’ claim seeking prgfimina
injunctive relief in connection with the sale of the Property, because dper®r has already
been soldld. at 8.

Wells Fargdurthercontends that although Plaintiffs bring forth a breach of contract
claim, they hae not alleged angecoverablelamages as the result of the alleged brdaiclat 9.
They assert tha&laintiffs have no claim for emotional distress arising from breach ofamintr
because the mortgage contract was not intended to gratify a nonpecutaigegt] andhere is
no evidence thah breaching theontractWells Fargantendedto aggrieve Plaintiffs’ feelings
Id. Furthermore, Wells Fargo claims that any failure to hold at@atace meeting did not cause
Plaintiffs’ default, prevent them from curing the default, or in any way dartregPlaintiffsld.
at 10. In response, Plaintiffs argue that when HUD regulations are expnessporated into a
contract and the lender breaches those provisions, a cause of action for breachatfecasiisa
(R. Doc. 15 at B). Plaintiffs reiterate their contention that the damages they suffereg@sdta
of this breach of contract include both mental anguish, emotional pain and suffering, ageé dam
to their credit and reputatiold. at 8.

Finally, Wells Fargo argues that they did not violate TILAR&SPA because Plaintiffs’
QWRs wereent after the Property had beswid and the loaaxtinguisted (R. Doc. 131 at

11). Furthermore, Wells Fargo notes that Plaintiffs have not alleged @ay damages arising



from Wells Fargo’s failure to responidl. Plaintiffs not that there is no case lasmggesting that
Wells Fargo is releasdbm their obligation to answer Plaintiffeequesfor information, and
underTILA and RESPA, servicers arequired to provide the information sought by the
borrower. (R. Doc. 15 at 9). Plaintiffs contend that, had a response been provided, they may have
been able to reinstate or modify their lokmh.
1. LAW AND ANALYSIS

A. Motion to Dismiss Standard

The Federal Rules of Civil Procedure permit a defendant to seek a dismissal of a
complaint when a plaintiff failfo state a claim wgn which relief can be grantelded. R. Civ. P.
12(b)(6).A district court howevermust construe facts in the light méstorable to the
nonmoving partySee Lormand v. U.S. Unwired, Inc., 565 F.3d 228, 232—-33 (5th Cir. 2009).
Furthermore, theourt must accept as true all factual allegations contained in the complaint.
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)T(0 survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to ‘state a claim tamalié$ plausible on its
face.’A claim has facial plausibility when the plaintiff pleads factual content that atlosvs
court to drav the reasonable inference that the defendant is liable for the misconduct.alleged
(internal citations omitted)). Dismissal is appropriate only if the complaint faile#al fenough
facts to state a claim to relief that is plausible on its fagel"Atlantic Corporation et al. v.
William Twombly, 550 U.S. 544, 570 (2007). A motion to dismiss under rule 12(b)(6) is “viewed
with disfavor and is rarely grantedKaiser Aluminum & Chem. Salesv. Avondale Shipyards,

677 F.2d 1045, 1050 (5th Cir. 1982).



B. Collateral Attack on Foreclosure Proceeding

Louisiana Revised Statute 13:4112 states that no action to annul the seledl
immovable property by executory process may be instituted for “reason ofiabjecthe form
or procedure in the executory proceedings, or by reason of the lack of authenticevide
support the order and seizure, where the sheriff executingrddsure has . filed the sale
for recordation in the conveyance records of the parish.” La. R.S. 13:4112.

An executory proceeding is one which is “used to effect the seizure and sale dfyproper
without a previous citation or judgment, to enforce a mortgagehat.if evidenced by an
authentic act importing confession of judgment.” La. C. Civ. P. art. 2631. The owner of the
propeaty maystop the seizure and sale of the property by injunction when the dstibieis
extinguished or legally unenforceable, or if the procedure required by law é&xeautory
proceeding has not been followed. La. C. Civ. P. art. 2751. The owner may also object to the
seizure and sale of the property through a suspensive appeal from the order directisgance
of the writ of seizure and sale, or both an injunction and a suspensive appeal. La C. Civ. P. ar
2642. In general, in a suspensive appeal, theanglymenthat can be raised isgardinghe
authenticity of the executory proceSse, e.g. Commercial Securities Co., Inc. v. Ross, 318 So.
2d 668 (La. App. 2d Cir. 1975 ls v. Sandard Mortgage Corp., 865 So. 2d 93, 95 (La. App.
4th Cir. 10/9/02), writ denied, 836 So. 2d 52 (La. 1/24/B®intiffs took neither of these
actions.

Nevertheless, debtor who fails to file an injunction or a suspensive appeal talsop
sale maygstill, under limited circumstanceattempt to nullifythe completed seizure and sale
Gulf Coast Bank and Trust Co. v. Warren, 125 So. 3d 1211, 1217 (La. App. 4 Cir. 9/18/183)

for example, the creditor is the adjudeaat the sale, the debtor can attack the sale based on



substantive defects in the exgary proceedingTaurus Leasing Corp. v. Charlaire, 400 So. 2d
303, 305 (La. App. 4 Cir. 1981). Objections to minor defects of form or procedure, hoarever,
not sufficient grounds to annul a sale. La. Rev. Stat. art. 13:4112.

The Louisiana Code of CiMProcedure establishes thmaethods of civil proceeding
ordinary, summary, and executory. La. C. Civ. P. art. 851. Ordinary proceedings and gxecutor
proceedings are regulated by separate provisidni.a borrower defaulten a mortgage loan,
thelender can enforce the mortgage through either ordinary or executory progse¢ainC.

Civ. P. 3721. If the lender chooses to enforce through an ordinary procdbdifeydemust

take the borrower to court and the court must issue a judgment befteadbrcan seize or sell
the property. If, however, there is a clause in the mortgage contract perthi¢tilegder to enter
a judgment against the borrower, the lender may enforce the mortgage throughwdargx
proceeding and will not need to godourt before effecting a seizure and s&e.Property

Asset Management, Inc. v. Pirogue Cove Apts., 693 So. 2d 1217, 1222 (La. App. 4 Cir. 4/11/97).

Louisiana courtslistinguishbetween actions challenging executoryforeclosure
proceedingandactions challenging other circumstanegtendant tdhe foreclosure proceedings.
Deutsche Bank Trust Co. America v. Ochoa, 120 So. 3d 735, 739 (La. App. 5 Cir. 5/23/13);
Avery v. Citimortgage, Inc.. 15 So. 3d 240, 422 (La. App. 1 Cir. 5/13/09. C. Civ. P. 464
provides that actions can only be cumulatatiey empby the same form of procedufeor
examplejf a mortgage holder files an executory proceeding against a debtor seekiragyd¢e anf
mortgage and the debtor responds with a demand for damages that requires an ordinary
proceedingthose actions cannot be cumulated and must be seizexgdche Bank, 120 So. 3d

at 739.



Plaintiffs did not attempt an injunction proceeding or a suspensive appeal priostbethe
of the property. However, Plaintiffs may nonetheless bring a valid breach cdaoritim.See
Deutsche Bank, 120 So. 3d at 73Wells Fargo initiated an executory proceeding against
Plaintiffs to enforce the mortgage. (R. Doc. 13-1 at 3). Plaintiffs seek to bbregeh of
contract action, which is an ordinary proceeding. (R. Doc. 15 BeGausections cannot be
cumulated, Plaintiffs were proper in bringiageparate breach of contract action.

C. Breach of Contract

Plaintiffs claim thaWWells Fargo breached their mortgage contbgdailing to perform
their contractual obligation to schedule a faocdace meetingBy doing so, Wells Fargo denied
them the ability to cure the defect in their payments. (R. Doc.1 aPBEdtiffs may legitimately
bring a breach of contract claitdnder Louisiana law, the esdial elements of a breach of
contract claim are 1) the obligor's undertaking of an obligation to performe2digor’s
failure to perform the obligation, and 3) damages caused by failure to peF@nrat v. Favrot,
68 So. 3d 1099, 1108-09 (La. Ct. App. 4 Cir. 2011).

The Fifth Circuit recently held that “HUD regulations do not give the borroweivate
cause of action unless the regulations are expressly incorporated into theotnoleer
agreement.Johnson v. World Alliance Financial Corp., 2016 WL 3900824 (5th Cir. July 18,
2016); see als@mith v. JPMorgan Chase Bank, N.A., 519 Fed. Appx. 861, 863-64 (5th Cir.
2013) (holding that federal regulations can form the basis of a breach of contmadt the
parties have expressly incorporatedihiato the agreementplaintiffs allege in their complaint
that their mortgage note incorporated regulations established by HUD to govetodore
proceedings. (R. Doc. 11 at 6). The regulation referenced is 24 CFR § 203.606(b), which

requires the mogiagee to arrange a fateface interview with the mortgagor, or make a



reasonable effort to arrange the meeting, before three full monthly instedlarerunpaid. 24
CFR § 203.606(b). 24 CFR § 203.606(d) defines a reasonable effort as, at a minimiatteione
sent by certified mail, and one trip to see the mortgagor at the mortgagedypifaper property
is within 200 miles of the mortgagee office. 24 CFR 8§ 203.60B@bhauselte HUD regulations
were incorporated, Wells Fargo had an obligation téope«.

Plaintiffs allege that Wells Fargo maintains an office within 200 miles of the mortgaged
property yet failed to contact them regarding a fi@eface interview or visit to the property. (R.
Doc. 11 at 9). Wells Fargo contends that they did reach out to Plaintiffs in August, 2012. (R.
Doc. 13-1 at 4). Plaintiff nonetheless maintain that the requirement to schedtdd@ftece
interview is an obligation established by the contract, which Wells Fargd taiteerform.

Taking Plaintiffs’ claims as tey Wells Fargo failed to perform their contractual duty.

Plaintiffs claim that Wells Fargo’s failugenied them the opportunity to cure the default.
(R. Doc. 11 at 15). Wells Fargo maintains that Plaintiffs have not alleged thduatheyw other
notice d default, nor did they allege that they were otherwise unaware of how to dbeect
default. (R. Doc. 13-1 at 10plaintiffs allege that the reason they defaulted was because they
were not notified of the sale of their loan to Wells Fargo and their @atgmvere accordingly
misapplied. They then allege that the lack of fatace meeting resulted in their inability to fix
their mortgage default created by the misapplied funds. Wells Fargo, on the other ystitg sa
Plaintiffs should have known abaie issues despite the failure to have a-fadace meeting.

As it stands, Plaintiffs’ complaint fails in that it does not request damages ra&lsleve
under Louisiana contract lawouisiana law establishes that damafpesionpecuniary loss, that
is, loss of something other than money such as emotional distress, arising frochaobrea

contractcan only beecoveredf (1) the contract itself is intended to gratify a nonpecuniary

10



interest, that is, the contract is absamething other than money, or (2) the obligor intended,
through his failure, to aggrieve the feelings of the obligee. La. Civ. C. art. 199&olinihas
previously held that a mortgage or loan does not, by its nature, gratify a nonpecuerast.
Floyd v. Wells Fargo Home Mort. Co., 848 F.Supp. 2d 635, 645 (E.D. La. 2012). Furthermore,
there is no indication th&Vells Fargo intended to aggrieve Plaintiffs feelings. To satisfy this
prong, Plaintiffs were required to demonstrate that the breacticab=ulated to inflict grief,
vexation, or inconvenience on the other partitiero v. Jackson Hewitt Tax Service Inc., 594
F.Supp. 2d 710, 718 (E.D. La. 2009) (quoting 6 Saul Litvinoff La. Civ. L. Treatise 86.16 (2d
ed.)).Accordingly, because Plaintiffs only request nonpecuniary damages, whichta
recoverable under a mortgage contract, they fail to state a claim for recodenboeach of
contract.

D. Declaratory Judgment

For a plaintiff to be entitled to declaratory relief, they must demonstrate thatigsheer
substantial likelihood they will suffer a future injuiitty Hawk Aircoargo, Inc. v. Chao, 418
F.3d 453, 458 (5th Cir. 2005). Furthermore, when a plaintiff's declaratory judgment request is
duplicative of theibreach of contract claim, declaratory releefedundantSee Narvaez v.
Wilshire Credit Corp., 757 F. Supp. 2d 621, 636 (N.D. Tex. 20Bintiffs’ plea for
declaratory relief mirrors their breach of contract claRasolution of the substantive breach of
contract claim will resolve the issues raised in the claim for declaratoey. (Bl Doc. 11 at 9-
10). Plaintiffs are therefore not entitled to declaratory relief.

E. Injunctive Relief

Plaintiffs seek an injunction to enjoin the sale of the property. However, because the

property has already been salda sheriff's salghis claim isdenied as moot.
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F. TILA & RESPA

Plaintiffs’ claims under TILA and RESP@lsofail, because th®WRs weresent after
the Property hadlreadybeen sold. (R. Doc. 13-1 at 7,)1RESPA applies to federathelated
mortgage loans. 12 U.S.C. § 2601 et. §8gA governs residential mortgage loans, which are
consumer credit transactions securedhwyortgage, deed of trust, or other security interest on
residential real propertyl5 U.S.C. 81602 cc(SiHowever, at théime of the filing, the Property
had alredy been sold, extinguishing the mortga8ee La. Civ. C. art. 3319 (establishing that a
mortgage is extinguished by confusiwhen it isacquired by the obligee or by discharge
through execution).

Therefore, no mortgage existed at the time Plaintiffs sent their inquiries, elixiR&rgo
had no obligations under TILA and RESPA.
IV.  CONCLUSION

For the foregoing reasong, IS ORDERED thatWells Fargo’sViotion to Dismiss for
Failure to State a ClaifR. Doc. 13)s GRANTED IN PART, DENIED AS MOOT IN
PART, AND GRANTED WITHOUT PREJUDICE IN PART . Because Plaintiffs’ claimfor
Declaratory Judgmenaind relief undelILA and RESPAfail as a matter of law, those claims
areDISMISSED WITH PREJUDICE . However, because Plaintiffs state a possibly cognizable
claim under breach of contract but fails to request appropriate damagestf®lalatm for
breach of contract BISMISSED WITHOUT PREJUDICE , leaving Plaintiff the opportunity
to refile a proper claim for breach of contrald.1S FURTHER ORDERED that the claim for
Injunctive Relief isDENIED AS MOOT .

New Orleans, Louisiana, this3th day ofOctober 2016.

(e ©llor

UNITED STATESDISTRICTJUDGE
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