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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

WENDY NIETO, on behalf of herself and CIVIL ACTION

other persons similarly situated

VERSUS NO. 16-5352

PIZZATI ENTERPRISES, INC., et al. SECTION: G (2)
ORDER

Plaintiff Wendy Nieto (Plaintiff’), on behalf of hemlf and other persons similarly
situated, alleges that Defendants Pizzati Enterprises, Inc., Pizzati Labor Services, Inc., Miriam
Pizzati, and Maria Murillo (ctéctively “Defendants”) failed to pay her overtime wages in
violation of the Fair Labor Stalards Act (“FLSA”), 29 U.S.C. § 207Pending before the Court
is Defendants’ “Motion to Dismiss Pursuant to Rule 12(b)f6)4ving reviewed the motion, the
memoranda in support and in opposition, and g@ieable law, the Court will deny the motion
at this time and grant Plaintiff leave to amend her complaint.

I. Background

In her complaint, Plaintiff alleges thahe was hired by Defendants in approximately
November 2015 as a manual laborer and shatworked for Defendants in LouisiahBlaintiff
states that her job duties included demolition and cleaning and that Defendants’ jobsites were
populated by at least twenty other manual labdr@iaintiff further assestthat Defendants paid

her $10.00 per hour and that “[florezy hour that she worked in @ss of forty ina particular
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week she was still paid $10.00 per houPlaintiff alleges that Defelants failed to pay her one
and a half times her regular hourte for all hours worked in egss of forty hours in a workweek,
in violation of section 207 of FLSAPIaintiff seeks to recovdrom Defendants unpaid wages,
interest, liquidated damages, and attorneys’ &éekscosts on behalf of herself and other similarly
situated employees who worked forfBredants during the past three yeaPaintiff also seeks
declaratory and injunctive reliéf.

On May 12, 2016, Plaintiff file complaint in this action ohehalf of herself and all
others similarly situatetiOn July 7, 2016, Defendants filed the instant motforOn July 26,
2016, Plaintiff filed a memorandunm opposition to the motiok. With leave of the Court,
Defendants filed a reply on August 2, 2016.

Il. Parties’ Arguments

A. Defendants’ Arguments in Soport of the Motion to Dismiss
In their motion, Defendants request that this Court dismiss Plaintiff's action for failure to
state a claim pursuant to Federal Rule of Civil Procedure 12{8)®¢fendants argue that

Plaintiff's allegations cannougport an individual and putatiwass action under FLSA and that

S1d.

61d.

71d. at 1-2.
81d. at 2.
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Plaintiff does not adequately allege trsite was an employee of any of the Defendnts.
Defendants argue that Plaintifickaim for overtime pay lacks suffent factual detail, because it
consists solely of “[tlhreadbareecitals of a cause of asti's elements, supported by mere
conclusory statement$®’Defendants assert that Plaintiff’'s complaint alleges that she “normally
worked more than 40 hours a week” for Defendahts, “Defendants nevgaid Plaintiff one and
a half times her hourly rate for all hours workeadexcess of forty in a workweek,” and that
“Defendants willfully violated Plaintiff's ghts under the FLSA because Defendants knew or
showed reckless disregard for the fact thairtbompensation practices violated the FLSA.”
These allegations, Defendants argue, amaéoimothing more than conclusions about
Defendants’ overtime payment practic&devoid of any factual support” Defendants contend
that dismissal of a FLSA collective action fovertime compensation is appropriate when the
plaintiffs offer no description othe policies or practices thegllege harmed them and no
approximation of the number of hours worked for which they were not competfsatféndants
further contend that merely describing alleged FLSA allegations as willful does not suffice when

the complaint contains no factual allegatiostpport a claim that the violations were willtl.

141d. at 2.

51d. at 4 (citingRogue v. Jazz Casino Co., LLEB8 Fed. App'x 402, 405 (5th Cir. 2010) (citiAghcroft
v. Igbal 556 U.S. 662 (2009)).

18 1d. (citing Rec. Doc. 1 at 5).

7d.

18 1d. (citing Creech v. Holiday CVS, LL012 WL 4483384 (M.D. La. Sept. 28, 201P)ckering v.
Lorillard Tobacco Ca.2011 WL 111730 (M.D. Ala. Jan. 13, 201Hpdczak v. Latrobe Specialty Steel (2009
WL 911311 (W.D. Pa. Mar. 31, 200Htell v. GNC Corp.2010 WL 4668966, (W.D. Pa. Nov. 9, 2010)).

1914, at 5 (citingMell, 2010 WL 4668966 at *8).



Next, Defendants argue thatalitiff has failed to estaish that Defendants are her
employers’® Defendants assert that only employers/ rha held liable nder FLSA for unpaid
wages and that an entity employs an individuadler FLSA if it “sufferf] or permit[s]’ that
individual to work?! Defendants also aver that an emplagedefined undeFLSA as including
“any person acting directly or indoty in the interest of an empJer in relation to an employee”
and that the term “employer” may be interpreted to encompass one or more joint enfployers.
Defendants assert that the Fi@ircuit considers five factors itletermining whether a defendant
is a joint employer under FLSA: (1) whethernmt the employment takes place on the premises
of the company; (2) how much control the canyp exerts over the employees; (3) whether the
company has the power to fire, hire, or modtg condition of the employees; (4) whether the
employees perform a specialgbjwithin the production line;ral (5) whether the employee may
refuse to work for the company or work for oth&¥rs.

Defendants represent that the “economic realégt is also key in determining whether a
defendant is a joint employer for purposes of FI2$According to Defendants, the factors
considered under the “economic reality” test inelud.) the employer’s right to control the work;
(2) the worker’s oppaunity to influence higrofit or loss depending ondimanagerial skill; (3)

the worker’s investment in equipment and materials; (4) whether the service requires special skills;

20d.

2114, (citing 29 U.S.C. § 216(b)).

221d. (citing 29 U.S.C. § 203(dFalk v. Brennan414 U.S. 190 (1973)).

23|d. at 5-6 (citingMendoza v. Essential Quality Const., [r691 F. Supp. 2d 680 (E.D. La. 2010) (citing
Hodgson v. Griffin and Brand of McAllen, Ind71 F.2d 235, 237-38 (5th Cir. 197%)jrtz v. Lone Star Steel Co.
405 F.2d 668, 669—70 (5th Cir. 1968)).

241d. at 6(citing Mendoza691 F. Supp. 2d at 684—85).



and (5) the degree of permanence of the working relatiod3fipe ultimate issue, Defendants
assert, is “whether as a matter of ‘econoreality’ the particular worker is an employeé.”

Here, Defendants argue altitiff has not allegedufficient facts to indicate that, as a matter
of economic reality, Defedants employed Plaintiff. Defendants note th&laintiff makes one
allegation that she and the members of the gge@ class were employees of Defendants, but
Defendants argue that d#tiff does not provide any fact® demonstrate that any of the
Defendants exerted “control over the decisionctampensate Plaintiff or fire Plaintiff®
Defendants further contend that Plaintiff offersfactual allegations to establish that Defendants
were her employer under either a joint emptagmalysis or the economic reality tést.

Courts have dismissed FLSA claims, Defendargue, where a plaintiff fails to plead,
“other than in a conclusory fasim,” sufficient facts to establighat he or she was employed by a
defendant® According to Defendants, the “inescajgabonclusion” from the Supreme Court’s
decisions inlgbal and Twomblyis that Plaintiff is not aliwed to “rope Defendants” into a
collective action on the basis of conclusory allegatidmefendants argue that the Court should
apply the pleading standardslqbal andTwomblyto prevent Plaintiffrom requiring Defendants

to “expend substantial amounts of time and monegronedural matters rekd to this collective

251d. (citing Reich v. Circle C. Investments, In@98 F.2d 324 (5th Cir. 1993)sery v. Pilgrim Equip.
Co, Inc., 527 F.2d 1308 (5th Cir. 1976)).

261d. (citing Halferty v. Pulse Drug Co., Inc821 F.2d 261, 265 (5th Cir. 1987) (citibigS. v. Silk331
U.S. 704, 713 (1947)).

27d.
281d. at 7.
29d.

301d. (citing Zhang v. L.G. Apparel, Inc2011 U.S. Dist. LEXIS 26816 (E.D.N.Y. Feb. 18, 20H3rt v.
Rick’s Cabaret, Int’l, Ing.2010 U.S. Dist. LEXIS 137129, *3-4 (S.D.N.Y. 2010)).

311d. at 8 (citingAshcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937, 1949 (208@)j Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)).



action and on discovery” while Plaintiff conductsfishing expedition” fa facts to support the
conclusory allegations in her complafht.
B. Plaintiff's Arguments in Opposition to the Motion

In opposition to Defendant’'s motion to dissy Plaintiff argues that her complaint
sufficiently alleges that Defendantiolated FLSA by failing tpay overtime wages and plausibly
establishes an employment relatioipsbetween herself and DefendatitBlaintiff asserts that her
complaint alleges that she wpaid $10 per hour, even for housmrked in excess of 40 in a
workweek3* According to Plaintiff, the complaintsd states that she normally worked over 40
hours in a workweek and that Defendants never lpaicdbne and a half times her hourly rate for
those hours worked in excess of forty hotirs.

Plaintiff notes that Defendanésgue that such allegationsaronclusory but that another
judge in the Eastern Districtf Louisiana recently deed this same argument Falma, et al. v.
Tormus, Inc., et al® According to Plaintiff, inPalma the court denied a defendant’s motion to
dismiss a plaintiff's FLSA claims where the plafihalleged details similar to those alleged by
Plaintiff in her complaing’ Plaintiff contends thashe is not required tallege the specifics of
Defendants’ business practicedlas stage and that her allegeaits support a plaible claim for

relief for Defendants’ failure to pay federallgandated wages to boBiaintiff and a putative

$21d.

33 Rec. Doc. 9 at 1.

341d. at 4 (citing Rec. Doc. 1 at 2).

351d. (citing Rec. Doc. 1 at 5).

3 |d. (citing No. 15-3025 (E.D. La. Dec. 23, 2015) (Lemelle, J.)).
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class® According to Plaintiff, Defends’s “policy and practice” at @ie in this case was a “two-
check scheme” whereby Defendants “willfully mischcterized their employees as exempt from”
FLSA and paid those emplegs out of separate LLES.

Next, Plaintiff argues that she sufficiently pleaded the unpaid overtime amounts in her
complaint®® Plaintiff asserts that her complainiteges that: she was hired by Defendants in
November 2015; she was paid at a rate of $1thper for every hour worked; and she was never
paid overtime despite normally working more than 40 hours a fte&&cording to Plaintiff,
courts have commonly observed that FLSAeddants often possessetinecords required to
compute the overtime compensation owed to plairftifffhe Ninth Circuit,Plaintiff asserts,
reviewed the decisions ofarious circuits and concludedathpleading an approximation of
compensation due in a FLSA action wasaoecessary element of the compléitiere, Plaintiff
argues that she has alleged her ohfgay and date of hire, “botif which are sufficient to put the
Defendants on notice of the approximate amount of overtime*diMoteover, Plaintiff asserts,
Defendants are required by law to keepords of Plaintiff's hours and wag®s.

Plaintiff next argues that her complaint sciiintly alleges that Dendants’ actions were

willful. 46 Plaintiff asserts that her complaint includesallegation that Defendants utilized a “two-

381d.

%91d. at 4-5.

401d. at 5.

411d. (citing Rec. Doc. 1 at 2, 5).

421d. (citing Pruell v. Caritas Christi678 F.3d 10 (1st Cir. 2012)).

431d. at 5-6 (citing_anders v. Quality Commc'ns, In@.71 F.3d 638, 645 (9th Cir. 2015)).
441d. at 6.
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check scheme,” whereby a single business enserpsues two checks from two separate LLCs
to avoid FLSA requirement$.Plaintiff contends that this 8 common way that employers try to
evade FLSA requirement& According to Plaintiff, she altges that Defendants knew or showed
reckless disregard for FLSA by employing such a praétideis allegation, Plaintiff argues,
plausibly supports a claim for willfulnes$.

Finally, Plaintiff argues that her complairplausibly establishes an employment
relationship between herself and Defendah#sccording to Plaintiff, in FLSA cases, the existence
of an employer-employee relationship is subjectwo different variations of the same single
liability standard—the economic reality of tiparties’ relationshig? One variation, Plaintiff
asserts, tests whether a ptdfnwas an employee, while thether variation tests whether a
defendant was an employ&Plaintiff contends that her complaint pleads multiple facts that give
rise to a plausible claim faelief under either test.

According to Plaintiff, the Fifth Circuit eploys a five factor test, derived from the
Supreme Court cadénited States v. Silko determine employee status under FI>%Ahe five

factors include: (1) the permanency of the rel&hip between the parties; (2) the degree of

471d.

481d. at 6 n. 28 (citingEsparza v. Kotsmayer Construction, LIXD. 15-4644 (E.D. La. July 1, 2016)
(Morgan, J.)).

41d. at 6.
501d.

51d.

52|d.

531d. at 6-7.
541d. at 7.

551d. (citing Brock v. Mr. W Fireworks, Inc814 F.2d 1042, 1043 (5th Cir. 1987) (citidgited States v.
Silk, 331 U.S. 704, 715 (1947)).



control exercised by the employer; (3) the skiltlanitiative required in performing the job; (4)
the relative investmentsf the worker and employer; and) (ghether an employee’s opportunity
for profit and loss is determined by the employéFhe Fifth Circuit espoused a second economic
reality test, Plaintiff avers, for sas involving multiple putative employersUnder this test,
according to Plaintiff, the Fifth Circuit considers whether an alleged employer: (1) possessed the
power to hire and fire the employees; (2) suisey and controlled the employee work schedules
or conditions of employment; (3) determined tage and method of payment; and (4) maintained
employment record®. This test is used to determine ether an individual or entity is an
employer®® Plaintiff asserts that both the “employdest and the “employer” test acknowledge
that ultimately the economic reality of thelatoonship between the parties is the governing
principle®°

Here, Plaintiff asserts that she alleges that she was a manual laborer, performing cleaning
and demolition work! According to Plaintiff, she also alleges in her complaint that Defendants
had executive authority over her and other emgasy including “the location, duration, and rate
of pay of the employees’ job§? Moreover, Plaintiff arguesshe alleges that Defendants

maintained an employment file on her, that Defetslhad the power to hiend fire her, and that

561d. (citing Reich v. Circle C. Investments, In@98 F.2d 324, 327 (5th Cir. 1993)).
571d. (citing Wirtz v. Lone Star Steel Gal05 F.2d 668, 670 (5th Cir. 1968)).

58|d. at 7-8 (citingGray v. Powers673 F.3d 352, 355 (5th Cir. 2012)).

1d. at 8.

601d. (citing Brock v. Mr. W Fireworks, Inc814 F.2d 1042, 1043 (5th Cir. 1987)).
611d. (citing Rec. Doc. 1 at 2).

621d. (citing Rec. Doc. 1 at 4).



she received checks bearing the Defendants’ company Ramesording to Plaintiff, these
allegations touch upon all four factors of the emgpl economic reality test and at least three of
the five factors in the employee economic reality ¥est.

Plaintiff contends that pleading at least @i¢he employee economic reality factors has
been considered sufficient inetlEastern District of Louisiarfa According to Plaintiff, irCarnero
v. Patterson Structural Moving & Shoring, LLthe complaint alleged that the defendants exerted
authority over the plaintiff by setting hours and rate of §ajhe Carnerocourt, Plaintiff asserts,
found that these allegations were sufficient toroome a Rule 12(b)(6) motion to dismiss, because
the plaintiff had alleged at least one of the employee economic reality fécforsording to
Plaintiff, courts in the Eastern District of Louisiana have &smd that pleading fewer than all
four of the employer economic reality factors was sufficient teravme a Rulel2(b)(6)
challenge®® In Palma v. Tormus, IngPlaintiff avers, the court deed a Rule 12(b)(6) challenge
to a FLSA action where the plaintiff alleged ttia¢ defendants hired, fired, paid, and supervised
the plaintiff®

Likewise, Plaintiff asserts, i€astellanos v. Saints & Sant@onstruction, LLC, et al.
another Eastern District of Louisiana case, thetcdenied a Rule 12(b)(6) challenge to a FLSA

action where the plaintiff alleged that the defendants “hired Plaintiff, paid Plaintiff with checks

631d.

641d. at 8-9.

81d. at 9.

6 |d. (citing No. 14-2064 (E.D. La. Jan. 15, 2015)).
571d.

581d.

691d. (citing No. 15-3025 (E.D. La. Dec. 23, 2015)).
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that bore the company name, and had control over Plaintiff's day to day taBkairitiff argues
that her allegations are “vegymilar, and in fact are more comprehensive than tho€ainerq
Palma andCastellanos * According to Plaintiff, she has afjed a variety ofdcts that support a
plausible claim under both of tleeonomic reality testend Defendants’ math to dismiss should
be denied?
C. Defendants’ Reply in Support of the Motion

In their reply, Defendants arguettPlaintiff cites to a NintiCircuit case in support of her
assertion that she need not plead an approamafticompensation due in a FLSA action but that
she fails to cite to a Fifth Circuit ca§eDefendants further argue ththe Ninth Circuit case cited
by Plaintiff notes thatlistrict courts that have cddsred this question are spfft.Likewise,
Defendants argue, the First Circuit case cite@layntiff does not support her contention that she
is not required to provide a computation tbe overtime amounts allegedly owed to Rer.
According to Defendants, the Second and Third@isdhave held thatLSA overtime complaint
must identify a particular week in which apitiff was not compensated for work exceeding 40

hours’®

01d. at 9-10.

11d. at 10.

21d.

" Rec. Doc. 12 at 1.

741d. (citing Landers v. Quality Commc'ng71 F.3d 638, 641 (9th Cir. 2014)).
S1d. at 1-2 (citingPruell v. Caritas Christi678 F.3d 10 (1st Cir. 2012)).

61d. at 2 (citingLundy v. Catholic Health Sys. of Long Isla@d1 F.3d 106, 113—-14 (2d Cir. 201Bgvis
v. Abington Mem'’l Hosp765 F.3d 236, 241-42 (3d Cir. 2013)).
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Next, Defendants argue that Plaintiff has astablished that Defendants’ actions were
willful. 7 According to Defendants, the Eastern Didtof Louisiana case cited by Plaintiff,
Esparza v. Kostmayer Construction, LLBoes not support Plaiffts contention that the
allegation of a “two-check scheme” serves as eigffit evidence of willful action on the part of
Defendantg® Defendants argue that Plaintiff's allegatsothat Defendantsictions were willful
should be dismissed. Finally, Defendants argue that Pitiif has not offered any factual
allegations, under either the employee or emploweritesupport of her assertion that Defendants
were Plaintiff's employer® According to Defendants, Plaintiff fails to establish that Plaintiff, as
a matter of economic reality, was dependent upenbusiness to which she allegedly rendered
service or that she was hire@r supervised by DefendafitsAccordingly, Defendants argue,
Plaintiff fails to establish that she was amployee of Defendants and her claims should be
dismissed?

I1l. Law and Analysis

A. Legal Standard for Motion to Dismiss
Federal Rule of Civil Procedure 12(b)(6) pidms that an action may be dismissed “for
failure to state a claim upamhich relief can be granted®To survive anotion to dismiss under

Rule 12(b)(6), a “complaint must contain factual matiecepted as true, ®tate a claim to relief

71d.

781d. (citing No. 15-4644 (E.D. La. July 1, 2016)).
d.

801d.

8l1d. at 2-3.

821d. at 3.

83 Fed. R. Civ. P. 12(b)(6).
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that is plausible on its face®* A claim “has facial plausibility when the pleaded factual content
allows the court to draw the reasonable infeeetih@at the defendant iisble for the misconduct
alleged.®® A complaint need not contain “detailed fiaat allegations,” but rather “must provide
the plaintiff's grounds for entitlement to reliefraluding factual allegatins that when assumed
to be true ‘raise a right tolief above the speculative levef®In resolving a motion to dismiss,
this Court “draw[s] alfeasonable inferences in the Plaintiff[s’] fav8f Motions to dismiss under
Rule 12(b)(6) are “viewed with disfar and [are] . . . rarely grantegf”

On a motion to dismiss, asserted claimslidnerally construed in favor of the claimant,
and all facts pleaded are taken as tfudowever, although required accept allwell-pleaded
facts” as true, a court it required to accept legal conclusions asYtti/hile legal conclusions
can provide the framework of a complainteyhmust be supported by factual allegatiofis.”
Similarly, “[tlhreadbare recitals of the elemeatsa cause of action, supped by mere conclusory
statements” will not suffic&? The complaint need not containtaiéed factual allegations, but it

must offer more than mere labels, legal conclusionsormulaic recitationsf the elements of a

84Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiiggll Atlantic Corp. v. Twomb\650 U.S. 544, 570
(2007)).

89d. (citing Twombly 550 U.S. at 556).

86 Lormand v. U.S. Unwired, Inc565 F.3d 228, 232 (5th Cir. 2009) (citations omitted).
871d.

88 1d.

89 L eatherman v. Tarrant Cty. Narcotics Intelligence & Coordination | B U.S. 163, 164 (1993¢e
also Tellabs, Inc. v. Makor Issues & Rights, L&h1 U.S. 308, 322-23 (2007).

% |gbal, 556 U.S. at 677-78.
%l1d. at 679.

921d. at 678.
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cause of actio®® That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatioff'From the face of the complajthere must be enough factual
matter to raise a reasonable expectation that discovery will reveal evidence as to each element of
the asserted clains.If factual allegations ar insufficient to raise aight to relief above the
speculative level, or if it is apparent from tlaeé of the complaint that there is an “insuperable”
bar to relief, the claim must be dismis$éd.

In evaluating a complaint under RuU.2(b)(6), the district court should confine itself to the
pleadings’ “If the district court considers informati outside of the pleings, the court must
treat the motion [to dismiss] as a motion $obmmary judgment. Although the court may not go
outside the complaint, the court may consider documents attached to the corfplaint.”

B. ApplicableLaw

FLSA sets forth requirements for minimumage, overtime pay, and record keeping for
certain employees who are not exempt becausetbldyexecutive, adminisitive, or professional
positions?® Under Section 207 of FLSA, employers aragmlly required tgpay their employees
one and a half times their regular pay rateafoy hours an employee works in excess of forty per

week% Section 216(b) of FLSA provides employeasngfully denied overtime with a cause of

%d.
%1d.
% ormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir. 2009).

% Moore v. Metro. Human Serv. DepNo. 09-6470, 2010 WL 1462224, at *2 (E.D. La. Apr. 8, 2010)
(Vance, J.) (citinglones v. Bogks49 U.S. 199, 215 (2007 Jarbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir. 2007).

97 Kennedy v. Chase Manhattan Bank USA, 369 F.3d 833, 839 (5th Cir. 2004).
%|d.
9929 U.S.C. §8 206(a)(1), 207(a)(1), 213(a)(1).

100 3ohnson v. Big Lots Stores, In661 F. Supp. 2d 567, 572 (E.D. La. 2008) (Vance, J.) (citing 29 U.S.C.
§ 207(a)(1)).
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action against their employers and authorizemgle employee or group of employees to bring a
collective action againgheir employer to recover unpaidertime on their own behalf and on
behalf of other “simildy situated” employee¥? In order to bring &laim for unpaid overtime
compensation under FLSA, a plaintiff must shioyva preponderance of the evidence: “(1) that
there existed an employer-employee relationshipnduhe unpaid overtime periods claimed; (2)
that the employee engaged in aitiédés within the coverage of the FLSA; (3) that the employer
violated the FLSA'’s overtime wage requirengrdand (4) the amount of overtime compensation
due.’’%2 FLSA imposes a two-year statute of limitatidos violation of FLSA but the statute of
limitations is extended to three ysdor willful violations of FLSA?® A violation of FLSA is
“willful” if “the employer either‘knew or showed reckless disid for . . . whether its conduct
was prohibited by the statute'®
C. Analysis

Defendants argue that the Court should dismiss Plaintiff's complaint for failure to state a
claim pursuant to Federal Rule of Civil Procedure 12(Bf6First, Defendants argue that
Plaintiff's complaint insufficiently alleges & Defendants violated FLSA’s overtime wage

requirements and that Defendants’ alikgmlations of FLSA were willful®® Second, Defendants

101 England v. Administrators of the Tulane Educ. Fudd. 16-3184, 2016 WL 3902595, *2 (E.D. La.
July 19, 2016) (Barbier, J.) (citing 29 U.S.C. § 2168y Lot Stores561 F. Supp. 2d at 572)).

102 30hnson v. Heckmann Water Res., I8 F.3d 627, 630 (5th Cir. 2014) (internal citations omitted).
See also Castellanos v. Saints & Santos Construction, NbC16-2501, 2016 WL 3564243, *2 (E.D. La. June 20,
2016) (Lemelle, J.).

103 See Ramos v. Al-Bataineg99 Fed. App’x 548, 551 (5th Cir. 2015) (citing 29 U.S.C. § 255(a)).

104 Donohue v. Francis Services, Inblo. 04-170, 2005 WL 1155860, *3 (E.D. La. May 11, 2005)
(Barbier, J.) (citingSinger v. City of Waco, Texd24 F.3d 813, 821 (5th Cir. 2003) (quotigLaughlin v. Richland
Shoe Cq.486 U.S. 128, 133 (1988)).

105 Rec. Doc. 8-1.

10819, at 4.
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argue that Plaintiff has failed to establisat Defendants are her employers under FE8A hird,
Defendants argue that Plaintiff's complaint @ns$ no approximation of the amount of overtime
compensation due to Plainti® Plaintiff responds that her cotamt sufficiently alleges that
Defendants violated FLSA by failing to pay laran overtime rate for hours worked beyond 40
hours a week and that Defemtisi actions were willful®® Moreover, Plaintiff argues, her
complaint plausibly establishes an employmesiationship between &htiff and Defendants
under both the employee and employer “economic reality tests” established by the Fiftht€ircuit.
Plaintiff further argues that sheas alleged sufficient facts to put Defendants on notice of the
amount of overtime compensation dé&€The Court will address eachtbie parties’ arguments in
turn.

1. Whether Plaintiff has Sufficiently Alleged that Defendants Violated FLSA’s
Overtime Wage Requirements and that Diendants’ Alleged Violations were
Willful

Under Section 207 of FLSA, employers are galhe required to pay their employees one
and a half times their regular pay rate for any hours an employee works in excess of forty per
week!'? In order to adequatelyate a claim for unpaid overtimender FLSA, a plaintiff must
prove “that the employer violated the $A's . . . overtime wage requirement$>’Defendants
briefly argue that Plaintiff's allegations regargl Defendants’ violations of FLSA’s overtime

wage requirements “amount to nothing more tbanclusions about Defendants’ overtime pay

107 |d

1081d. at 5.

109Rec. Doc. 9 at 4-5; 6.
110|d. at 8-10.

d. at 5-6.

112 Johnson v. Big Lots Stores, In661 F. Supp. 2d 567, 572 (E.D. La. 2008) (Vance, J.) (citing 29 U.S.C.
§ 207(a)(1)).

113 Johnson v. Heckmann Water Res., I8 F.3d 627, 630 (5th Cir. 2014).
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practices, devoid ofrgy factual support?4 Defendants argue that dimsal of a FLSA action for
overtime compensation is appropriate when a ptaioffers “no description of the policies or
practices” that allegedly harmed him or k&rDefendants appear to argihat Plaintiff has failed
to sufficiently plead the third requiremdnt an unpaid overtime compensation claii@,that the
employer violated FLSA’s overtime wage requireméts.

The only decision from the Fifth Circuit thBefendants cite in support of the proposition
that Plaintiff has insufficiently alleged the polisier practices that allegedly harmed her is a
decision by a Western District of Louisiana cour€Cieech v. Holiday CVS, LLE In that case,
the court explained that the issue presented éyd#iendants’ motion to dismiss the plaintiffs’
collective action under FLSA wéasather narrov—whether the Cotant contains sufficient facts
such that it is plausible that Plaintiff and fh@posed class members are similarly situated with
respect to their job reqeiments and pay provisions® The court noted that it had denied the
defendants’ motion to dismissethplaintiff's individual claim but went on to hold that the
complaint lacked sufficient factual detail to demonstratetiigabther class membengre subject
to the same pay provisiofhS.Here, however, Defendants do najwe that Plaintiff has failed to
demonstrate that the other class members were similarly situated.Cidezh court’s
determination that the plaintiff in that case hatkthto allege with suffi@nt detail the similarity
of class members has little reésce to the instant motion tesdiiss Plaintiff's claim under FLSA

for overtime compensation.

114 Rec. Doc. 8-1 at 4.

115 |d

118 Johnson v. Heckmann Water Res., |68 F.3d 627, 630 (5th Cir. 2014).
117No. 11-46, 2012 WL 4483384 (W.D. La. Sept. 28, 2012) (Jackson, J.).
118]d. at *2 (internal quotation marks and citation omitted).

19d. at *3.
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Plaintiff alleges that she waemployed by Defendants as a manual laborer, that she was
paid by the hour, that she normally worked ovetyfbours in a workweek, and that she was never
paid one and a half times her regular rate of &R laintiff further alleges that Defendant Miriam
Pizzati is an owner and president of Defend@iazati Labor Services, Inc. and that Defendant
Maria Murillo is an owner and prieent of Pizzati Enterprises, IA€. Moreover, Plaintiff alleges
that Defendants paid Plaintiff by check, “widfome checks bearing the name ‘Pizzati Labor
Services, Inc.’ and others bearingethame ‘Pizzati Enterprises, Ind?? These are all factual
allegations that, if proven, would provide a suéit factual basis for the required element of
Plaintiff's claim that Defendants violated FLSASsertime wage requirements by failing to pay a
non-exempt employee one and a half times her regatiafor hours worked in excess of forty in
a workweek:?® Accordingly, the Court finds that dismissal is not warranted on this ground.

Having found that Plaintiff has #iciently alleged facts to plad the third requirement for
an overtime compensation claime. that Defendants violated=LSA’s overtime wage
requirements, the Court now turns to Defendaatgument that Plaintiff has not sufficiently
alleged facts to support her claim thatf@elants’ violation of FLSA was willfu?* Defendants
argue that Plaintiff's complaint merely descriti@sfendants’ alleged FLSA violations as willful
but does not contain any factualeglations to suppoisuch a claint?® A violation of FLSA is

“willful” if “the employer either‘knew or showed reckless disaag for . . . whether its conduct

120 Rec. Doc. 1 at 5.

1211d. at 4.
1224,

12329 U.S.C. § 207(a)(1pee also Johnson vekkmann Water Res., Ing58 F.3d 627, 630 (5th Cir.
2014) (In order to bring an action for unpaid overtime compensation, the plaintiff must dexteothsit “the
employer violated the FLSA’s overtime wage requirements.”).

124 Rec. Doc. 8-1 at 5.

125 |d
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was prohibited by the statut®?® Plaintiff bears the burden of proving willfulneé€$and a willful
violation of FLSA may be edttished by showing that management knew they were violating
FLSA1%8

Here, the complaint allegesathDefendants paid Plaintifit an hourly rate for work
performed as a manual laboreratlaintiff “normally workedmore than 40 hours a week” for
Defendants, and that Defendants failed to pay her one and a half times her regular rate for hours
worked in excess of forty in a workwe&R. Moreover, the complaint alleges that Defendants
supervised Plaintiff's day to day work activitiand set her scheduleiggesting that Defendants
were aware that she was “normally” working more than 40 hours in a work#eikintiff also
alleges that “Defendants weredsare aware of the custom andgiice of overtime pay from their
experience and expertise in tmelustry in which they work*®! Finally, Plaintiff alleges that
Defendants utilized a “two-chectkcheme” to pay her for her worke. Plaintiff alleges that
Defendants paid her by check, “with some chedearibg the name ‘Pizzati Labor Services, Inc.’
and others bearing the nartRizzati Enterprises, Inc.!®? These facts alleged in Plaintiff's
complaint plausibly support the claim that Defendants knew their payment practices were in

violation of FLSA and that Defendants’ actions were willfiilBecause these alleged facts, if

126 Donohue v. Francis Services, Inblo. 04-170, 2005 WL 1155860, *3 (E.D. La. May 11, 2005)
(Barbier, J.) (citingSinger v. City of Waco, Texd24 F.3d 813, 821 (5th Cir. 2003) (quotigLaughlin v. Richland
Shoe Cq.486 U.S. 128, 133 (1988)).

127 Cox v. Brookshire Grocery G219 F.2d 354, 356 (5th Cir. 1990).

128 Johnson v. Big Lots Stores, In604 F.Supp.2d 903, 924 (E.D. La. Apr. 2, 2009) (Vance, J.) (citing
Singer v. City of Waco, TeX824 F.3d 813, 821-22 (5th Cir. 2003)).

129 Rec. Doc. 8-1 at 5.
13019, at 3—4.
131d. at 5.

132Rec. Doc. 1 at 5.
133 5ee Wischnewsky v. CtalsGulf & Intern., Inc, No. 12-2277, 2013 WL 1867119, (E.D. La. May 2,

2013) (Brown, J.) (sustaining a claim for willful violation it SA where plaintiffs alleged that they were hired as
non-exempt workers, were provided guidelines statingrihiatexempt workers were entitled to overtime, regularly
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proven, would give rise to a plab claim for relief, dismissal #flaintiff's claim that Defendants
willfully violated FLSA is not warranteédf*

2. Whether Plaintiff has Alleged Sufficient Facts to Establish an Employment
Relationship

An employee bringing an action under FLSA shdemonstrate that “there existed an
employer-employee relationship durithg unpaid overtime periods claimeéd®Under FLSA, an
“employee” is defined as “an individual employed by an employer,” and the term “employer”
“includes any person acting directly indirectly in the interest of an employer in relation to an
employee.*3® The Fifth Circuit uses the “economic redlitgst to evaluatevhether there is an
employer/employee relationship under FLSATo consider whether an individual or entity is an
employer, the Court considers whet the alleged employer: “(ppssessed the power to hire and
fire the employees, (2) supervised and cdl@doemployee work scheded or conditions of
employment, (3) determined the rate and metbiodayment, and (4) maintained employment

records.?® Each element need not be present in every'éabecases where there may be more

worked more than 40 hours per week with defendants’ krimelenere directed not t@&p track of their overtime,
and were not paid overtimegjnger v. City of Waco, Texd24 F.3d 813, 821-22 (5th Cir. 2003) (Willful violation
of FLSA may be established by showing that management knew they were violating FLSA).

134 See Ashcroft v. Igbab56 U.S. 662, 678 (2009) (citiRell Atl. Corp. v. Twombjy650 U.S. 544, 570
(2008)) (Complaint must contain sufficiefactual matter, accepted as true, to state a claim for relief that is plausible
on its face.).

135 |d
136 Williams v. Henagan695 F.3d 610, 620 (5th Cir. 2010) (citing 29 U.S.C. § 203(d), (e)).

1371d. (citing Goldberg v. Whitaker House Coop., Ir866 U.S. 28, 33 (1961) (“[E]Jconomic reality rather
than technical concepts islte the test of employment.”$ee also Gray v. Power73 F.3d 352, 355 (5th Cir.
2012).

138 Gray, 673 F.3d at 355 (internal citation omitted).

139 Id

20



than one employer, the Court “must apply the econoaatties test to each individual or entity
alleged to be an employer and eaulmst satisfy the four part test*®

In determining whether a plaintiff is an ployee under FLSA, the Fifth Circuit has held
that courts focus on “whethehe alleged employee, as raatter of economic reality, is
economically dependent upon the business to which she renders her sétvitesdetermine
employee status under this “economic reality” test,Rtith Circuit has articulated five factors to
consider: “(1) the degree of cooltexercised by the alleged employ@) the extent of the relative
investments of the worker and alleged emplof@rthe degree to which the worker’s opportunity
for profit and loss is determined by the allegeglayer; (4) the skill and initiative required in
performing the job; and (5) theqpeanency of the relationship? These factors are “merely aids”
in determining the underlying question of dependency, and no single factor is determffative.

In her complaint, Plaintiff alleges that f@adant Pizzati Enterprises, Inc. determined
Plaintiff's work schedule, supervised the day ty derk activities of Plaintiff, and maintains an
employment file for Plaintift** Moreover, Plaintiff alleges, some of the checks she received for
her employment as a manual laborer dheename “Pizzati Enterprises, IN¢ZPlaintiff alleges
that Defendant Pizzati Labor Services, Inc. supervised the day to day work activities of Plaintiff,

determined Plaintiff's work schedule, amintains an employment file on Plaintitf. Plaintiff

1401d. (citing Watson v. Grave909 F.2d 1549, 1553 (5th Cir. 1990)).

141 Reich v. Circle C. Investments, 1898 F.2d 324, 327 (5th Cir. 1993) (citiBgock v. Mr. W
Fireworks, Inc, 814 F.2d 1042, 1043, 1054 (5th Cir. 1987)).

142 Id

1431d. (citing Mr. W Fireworks 814 F.2d at 1054).

144 Rec. Doc. 1 at 3.

145 Id

1481d. at 3, 4.
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further alleges that some of the paychecksrebeived for her employment as a manual laborer
bore the name “Pizzati Labor Services, IHZ.”

Regarding Defendant Miriam PizzaPlaintiff alleges that she is an owner and president
of Defendant Pizzati Labor Services, Inc., thattse the authority to hirand fire Pizzati Labor
Services, Inc. employees, includiRgaintiff, and that she maintained executive authority over the
jobs Pizzati Labor Services, Inc. employ@ese provided, including #&hlocation, duration, and
rate of pay for those jol3é® Likewise, Plaintiff alleges that Bendant Maria Murillo is an owner
and president of Defendant PizZatiterprises, Inc., that Murillo dathe authority tdire and fire
Pizzati Enterprises, Inc. employees, including rRit&j and that Murillo maintained executive
authority over the jobs Pizzati Enterprises, Ermployees were providemcluding the location,
duration, and rate of pay for those jobs.

Plaintiffs complaint contains allegationsathDefendants Pizzatti Enterprises, Inc. and
Pizzati Labor Services, Inc. supervised and cdettd?laintiff’'s work schedules and maintain an
employment file for Plaintiff, which indicate giloyer status for FLSA pposes under factor two
and factor four of the “economic reality” tés?. Moreover, Plaintiff alleges that she received
checks that bore the name offBredants Pizzati Enterprises, Inc. and Pizzati Labor Services,
Inc.1>! These alleged facts suggest employer stahgaer factor three dhe “economic reality”

test, as it indicates that Defendants Pizzati Entarg, Inc. and Pizzati Labor Services, Inc. may

147 Id

1481d. at 4.
1494,
1501d. at 3.See also Gray v. Power73 F.3d 352, 355 (5th Cir. 2012).

151 Rec. Doc. 1 at 3.
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have determined the method of payment to PlaitvifPlaintiff's allegationsegarding Defendants
Miriam Pizzati and Maria Murillo implicate factome (power to fire antire), two (supervised
and controlled employment conditions), andethi(determined rate of pay) of the “economic
reality” test!®3 Plaintiff has alleged sufficient facts lrer complaint to indicate, as a matter of
“economic reality,” that each Defendamés her employer for FLSA purposgés.

Moreover, Plaintiff has alleged sufficient fatsndicate that she is an employee for FLSA
purposes under the “econanriality” test to determine employee stafttlaintiff's complaint
contains allegations that Defemds supervised her day to daynkactivities and controlled the
location, duration, and rate of pay for her wbtkPlaintiff also alleges that she was a manual
laborer, performing cleaning and demalitiwork at Defendants’ jobsité¥’ Plaintiff's allegations
indicate that Defendants had glhidegree of control over Plaifits schedule and her day to day
activities at the jobsites, whighdicate employee status for EA purposes under factor one of
the Fifth Circuit’s “economic mlity” test (degree of contr@xercised by alleged employéry.
Plaintiff's allegations also indate that she is an employee F.SA purposes under factor three
of the “economic reality” test, because Plaintiff, as a manual laborer paid by the hour, had no

“opportunity for profit or loss” through her owmitiative as an independent contractor or

52 Gray, 673 F.3d at 355.
158 Rec. Doc. 1 at 4See also Gray673 F.3d at 355.

154 See Gray673 F.3d at 357 (holding th&tach element” of the “economieality” test need not be
present in each cas®ee also Castellano v. Saints & Santos Construction, NioC16-2501, 2016 WL 3564243,
*3 (E.D. La. June 20, 2016) (Lemelle, J.) (finding employer status under FLSA where plaintiff used toslgvert
work but defendant provided paint, hired plaintiff, paid plaintiff checks that borethpany name, and had
control over plaintiff's day to day tasks).

155 See Reich v. Circle C. Investments, 1868 F.2d 324, 327 (5th Cir. 1993) (internal citation omitted).
156 Rec. Doc. 1 at 3—4.
571d. at 2.

158 Reich 998 F.2d at 327.
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entrepreneur migHe® Additionally, Plaintiff's job dutiescleaning and demolition work, require
limited skill and initiative, indicating employeeastis under factor four of the “economic reality”
test160

As the Fifth Circuit has indicated, the fact@f the “economic reality” test are “merely
aids in determining the underlying question gfeledent, and no single factor is determinati?é.”
Plaintiff's complaint implicates three of the facd outlined by the Fifth @uit and indicates that
“as a matter of economic reality,” she was ecoicaity dependent on the Defendants “to which
she render[ed] her services” andswat “in business for herseff®2 Accordingly, the Court finds
that Plaintiff has alleged sufficient facts to dentaate that she is an employee and that Defendants
are employers for FLSA purposes.

3. Whether Plaintiff has Alleged Sufficient Facts Regarding the Amount of
Overtime Compensation Due

In order to bring a claim for unpaid overgncompensation under FLSA plaintiff must
prove the amount of overtime compensation $ti€ourts in the Easteristrict of Louisiana

have found that a plaintiff sufficiently plésa this requirement for an unpaid overtime

1591d. See also Brock v. Mr. W Fireworks, 814 F.2d 1042, 1051 (5th Cir. 1987) (holding that operators
of fireworks stands were “more closely akin to wage @artoiling for a living than to independent entrepreneurs
seeking a return on their risky capital investments” where operators made only minimal investimgsiteeiss,
employer controlled price of product and advertising, and defendant unilaterabiliststd operators’ rate and
means of compensation).

160 Reich 998 F.2d at 327.
1611d. (citing Mr. W Fireworks, Inc.814 F.2d at 1054).
1621d, (citing Donovan v. Tehgd42 F.2d 141, 143 (5th Cir. 1981)).

163 See Castellano v. Saints & Santos Construction,, IN&C 16-2501, 2016 WL 3564243, *3 (E.D. La.
June 20, 2016) (Lemelle, JAccordMartin v. Spring Break '83 Productions, LL.688 F.3d 247, 251 (5th Cir.
2012) (upholding district court finding that four defendants were not employdfs $# purposes where only one
factor of the economic reality teseighed in favor of finding two defeadts to be employers and plaintiffs
presented no evidence of economic reality #@stiofs with regards to the remaining defendants).

164 Johnson v. Heckmann Water Res., I8 F.3d 627, 630 (5th Cir. 2014).
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compensation claim by allegingufficient facts to put the émndant on notice as to “the
approximate date ranges, as well as the a@mate number of hours worked” for which the
plaintiff claims that heor she was under-compensat&iFor example, ilMejia v. Brothers
Petroleum, LLCthe court held that plaintiffs who ajjed that they worked “approximately 70-80
hours per week before July of 2012, and then@pprately 50 hours per week thereafter, without
receiving overtime pay,” had pleaded the uncamspéed overtime elemeaf their FLSA claim
with sufficient particularityt®® By contrast, inEngland v. Administrators of Tulane Education
Fund, the court held thatlLSA plaintiff had failed to pleadufficient facts regarding the amount
of overtime due where the complaint alleged thatplaintiff “routinely worked overtime hours”
and that the employer had paid some dwerbut still owed for “numerous hour¥” TheEngland
court found that the plaintiff's kEgations failed to put Defendiaon notice of the approximate
date ranges and approximate number of hours wddkedhich the plaintiff claimed he was under-
compensatedf®

Here, Plaintiff alleges thaghe was hired by Defendants in “approximately November
2015” and that “[flor every hour that she workeektess of forty in any particular week she was
still paid $10.00 per hour® Plaintiff also alleges generallyghDefendants violated the overtime
provisions of FLSA by not payinBlaintiff and other similarly sitated employees one and a half

times their regular rate for all hours workecektess of forty in a workweek from “at least May

165 England v. Administrators of the Tulane Educational Fuval 16-3184, 2016 WL 3902595, *3 (E.D.
La. July 19, 2016) (Barbier, J.) (citiddejia v. Bros. Petroleum, LLLQNo. 12-2481, 2015 WL 3619804, *6 (E.D.
La. June 9, 2015) (Vance, J.)).

166 No. 12-2481, 2015 WL 3619804, at *6 (E.D. La. June 9, 2015) (Vance, J.).

167 No. 16-3184, 2016 WL 3902595, at *3 (E.D. La. July 19, 2016) (Barbier, J.).

168 Id

169 Rec. Doc. 1 at 2.
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2013 and continuing until the preseht®Although Plaintiff alleges that she “normally worked
more than 40 hours a week for Defendantsg’ dbes not indicate the time period during which
she regularly worked more than forty hoursv@ek and was denied overtime compensation by
Defendants/? Plaintiff does not allege whether shesil an employee obefendants and if not,
the date that she terminated benployment with Defendants, kiag it impossible on the face of
the complaint to approximate the time periodmiyiwhich she was denied overtime compensation
and the amount of overtime compensation dée.

Plaintiff argues that a court in the Eastern gstof Louisiana recently held that similar
pleadings were sufficient to sustain an overtime compensation cldalnma, et al. v. Tormus,
Inc., et al*”®In Palma the plaintiffs alleged that they “eft worked more than (40) hours a week”
for the defendants’* Unlike Plaintiff, however, th@almaplaintiffs also alleged the specific time
periods during which they were under-compensgafedhe court found that the plaintiffs
sufficiently pleaded an overtime violation by ‘&ding the amount that Defendants paid Plaintiffs,
the time period during which Plaintiffs workeghd that Plaintiffs worketh excess of forty (40)
hours and were never paid one-and-half times their hourly ¥&te.”

Because Plaintiff has not alleged the timegukduring which she was under-compensated,
her complaint fails to put Defendant on notice'tbe approximate date ranges and approximate

number of hours worked” for which Priff claims she was under-compensat€diccordingly,

701d. at 6.

711d. at 5.

1723ee Johnson v. Heckmann Water Res., T&8 F.3d 627, 630 (5th Cir. 2014).
173 No. 15-3025, Rec. Doc. 15 (E.D. La. Dec. 23, 2015) (Lemelle, J.).

174 No. 15-3025, Rec. Doc. 1.

751d. at 2-3.

6 palma, et al. v. Tormus, Inc., et &lo. 15-3025, Rec. Doc. 15 at 8-9 (E.D. La. Dec. 23, 2015) (Lemelle,
J.) (emphasis added).

7 England v. Administrators of the Tulane Educ. Fudd. 16-3184, 2016 WL 3902595, *3 (E.D. La.
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Plaintiff has failed to sufficiefy plead the fourth requireme for an overtime claim under
FLSA™

However, the Court may grant a plaintiff leato amend the complaint “when justice so
requires.?’® District courts have discien to grant leave to amend, and Rule 15(a) “evinces a bias
in favor of granting leave!®® Justifications for denying leate amend include “undue delay, bad
faith, dilatory motive, repeated failure to cuteficiencies by prior amendment, undue prejudice
to the opposing party, and the futility of the amendmé&ftAllowing a plaintiff to amend a
complaint is “futile” when “the amended complawmould fail to state a claim upon which relief
could be granted!®2 Here, there is no indication that allimg Plaintiff to amend her complaint
would be futile. Plaintiff has sufficiently @hded that Defendants were employers under FLSA
and that she was a non-exempt employee ofridkafiets for FLSA purposes. Moreover, given the

early stage of this litigation, granting leave dmend will not result in undue prejudice to

July 19, 2016) (Barbier, J3ee also Mejia v. Bros. Petroleum, LLIX®. 12-2481, 2015 WL 3619804, *6 (E.D. La.
June 9, 2015) (Vance, J.).

178 See Johnson v. Heckmann Water Res., T&8 F.3d 627, 630 (5th Cir. 2014) (In order to bring an
action for unpaid overtime compensation, the plaintiff must demonstrate “the amount of overtime coonpensat
due.”).

1 Fed. R. Civ. P. 15(a)(25ee also Great Plains Trust Co. v. Morgan Stanley Dean Witter 83C8.
F.3d 305, 329 (5th Cir. 2002) (“[D]istrict courts often afford plaintiffs at least one opportunity to cure pleadings
before dismissing a case, unless it is clear that the defedtscarable or the plaintiffsdaise the court that they are
unwilling to amend in a manner that would avoid dismissal.”).

180 See England v. Administrators of the Tulane Educ. FhNod 16-3184, 2016 WL 3902595, *5 (E.D. La.
July 19, 2016) (Barbier, J.) (citinthmieson By and Through Jamieson v. Si&& F.2d 1205, 1208 (5th Cir.
1985) (citingChitimacha Tribe of Louisiana v. Harry L. Laws €890 F.2d 1157, 1163 (5th Cir. 1982¢rt.
denied 464 U.S. 814 (1983)pee also United States ex rel. Adrian v. Regents of the Univ. pBEaF.3d 398,
403 (5th Cir. 2004) (“Leave to amend should be freely given, and outright refusal to grant lamentl without a
justification . . . is considered an abuseliscretion.”) (internal citation omitted).

BlEngland 2016 WL 3902595, at *5 (citingamieson By and Through Jamieson v. Sia& F.2d 1205,
1208 (5th Cir. 1985) (citin@hitimacha Tribe of Louisiana v. Harry L. Laws €890 F.2d 1157, 1163 (5th Cir.
1982),cert. denied464 U.S. 814 (1983)pee also Martin’s Herend Imports, Inc. v. Diamond & Gem Trading
United States of Am. Gd.95 F.3d 765, 771 (5th Cir. 1999) (“A district court acts within its discretion when
dismissing a motion to amend that is frivolous or futile.”).

1821d, (citing Stripling v. Jordan Prod. Co., LL234 F.3d 863, 873 (5th Cir. 2000)).
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Defendants. The Court will therefore allow Plaintiff to amend her pleadings to correct deficiencies
regarding the amount ofertime compensation dd&.

V. Conclusion

For the foregoing reasons, the Court finds tR&intiff has sufficiently alleged: that
Defendants violated FLSA'’s overte wage requirements; that ieadants’ violation of FLSA’s
overtime wage requirements was willful; and that an employment relationship existed between
Plaintiff and Defendants. Plaifithas not, however, sufficientlglleged the amount of overtime
compensation due as required to state a claim for unpaid overtime compensation und&* FLSA.
The Court grants Plaintiff leave to amend hegaplings to correct deficiencies regarding the
amount of overtime compensation. Accordingly,

IT IS HEREBY ORDERED that Defendants’ “Motion to Dismiss for Failure to State a
Claim™8® js DENIED.

IT IS FURTHER ORDERED that Plaintiff must file an amended complaint within 21
days, or the Court will dismiss her claims with prejudice.

NEW ORLEANS, LOUISIANA , this 29th day of November, 2016.

N

JOLIVETTE BROWN
ATES DISTRICT JUDGE

NANNE
UNITED

183 3ee id. See also Teaney v. Kenneth & Co. Honey Do Services\al ©3-4211, 2014 WL 3435416, *5
(N.D. Tex. July 15, 2014) (Lindsay, J.) (allowing plaintiff to amend complaint to prop&lyeatoverage under
FLSA where amending complaint was not futilel alefendants were not unduly prejudiced).

184 See Johnson v. Heckmann Water Res., T&8 F.3d 627, 630 (5th Cir. 2014) (In order to bring an
action for unpaid overtime compensation, the plaintiff must demonstrate “the amount of overtime caampensat
due.”).
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