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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ILLINOIS UNION INSURANC E COMPANY CIVIL ACTION
VERSUS NO. 16-6604
LOUISIANA HEALTH SERVICE AND SECTION: “G"(2)

INDEMNITY COMPANY
ORDER
Pending before the Court are Defendant kiama Health Service and Indemnity Company
d/b/a Blue Cross and Blue Shield of Louisian@Blue Cross”) “Moton for Summary Judgment
on Bad Faith* and Plaintiff lllinois Union Insurance @wpany’s (“lllinois Union”) “Motion for
Summary Judgment on Bad FaithHaving reviewed the motions, the memoranda in support and
in opposition to each motion, the record, and the agipliclaw, the Court iv deny both motions.

|. Background

A. Factual Background

1. The Policy at Issue

On May 19, 2016, lllinois Union filed a complaint for declaratoiggment against Blue
Cross® This matter involves the rights and obligas of lllinois Unionunder a Managed Care

Organization Errors and Omissionshility Policy (“the Policy”) that it issued to Blue Cross for
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the policy period of May 25, 2007, to January 1, 2b09.relevant part, the Policy states that
lllinois Union “shall pay on behalf of any insured any Loss which [Blue Cross] is legally obligated
to pay as a result of any Claim that issffi made against the Insured during the Policy
Period .. ..? Loss is defined to include “Defense Erges and any monetary amount that an
Insured is legally obligated to pas a result of a Claim . . 8. The Policy states that loss does not
include,inter alia: “fees, amounts, benefits, obligations or coverages owed under any contract with
any party . . ., health care plan or trust, lasge or workers compensation policy or plan or
program of self insurance;” “non-monetary or ecplgaelief or redress in any form;” and “matters
which are uninsurable” under Louisiana lawdditionally, the Policy contains a consent to settle
clause requiring the insured to obtain the inssreritten consent before settling a claim, as well
as a cooperation clause requiringitisured to provide the insurer with “all information, assistance
cooperation that the Insurer reasonably requésts.”

2. The Underlying Action

In this action, lllinois Union seeks a declapatias to the extent s obligation to Blue
Cross with respect to a settlement reacheBlbg Cross with Omegdospital, LLC (“Omega”)
in a separate lawsuit filed by Omega against Bloess in state court (“the Omega Lawsuit” or

“the underlying action”y. In the Omega Lawsuit, Omega alleged that Blue Cross engaged in

41d. at 3.
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7 Id. at 10. The parties do not dispute that Louisiana law applies to the instant dispute.
8 |d. at 16.
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“systematic, sophisticated, andantional conduct to avoid paag Omega” for services rendered
to patients who were owed benefits, obligatiams;overage under Blue Cross health care pfans.
Specifically, Omega alleged five causes of @cti(1) violation of louisiana’s Unfair Trade
Practices Act (“"LUTPA"); (2) fraud; (3) negligentisrepresentation; (4) detrimental reliance; and
(5) unjust enrichmerit.

lllinois Union alleges that Ble Cross settled the underlyiagtion without Illinois Union’s
consent in violation of the Polf’s requirement that Blue Css obtain lllinoisUnion’s written
consent to settle in order to obtain covertgiinois Union further alleges that even if Blue
Cross’s unilateral settlementddnot violate the Policyg written consent req@ment, coverage is
precluded under the Policy because contractualadas of this kind do not constitute covered
“loss” under the Policy?
B. ProceduralBackground

On May 19, 2016, lllinois Union filed a complaint for declaratoiggment against Blue
Crosst* On July 7, 2016, Blue Cross filed a countaiml against Illinois Union for a declaration
that Illinois Union must indemnyfBlue Cross for costs incurréd defend and settle the Omega
Lawsuit!® Blue Cross also brings counterclaims bveach of contractral statutory bad faith

pursuant to Louisiana Rised Statute § 22:1978.

101d. at 2.
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On April 11, 2017, Blue Cross filed itsrcantly pending motion for summary judgment
on bad faith:” On April 18, 2017, lllinois Union filed an opposition to the mottén.

On April 11, 2017, lllinois Union filed itsurrently pending motion for summary judgment
on bad faith'® On April 18, 2017, Blue Crosddd an oppositiorio the motiort® With leave of
Court, lllinois Union filed a reglin further support of the matn for summary judgment on April
28, 201721

Il. Parties’ Arguments

A. Blue Cross’s Motion for Summary Judgment on Bad Faith

Blue Cross moves for summajydgment in its favor witlrespect to Count Ill of its
counterclaims seeking damages resulting fromdiirunion’s bad faith handling of Blue Cross’s
claim and bad faith denial of coverage oé thettlement in the underlying action pursuant to
Louisiana Revised Statute § 22:1573.

1. Blue Cross’s Arguments in Support of the Motion for Summary Judgment

First, Blue Cross argues that lllinois Union failed to indemnify Blue Cross for damages
resulting from covered clainté.According to Blue Cross, it was a “foregone conclusion” that

lllinois Union would deny coverage fdhe settlement of the underlying acti®nBlue Cross
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represents that Illinois Union’s claims handleméited in her testimony that she did not consider
whether the damages in the underlying actionesgmted something other than benefits owed
under a health insurance pl2nBlue Cross also asserts that the the head of lllinois Union’s
medical risk claims department, Anthony Pizzonia (“Pizzonia”), admitted that: damages awarded
under LUTPA do not constitute benefits owed under a contract; damages sought under fraud or
detrimental reliance were separate fromndfgs owed under aomtract; and negligent
misrepresentation may l@ecovered cause of actihAccording to Blue Qrss, lllinois Union
failed to conduct “even the most rudimentary coverage analysis,” and the admissions of lllinois
Union’s employees are sufficient to establistul faith claims handling as a matter of fw.

Next, Blue Cross argues that lllinois Uniorthfield its written consent to the settlement
in the underlying action in bad faitf.According to Blue Cross,lihois Union’s refusal to grant
consent where Blue Cross faced significantsiskthe underlying action was unreasonable and
left Blue Cross free to settle the cd3e.

Next, Blue Cross contendbat despite lllinois Union'slecision at the outset of the
underlying action to deny coverage, lllinois Union neverthelessneed in bad faith to demand
Blue Cross’s cooperatiotf. Blue Cross asserts that lllisoiUnion’s decision not to set an

indemnity reserve at any time sirtm&ing notified of Blu&Cross’s claim, as well as lllinois Union’s

25 |d. (citing Rec. Doc. 115-9 at 2).
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claims handler's statements, indicate théihdis Union always intended to deny coverdge.
However, Blue Cross argues that lllinois Union continued to press Blue Cross for coop@ration.
According to Blue Cross, lllinois Union’s failute unequivocally convey its denial of coverage
constitutes a misrepresentation pErtinent facts, which isxpressly prohibited by Louisiana
Revised Statute § 22:1973Moreover, Blue Cross contenddjnibis Union’s failure to inform

Blue Cross of its intention to deny coverage aralltov Blue Cross to settle the underlying action
constitutes a failure by Illinois Union to treatuBl Cross’s interests with the same consideration
as its own, as reqad by Louisiana law* According to Blue Cross, even if lllinois Union
believed that some portion of the underlying claiwese excluded from coverage, this did not
entitle lllinois Union to asse# blanket denial of coverage.

Next, Blue Cross argues that lllinois Union’s requests for privileggense and liability
analyses related to the underlying action, as well as lllinois Usiexhmission that it intended to
supply its coverage counsel with privilegedmmunications regardinthe underlying action,
constitute evidence dfad faith conduc¥ Blue Cross further contendsat Illinois Union failed,
in bad faith, to split its claims filbetween liability and coverage issiiés.

Next, Blue Cross argues that lllinois @nifailed to fulfill its affirmative duty under

Section 22:1973 to adjust claims fairly andmptly and to perform a diligent, independent

31 |d. (citing Rec. Doc. 115-9 at 2).
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investigation of the claims the underlying actio®® Blue Cross asserts that lllinois Union’s
employees acknowledged that they failed ndependently review and evaluate each of the
individual claims asserted agaiftie Cross in the underlying actiéh According to Blue Cross,
lllinois Union repeatedly claimethat it needed additional infoation despite the fact that its
claims representative never engaged in adgpendent investigation of the underlying actfon.
Blue Cross asserts that Pizzotaatified that he never attemgt® access the state court’s docket
to obtain relevant documents from the underhaesgon and that he acknowledged receipt of the
summary judgment motions in the ungiang action but never read thethAccordingly, Blue
Cross contends that it is entitled to summ@agdgment on its counterclaim for bad faith under
Section 22:1973.

2. lllinois Union’s Opposition to Blue Cross’s Motion for Summary Judgment

In opposition, lllinois Union argwethat disputes exist as: td) whether Illinois Union
denied coverage; and (2) whether lllinois Unionajs intended to deny coverage for the claims
asserted against Blue Cross in the underlying aétidiiinois Union contendshat while Illinois
Union issued reservation of rights letters to Blress advising that Illinois Union was reserving
its right to deny coverage, it never add<giue Cross that coverage was derfiedccording to

lllinois Union, a reservation of rights lettdoes not constitute a denial of cover&be.
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As to witness testimony, lllinois Union assédtiat Pizzonia actualltestified that Illinois
Union did not deny coverage but reseritsdights and continued to investig&telllinois Union
points to the testimony of Pizzonia, in which lllinois Union representshhatated that Illinois
Union was never looking to deny coverd§e.ikewise, lllinois Union argues that the claims
handler in this case stated that she asked Bfoss for an assessment of damages in an attempt
to find coverage if there was afy.

lllinois Union next argues #i the opinions of Blue Css’s expert on bad faith are
conclusory and not based in f4&€tAs an example, lllinois Union contends that bad faith cannot
be inferred from its decisionot to establish an indemnitgserve amount, because Pizzonia
explained in his deposition that lllinois Union was never provided with sufficient information to
establish an indemnity reserve amotinioreover, lllinois Union agues that Blue Cross’s in
house counsel testified that he could not recaktiver Blue Cross set its own reserves for the
Omega suit? lllinois Union further contends that Blu@ross offers no credible evidence of any
misrepresentation by Illinois Unicand cannot carry its burdengbow that lllinois Union acted
arbitrarily >

lllinois Union next argues that it hasserted a coverage ftien based on a good faith

dispute as to the applicéity of coverage for tk claims in the underlyingction and that it cannot

45 |d. (citing Rec. Doc. 141-2 at 74).
46 |d. (citing Rec. Doc. 141-2 at 275).
47 |d. at 4-5 (citing Rec. Doc. 117-11).
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be found to be in twhfaith as a resufg lllinois Union asserts that Blue Cross mischaracterized
the claims handler’s testimony as to Blue Cross’s ctdiin. context, lllinois Union argues, it is
clear that the claims handler did not disregamdega’s causes of action but rather needed more
information than what was presented in Oaisgpetition in order to make a coverage
determinatior* lllinois Union argues tht Blue Cross’s reliancen Pizzonia’s testimony is
similarly misplaced?

lllinois Union next argues that the facadd circumstances of the mediation in the
underlying suit do not support a finding of bad f&ftlAccording to lllinois Union, its refusal to
fund the settlement was not arbitrary or capricibus,instead reflects its position that Blue Cross
had not provided sufficient information to wartanore than a contribution on a cost of defense
basis2’ lllinois Union asserts that Blugross'’s in house counsel teigtif that Blue Cross intended
to settle the underlying action regardless tihdis Union and that settlement authority was
authorized at a Blue Cross emergency board meeting within two weeks of the méélilliionis
Union contends that its offer to contribute $3@®, in defense costs was made in good faith in
light of the outstanding coveragesues and Blue Cross’s repentations that it had been

negotiating with its own money. lllinois Union avers that Blue Cross improperly focuses on only

52 1d.
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one factorj.e. the potential for excess liability, to thechxsion of other conderations identified
by the Louisiana Supreme Courtigkentifying bad faith claim&

Next, lllinois Union contends thatdid not engage in bad faith discovétylllinois Union
argues that it never denied or intended to dewerage and that Pizzonia testified that lllinois
Union requested factual information frdtue Cross, not privileged informatiéa.lllinois Union
notes that none of Blue Cross’s representatotgected to lllinois Union’s requests and that
lllinois Union did not retain coverage counseitii March 2016, after the underlying action had
been ongoing for five yeafs.

lllinois Union next argues that it acted reasonably to split its claim& figecifically,
lllinois Union states that Pizzonia testified thdéihbis Union did not split itelaims file until the
mediation because there was no perceived obriftween lllinois Uran and Blue Cross until
that time® Moreover, lllinois Union avers, it fulfille its affirmative adjustment duties under
Section 22:1973° lllinois Union contends that itiligently sought information about the
underlying action and its potentiabverage obligations but that Blue Cross failed to provide
substantive information aboutB# Cross’s potential liabilit§/’

Finally, Illinois Union objects to the admisBity of Blue Cross’sexpert report of James

60 |1d. at 11-12 (citindKelly v. Sate Farm Fire & Cas. Co., 169 So0.3d 328 (La. 2015)).
61 |d. at 12.

62 |d. (citing Rec. Doc. 141-2 at 80).

63 |d. at 13.
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66 1d. at 14.

7 1d.

10



Schratz on summary judgméfitlllinois Union objects to the report, because it asserts that Blue
Cross has not established: (1) that the covesadigeded by an insurance policy or whether an
insurer acted in bad faith are properly the subject of experpretation; (2) that Schratz is
gualified as an expert; (3) that Schratz’s opiniaresreliable; and (4) that Schratz’s testimony will
provide helpful information to the Couirt determining the instant legal issifeAdditionally,
lllinois Union contends thahe expert report is irred@nt and constitutes hearsay.
B. lllinois Union’s Motion for Summary Judgment on Bad Faith

1. lllinois Union’s Arguments in Support of the Motion for Summary Judgment

In support of its motion for summary judgmeltithois Union asserts that the insured has
the burden of proving that an insurer acted in bad f&iffo meet its burdenllinois Union states
that Blue Cross must show that lllinois Uniagilolated Section 22:1973 either by: (1) failing to
adjust Blue Cross’s claim fairignd promptly; or (2) failing to nk& a reasonable effort to settle
the claim’? Additionally, Illinois Union &serts that Blue Cross musttow that Illinois Union’s
conduct was arbitrary and capriciois.

lllinois Union argues that had a reasonable basis fts reservation of right€' Illinois

Union notes that lllinois Unios’ claims handler testified thdhe initial complaint in the

68 |d. at 15.

69 |d.

0 |d. at 16.

71 Rec. Doc. 117-1 at 6 (citifgatthews v. Allstate Ins. Co., 731 F.Supp.2d 552, 567 (E.D. La. 2010)).
72 1d. (citing Kelly v. State Farm Fire & Cas. Co., 169 So0.3d 328, 340 (La. 2015)).

73 1d. at 7 (citingDickerson v. Lexington Ins. Co., 556 F.3d 290, 299 (5th Cir. 2009)).

74 1d. at 8.
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underlying action did not contain enough infation to make a coverage determinatioilinois
Union asserts that its requests for informatmal cooperation were nothatrary, as the Policy
expressly requires that Blued3ss cooperate, and that Blueo€s’s counsel acknowledged a duty
of cooperatiorf® Moreover, Blue Cross asserts that itsmls handler testifaethat Illinois Union
sought information for the purpose fifiding, not denying, coveragé.According to lllinois
Union, Pizzonia also testified thdtinois Union was seeking fact®ncerning liability issues and
substantiation of damagés.

Next, lllinois Union argues that the undispdtfacts in the recordhdicate that it
affirmatively investigated the Omaglaims in the underlying actidp.lllinois Union asserts that
it made 15 requests to Blue Cross regarding tiderlying action and th#tspecifically requested
that Blue Cross carbon copy tibis Union on substantive repods provide defense counsel’s
analysis of liability, damages, and apportionnf&ntlinois Union contendshat it also sought to
have teleconferences with Bl@ross regarding the underlying actfdnAccording to lllinois
Union, Blue Cross did not provide it with abifity/damages analysis until March 23, 2016, when
Blue Cross’s in house counsel wrote to lllinbision opining that the case was “winnable” and

attaching a memorandum prepat®dBlue Cross’s defense coun&elllinois Union contends

5 1d. (citing Rec. Doc. 117-11).

6 |d. at 9 (citing Rec. Doc. 117-5 at 131).

7 1d. (citing Rec. Doc. 117-5 at 57, 169).

8 d.

9 1d. at 10.

80 |d. (citing Rec. Doc. 1134; Rec. Doc. 117-2).
81 |d. at 11 (citing Rec. Doc. 117-33).

82 |d. at 12 (citing Rec. Doc. 117-53).
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that Blue Cross’s defense counsel’s opinion conttadithat of Blue Cross’s in house counsel, as
he advised in the memorandum that there waskeof a jury verdict of $10 million or high&?.
When lllinois Union attempted to clarify thedig for Blue Cross’s in house counsel’s opinion,
lllinois Union asserts that Blue Cross simphpvided a motion for summary judgment, which did
not assist in resoluy any coverage issu&s.

According to lllinois Union, only two days foee the mediation, counsel for Blue Cross
and lllinois Union exchanged multiple emails mesiag the scheduling of a conference call and
lllinois Union’s outstanding request for anadwation of damages in the underlying action.
lllinois Union avers that Blue ©ss counsel advised that she vebfdllow up with her client but
that it never heard any further informati$hThus, Ilinois Union corgnds that Blue Cross
requested lllinois Union’s attendanat a mediation with just fivdays’ notice with authority to
settle for policy limits, based on only a motifmm summary judgment and correspondence from
Blue Cross presenting contradiot views of the underlying actid¥.According to Illinois Union,
it offered to contribute $500,000 to the settlemammta cost of defense &a, which Blue Cross
refused, and lllinois Union rejected Bl@oss’s demand for the Policy limits.

lllinois Union argues that its refusal to tender the Policy limits was not arbitrary or

capricious, but rather based ameasonable coverage positirllinois Union contends that all

83 |d. (citing Rec. Doc. 117-54).

84 |d. at 13.

8 |d. at 15 (citing Rec. Docs. 117-74, 117-76).
86 |d. (citing Rec. Doc. 117-75).

87 |d. at 15-16.

88 |d. at 16 (citing Rec. Doc. 117-78).

81d. at 17.
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of the factors articulated by the Louisiana Sume@ourt to evaluate an insurer’'s reasonable
efforts to settle a claim weigh against a finding of bad faith ¥ekdoreover, Illinois Union
asserts, it accepted and fulfilled its obligation to reimburse Blue Cross for its defense costs in
excess of the self-insured retentfdn.

Finally, Illinois Union argues that the specifillegations set fontin its counterclaim
regarding bad faith are not supported by the ewdefirst, lllinois Union contends that Blue
Cross has offered no evidence that lllinois Wnieas dishonest in handling the underlying cl&m.
Second, lllinois Union argues that there is no evidence that lllinois Union put its interests above
that of its insured, because lllinois Union assértever denied coverage and acted in accordance
with the Policy?® Third, lllinois Union argues that it participated in the mediation and complied
with its affirmative duty under Section 22:19%B8make reasonable settlement efféft&ourth,
lllinois Union asserts that it filed the instant lawsuit for a facially valid purpeseo determine
the extent of its coverage obligations, if &yFifth, Illinois Union asserts that it was reasonable
in refusing to tender the Policy limit8.Sixth, lllinois Union argues #t it made good faith efforts

to settle the claims against Blue Crd§sSeventh, lllinois Union args that it did not deny

90 |d. (citing Kelly v. State Farm Fire & Cas. Co., 169 So0.3d 328, 340 (La. 2015)).
% |d. at 18.

92 |d.

9 |d. at 18-19 (citing Rec. Doc. 117-78).

% 1d. at 19.

% |Id.

% |d.

% 1d. at 20.
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coverage but reserved its rights under the Pdlfickinally, lllinois Union contends that the
allegation that Illinois Union di not respond promptly to Blue Cross’s written or oral
communications regarding settlement demamud affers is disingamus, because the sole
settlement demand that Blue Cross commuaitéd lllinois Union was at the mediatiéh.

2. Blue Cross’s Arguments in Opposion to lllinois Union’s Motion

In opposition, Blue Cross argues that it Imasde a showing of bad faith based on the
testimony of lllinois Union’s employees, which denstrates the lack of diligence exercised by
lllinois Union in adjusting Blue @ss’s claim in te underlying actiot® Thus, Blue Cross
argues, lllinois Union must rebBlue Cross’s showing and canrdi so by simply referencing
Blue Cross’s duty to cooperdf®. Blue Cross further contends that Illinois Union cannot establish
that it did not act in bad faith as a matter of law by showing that it took any positive action, as such
a low standard would contradict Louisiana casedatablishing that an insurer must act with its
insured’s best interests in mikt.

Blue Cross next argues tHHinois Union did not have a esonable basis for refusing to
fund the settlement in the underlying actt8hBlue Cross argues that lllinois Union employee
Pizzonia’s testimony that some of the claimgshe underlying action nyahave been covered

stands in “stark contrast” to lllinoldnion’s consistent denial of coveratjé.According to Blue

% |d.

9 |d.

100 Rec. Doc. 148 at 8.

101 4,

102 |d. (citing Kelly, 169 So0.3d at 338).
103 1d, at 9.

104 1d. (citing 148-1).
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Cross, the failure of lllinois Uon to conduct a basicoverage analysis @cludes a finding that
lllinois Union had a reasonable basis ffeserving its right to deny coveratfe.

Next, Blue Cross asserts thtgtrovided regular status upe@a to lllinois Union throughout
the underlying actiot?® Blue Cross also points to lllinois iém’s claims handler’s testimony that
she had teleconferences with Blue Cross to dist¢he status of the claim and that they were
helpful 1°” According to Blue Cross, lllinois Union’sifare to unequivocallgonvey its denial of
coverage, despite its intention to deny coveragestitutes a misrepresentation of pertinent facts
prohibited by Section 22:1978

As to the duty to cooperate, Blue Cross asserts that it wasquired to provide privileged
analyses of liability or damages to lllinois Uniand at any rate, that Blue Cross informed lllinois
Union that it did not have any such analy§€sMoreover, Blue Cross contends that lllinois
Union’s communications to Blue Cross that thees no coverage for the claims asserted against
Blue Cross in the underlying aati constituted a material breaghthe policy and relieved Blue
Cross of its obligation toaoperate with Illinois UnioA® Blue Cross further argues that even if
its refusal to provide lllinois Union with privilegl liability and damagesnalyses constituted a
breach of the cooperation clause, any such biasmot material and would therefore not relieve

lllinois Union from its obligtions under the Policy?

105 Id

106 |1d. at 10-11.

107 |d. at 11 (citing Rec. Doc. 148-3).

108 1d, at 11-12.

109 1d. at 12-13 (citing Rec. Doc. 148-22).
110 |d. at 14. (citing Rec. Doc. 148-3).

111 1d. at 14-15 (citingMilliams v. Lowe, 831 So.2d 334, 336 (La. App. 5 Cir. 10/16/02)).
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Next, Blue Cross argues that demanding rmftion from an insured does not satisfy
lllinois Union’s affirmative duty to investigate and adjust claims in good taftiBlue Cross
maintains that the filings in the underlying suitreveeadily available to lllinois Union and that
lllinois Union had a duty tondependently investigate theaiths in the underlying actioh?
According to Blue Cross, lllinois Union had enough information to determine whether there was
coverage available for the underlying claims asdagsertion of a lack of information fails to
establish that it is entitled to judgment as a matter oftABlue Cross further argues that lllinois
Union did not make reasonablogts to settle the underlyingction and unreasonably withheld
consent, despite the risks that Blu@€r faced if it were to go to trigt

Finally, Blue Cross asserts that Illinois Unioas not shown that itdlinot act in bad faith
pursuant to the five factorstsrth by Louisiana Supreme Cauor determining whether an
insurer acted in bad faifd® Rather, Blue Cross argues, lllindition simply states that Blue
Cross failed to provide sufficient analyses to evaluate the clainBecause, Blue Cross contends,
this assertion is without factual support, lllinois Union’s motion for summary judgment should be
denied!!8

3. lllinois Union’s Reply in Further Support of the Motion to Dismiss

In reply, lllinois Union contendthat Blue Cross does not address the correct legal standard

112 d. at 15.

113 d. at 16.

14 1d. at 17.

1151d, at 17-18.

116 |d. at 18 (citingKelly, 169 So.3d at 340).
171d. at 19.

118 Id
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for bad faith, because it fails to recognize thatitisured must bear the burden of demonstrating
that Illinois Union’s conduct was arbitggicapricious, or vihout probable causé® lllinois Union
argues that Blue Cross incorrectly applies tloéofs established by the Louisiana Supreme Court
in Kelly v. Sate Farm Fire & Casualty Company to make a general determination of bad faith on
the part of the insurer but that those factoeslemited to analyzing whether an insurer acted in
bad faith only with regard to its settlement effdffsAccording to lllinoisUnion, the undisputed
facts in the record indicate:)(fhat Illinois Union had a good faith basis for its coverage position
and handing of Blue Cross’s claim; and (2) thdtad a good faith basis to refuse to fund the
settlement with Omeg!

lllinois Union contends that Blue Cross,the insured, bears the burden of demonstrating
that an incident falls within the Policy’s terms and that Blue Cross’s failure to provide sufficient
information regarding the undgihg action to Illinois Unbn bars its bad faith clai#?? lllinois
Union asserts that it was neveekmg privileged information from Blue Cross and that Blue
Cross, a sophisticated insureould have provided non-privilegedformation to Illinois Union
to demonstrate coverage of its claims but failed to dé%so.

I1l. Law and Analysis

A. Legal Standard for Summary Judgment

Summary judgment is appragte when the pleadings, tléscovery, and any affidavits

119 Rec. Doc. 174 at 1-2.

120 1d. at 2 (citing 169 So0.3d at 340).
21 |d. at 3.

1221d. at 3-4.

123 |d. at 5.
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show that “there is no genuine dispute as to artgmahfact and the movant is entitled to judgment
as a matter of law2* When assessing whether a dispute antomaterial fact exists, the court
considers “all of the evidence inetihecord but refrains from maig credibility determinations or
weighing the evidenceé® All reasonable inferences are drawn in favor of the nonmoving party,
but “unsupported allegations or affidavits tegf forth ‘ultimate or conclusory facts and
conclusions of law’ are insufficient to eith@rpport or defeat a moti for summary judgment
If the record, as a whe| “could not lead a rational trier fz#ct to find for the non-moving party,”
then no genuine issue of fact exists and the ngppiarty is entitled toudgment as a matter of
law.1?” The nonmoving party may not rest upon the plegsl but must identify specific facts in
the record and articulate the precise manner in which that evidence establishes a genuine issue for
trial 128

The party seeking summary judgment alwayasrfehe initial respoisility of informing
the Court of the basis for its motion and identifyithose portions of theecord that it believes
demonstrate the absence of agjae issue of material fatt?> Thereafter, the nonmoving party
should “identify specific evidare in the record, and articulatprecisely howthat evidence

supports his claim&° To withstand a motion for summajydgment, the nonmoving party must

124 Fed. R. Civ. P56(a);see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (198@)ftle v. Liquid Air
Corp., 37 F.3d 1069, 1075 (5th Cir. 1994).

125 Delta & Pine Land Co. v. Nationwide Agribusiness Ins. Co., 530 F.3d 395, 398-99 (5th Cir. 2008).
126 Galindo v. Precision Am. Corp., 754 F.2d 1212, 1216 (5th Cir. 198Bijttle, 37 F.3d at 1075.

127 Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 586 (1986).

128 See Celotex, 477 U.S. at 329Ragas v. Tenn. Gas Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998).
129 Celotex, 477 U.S. at 323.

130 Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Cir. 1994%rt. denied, 513 U.S. 871 (1994).

19



show that there is a genuine issue forl thg presenting evidence of specific faéts.The
nonmovant’s burden of demonstrggia genuine issue of materiaktt is not satisfied merely by
creating “some metaphysical doubt as to the natéacts,” “by conclusory allegations,” by
“unsubstantiated assertions,” toy only a scintilla of evidence'®? Rather, a factual dispute
precludes a grant of summarydgment only if the evidence sifficient to permit a reasonable
trier of fact to find for the nonmoving party. Heay evidence and unsworn documents that cannot
be presented in a form that would be admissible in evidence at trial do not qualify as competent
opposing evidencE?
B. Louisiana Revised Statute § 22:1973

Louisiana Revised Statute § 22:1%#3he Louisiana Insurancen@e states that an insurer
“owes to his insured a duty gbod faith and fair dealing® Section 22:1973(A3tates the insurer
“has an affirmative duty to adjust claims faidpd promptly and to make a reasonable effort to
settle claims with the insulleor the claimant, or both® The statute then lists six acts that
constitute a breach of the instu's duties imposed in SubsextiA if “knowingly committed or
performed by an insuret3¢

The six enumerated acts are:

(1) Misrepresenting pertinent factsiosurance policy provisions relating to
any coverages at issue.

131 Bellard v. Gautreaux, 675 F.3d 454, 460 (5th Cir. 2012) (citiAgderson v. Liberty, 477 U.S. 242, 248—
49 (1996)).

132 jttle, 37 F.3d at 1075.
133 Martin v. John W. Stone Oil Distrib., Inc., 819 F.2d 547, 549 (5th Cir. 1987); Fed. R .Civ. P. 56(c)(2).
134 La. Rev. Stat. § 22:1973(A).

135 Id

136 La. Rev. Stat. § 22:1973(B).
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(2) Failing to pay a settlement withinrtly days after an agreement is reduced
to writing.

(3) Denying coverage or attempting to settle a claim on the basis of an
application which the insurer knowwsas altered without notice to, or
knowledge or consent of, the insured.

(4) Misleading a claimant as to the applicablesgriptive period.

(5) Failing to pay the amount of amjaim due any person insured by the
contract within sixty days after receipf satisfactory proof of loss from the
claimant when such failure is arbityacapricious, or wiout probable cause.

(6) Failing to pay claims pursuant ®.S. 22:1893 when such failure is
arbitrary, capricious, avithout probable causé’

The insured bears the burden of demotisgathat an insurer acted in bad falff.
Moreover, “the determination of whether thesurer acted in bad faith turns on the facts and
circumstances of each casé®’Because Section 1973 is penalniature, it should be strictly
construed®® If an insurer is found to violate S@mn 1973, “the claimant may be awarded
penalties assessed against the insurer in an amouto exceed two times the damages sustained

or five thousand dollarsvhichever is greater:*!

137 |d
138 See Reed v. State Farm Mut. Auto. Ins. Co., 2003-0107 (La. 10/21/03), 857 So.2d 1012.
139 gmith v. Audubon Ins. Co., 95-2057 (La. 9/5/96), 679 So.2d 362, 377.

140 Kelly v. Sate Farm Fire & Cas. Co., 2014-1921 (La. 5/5/15), 169 So.3d 33&e also Durio v. Horace
Mann Ins. Co., 11-0084 (La. 10/25/11), 74 So0.3d 1159, 1170.

141 | . Rev. Stat. § 22:1973(C).
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C. Analysis

In its motion for summary judgment, Blue dSs argues that it is entitled to summary
judgment on Count Il of its counterclaims augi lllinois Union for bad faith under Louisiana
Revised Statute § 22:19%%. lllinois Union also argues thatii entitled to summary judgment
on Blue Cross’s counterclaim for bad faitfi.Because both parties rezgt summary judgment on
the issue of bad faith, the Cowvill address the parties’ gmments together in turn.

As notedsupra, Section 22:1973(A) statesathan insurer “has arffemative duty to adjust
claims fairly and promptly and to make a reasonefftat to settle claims with the insured or the
claimant, or both*** The Louisiana Supreme Court has fourat the insurer'sébligation to act
in good faith is triggered by knowledge of thetardar situation, which knowledge ‘[t]he insurer
has an affirmative duty’ to gather during the claims proc¥8dri other words, an insurer has a
duty to conduct “a thorough invagation” and to onsider “the evidere developed in the
investigation” when determing whether to settle or litigaté®

An insurer can be found liablender Section 22:1973}8) “for misrepresenting or failing
to disclose facts,” even if those facts aret related to the insance policy’s coverag¥’

Additionally, Section 22:1978((5) establishes that an insutam be found in breach of its duty

142 Rec. Doc. 115 at 1.

143 Rec. Doc. 117 at 1.

144 |a. Rev. State. § 22:1973(A).

145 Kelly, 169 So.3d at 341 (citing La. Rev. Stat. § 22:1973).
146 See Gmith, 679 So.2d at 377.

147 Kelly, 169 So.3d at 344.
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of good faith if it fails to pay a claim withinxdy days following receipt of satisfactory proof of
loss if the failure to pay is “arbitrary, capricious, or without probable cate&rbitrary and
capricious” has been interpreted by the Lousi&upreme Court to mean “vexatious,” and a
“vexatious refusal to pay means unjustifiecvithout reasonable or pbable cause or excusg?

“An insurer does not act arbitigrand capriciously, however, whenwithholds payment based
on a genuine (good faith) dispute about the amouatlo$s or the apmability of coverage**°
Ultimately, the determination of whether an inglexted in bad faith depends on the facts and
circumstances of a particular case.

Here,Blue Cross argues that there are no genssigeis of material fact that Illinois Union
acted in bad faith®? In particular,Blue Cross argues that lllir@iUnion acted in bad faith,
because: (1) lllinois Union acted in bad faith iguating Blue Cross’s claim for coverage in the
underlying action; (2) Illinois Union failed to make a reasonable effort to settle the claim; (3)
lllinois Union failed to perform a diligent, though investigation of the underlying claims; (4)
lllinois Union withheld its written consent in béaith; (5) lllinois Union misrepresented pertinent
facts; and (6) lllinois Union faitkto indemnify Blue Cross for itsovered damages in bad faitf.

In particular, Blue Cross points biiinois Union’s claims notes diag that lllinois Union met with

a Blue Cross executive and “reiterd [its] coverage position thatdbes not appedhat there are

148 |a. Rev. Stat. §22:1973(B)(5).
149 Reed, 857 So0.2d at 1021.

150 Dickerson v. Lexington Ins. Co., 556 F.3d at 299 (citinGalogero v. Safeway Ins. Co. of Louisiana, 1999-
1625 (La. 1/19/00), 753 So. 2d 170, 174).

151 Seeid.
152 Rec. Doc. 115 at 1.

153 Rec. Doc. 115-1 at 11-16.
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any covered claims as this is a claim for underpayment of nidmhinafits, which falls squarely
outside the loss definition of the polic}?* Blue Cross further points to testimony of lllinois
Union’s claims handler in which she testified that there was no indemnity reserve established for
the underlying action, because lllisdinion “had always seen this a defense expense case.”

Blue Cross also points to the claims handlessit@ny that it was her position that there was no
coverage for any judgment or settlementtire Omega case and that this position was
communicated to Blue Cross verbally in 20add later by reseniah of rights letterst>
Additionally, Blue Cross points tine claims handler’s testimony thete sent a memo from Blue
Cross’s defense counsel in thiederlying action to lllinois Unios’ coverage counsel and avers
that this same coverageunsel represents lllinois Union in the instant actdn.

Blue Cross notes that therclusion that there was nowerage under the Policy, which
was communicated in reservatiofrights letters, conflicts witkhe testimony of Pizzonia, head
of Illinois Union’s medical risk claims departmeimt which he testified that damages being sought
in connection with fraud were garate and apart from amountsemlwunder a contract and that a
LUTPA claim and a claim for negligent misrepresgiain were causes of action separate from a
breach of contract claif?®

In support of its contention that lllinois Wm did not properly investigate Blue Cross’s

claim, Blue Cross further pointe Pizzonia’s testimony that hevex made any effort to access

154 Rec. Doc. 115-4 at 2.
155 1d. at 5.
156 1d. at 6.
157 1d. at 8.

158 Rec. Doc. 115-6 at 6, 7.
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the state court’s docket to obtain relevant documents from the underlying action and that he
acknowledged receipt of the summary judgment omoitn the underlying action but never read it

in its entirety*>® Blue Cross notes that Pizzonia alsstifeed that he knew there was a pressing
need to engage in mediation in the underlyingpadout never asked Blue Cross why that was the
case'® In further support oits argument that llliais Union did not propeylhandle Blue Cross’s

claim, Blue Cross points to Pizzonia’s testimahgt Illinois Union did not split its file between
liability and coverage issues until it filex declaratory judgment against Blue Crés.

Finally, in support of its contéion that Illinois Union withheldts written consent in bad
faith and failed to make reasonalgfforts to settle, Blue Cse contends that Illinois Union
withheld consent even though trial was quickhpaching and Blue Cross had communicated to
lllinois Union that it faced potential damage®xcess of Blue Ces's available coveragé Blue
Cross also maintains that lllirolUnion did not have a reasonabkesis for refusing to pay the
Omega settlement in the underlying action, asesof the allegations the underlying action
sounded in tort and lllinois Union failed todependently investigateach allegation in the
underlying petition, despite the cooperation of Blue Ctdsk support of its contention that it
cooperated and provided sufficient informationyd[Cross points to correspondence in evidence

of its status updates to lllinois Union throughout the litigatfinBlue Cross also points to

59 d. at 4, 10.

160 |d. at 11.

161 1d. at 3.

162 Rec. Doc. 1 at 6-7.
163 Rec. Doc. 148 at 8-9.

164 Rec. Docs. 148-8—148-17.
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testimony of Pizzonia that indicateéhat he, as Illinois Union’s peesentative at the mediation,
was provided updates during the mediation andPRiatonia did not object on behalf of Illinois
Union to the settlement offers extended by Blue Cross to Otfiega.

By contrast]llinois Union argues that #re are no genuine issuesnoéterial fact that it
did not act in bad faitf® In particular, lllinois Union arguethat summary judgment in its favor
is proper, because : (1) lllinois Union properiyndizd Blue Cross’s claims and made reasonable
efforts to settle the claims, based on the knowletdgeuld develop about the claims at the time;
(2) Blue Cross failed to cooperate and to protimdeaningful substantive information” about Blue
Cross’s potential liability in the underlying aatioand (3) the Policy provides no coverage for
Blue Cross’s damages in the underlying actfdrin support of its motion for summary judgment,
lllinois Union points to its claimbandler’s testimony that the i@t complaint in the underlying
action did not contain enough informatit;mn make a coverage determinatiéflllinois Union
notes that the claims handler also testified lifiabis Union’s requests for additional information
regarding the allocatn of damages to specific claimstire underlying action was for the purpose
of finding coveragé® Illinois Union also points to Pizzaais testimony that lllinois Union was
looking for facts regarding the liabiliigsues and substantiation of damalj@s.

In support of its assertion thiatfully, fairly, and promptlyadjusted Blue Cross’s claims,

165 Rec. Doc. 115-6 at 12, 13.
166 Rec. Doc. 117 at 1.

167 Rec. Doc. 117-1 at 1-2.
168 Rec. Doc. 117-11 at 57.
169 1d. at 148.

170 Rec. Doc. 117-72 at 80, 82.
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lllinois Union points to fiteen requests that it made to BlGeoss regarding the claims in the
underlying actiort’! Additionally, lllinois Union notes #it Blue Cross provided lllinois Union
with a copy of its motion for summary judgmenti@ underlying action almost five months after
it was filed and that Blue Cross’s counsel ramkledged in his deposition that the summary
judgment motion might have been generally respens lIllinois Union’s requests for additional
information concerning liability damages in the underlying actién.

lllinois Union also points to correspondencenr Blue Cross’s in-house counsel in which
he stated that he felt the underlying action wégery winnable case,” as well as a memorandum
from Blue Cross’s defense counsel in which theised that a jury verdict in excess of $10 million
was a possible risk? Additionally, lllinois Union points to itsequest for clarification as to these
contradictory assessment$.lllinois Union also notes that only two days before the scheduled
mediation, it repeated its request for an euanaof the damages in the underlying action but
avers that it never received a response to its regJest.

In support of its assertion that it made mwble efforts to settle the claims in the
underlying action, lllinois Union nosethat it agreed tattend the mediation with only five days’
noticel’® lllinois Union also points to the fadhat it offered to contribute $500,000 to the

settlement on a cost of defense basis andBhat Cross rejected the offer and demanded the

171 Rec. Docs. 117-10-117-39.

172 Rec. Doc. 117-58; Rec. Doc. 117-59; Rec. Doc. 117-5 at 201.
173 Rec. Docs. 117-53, 117-54.

174 Rec. Docs. 117-47.

175 Rec. Docs. 117-74, 117-76.

176 Rec. Doc. 117-64.
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Policy’s limits1’” In support of its argument that Blue Gsantended to settle regardless of Illinois
Union’s contribution, lllinois Uron points to Blue Cross’s cowls testimony that “[w]e were
going to settle the case” and that Illinois Union could have contributed but didn’'t respond
reasonably to his request for the Policy limifsFinally, Illinois Unionnotes that Blue Cross
never made any other settlement demaidkegsom the demand for the Policy lim#S.

Based on the foregoing, the Cbfinds that both parties haypminted to evidence to raise
disputes of material fact as to whether Illm&inion acted in bad faith under Louisiana Revised
Statute § 22:1973. Blue Cross and lllinois Uniowvén@ach pointed to conflicting evidence
regarding lllinois Union’s affirm@ve duty to adjust claims fairlgnd make reasonable efforts to
settle under Section 22:1973(A). The Louisiana 8onar Court has articulated five non-exclusive
factors to consider in determining whether theiesacted in bad faith witfegards to its efforts
to settle a claim undéhe facts and circumstarscef a particular casé€® The five factors are: (1)
the probability of the insured’s liability; (2) ¢hextent of the damages incurred by the claimant;
(3) the amount of the policy limits; (4) the adequacy of the insurer’s investigation; and (5) the
openness of communications between the insurer and the iR8ukéere, as presentesipra,

Blue Cross and lllinois Union have both pointedconflicting evidence regarding the probability
of the insured’s liability, the extent of the damsigecurred by Blue Cross, the adequacy of lllinois

Union’s investigation, and the openness of communications between Blue Cross and lllinois

177 Rec. Doc. 117-72 at 273.

178 Rec. Doc. 117-5 at 321-322.

179 Rec. Doc. 117-79.

180 Kelly, 169 So0.3d at 340 (internal citation omitted).

181 |d
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Union.

Likewise, each of the partiéss pointed to contradictory idence as to whether Illinois
Union breached any of the enumerated dutieSaction 22:1973(B) thatould establish a bad
faith claim. For example, in support of its contentthat lllinois Union failedo pay a claim within
sixty days after receiving satisfacy proof of loss in an arbitragr capricious manner, Blue Cross
has pointed to testimony of llliiJnion’s employee suggesting tisaime of the causes of action
in the underlying petition were septaand apart from breach of contf8étand that lllinois
Union did not attempt to access the state court docket in the underlying action to conduct a
thorough investigation ofhe claims at issué® By contrast, lllinois Union points to
correspondence suggesting that it refie@ an analysis of the damagsdlocated to claims in the
underlying actio?* and testimony that lllinois Union’s employees requested analyses of damages
in the underlying action on ritiple occasions in order to establish covergie.

Ultimately, the determination of whether an insured acted in bad faith depends on the facts
and circumstances of a particular c&8eWhere, as here, materialsputes of fact exist as to
whether an insurer acted in bad faith in vilma of Louisiana Revised Statute § 22:1973, summary
judgment is not appropriate in favor of either paftyln other words, Blue Cross has failed to

show that Illinois Union acted in bad faith amatter of law such that summary judgment in its

182 Rec. Doc. 115-6 at 4, 7.

183 |d. at 4.

184 Rec. Docs. 117-74, 117-76.

185 Rec. Doc. 117-72 at 80, 82.

186 gmith v. Audubon Ins. Co., 95-2057, (La. 9/5/96), 679 So.2d 362, 377.

187 The Court notes lllinois Union’s objection to thepert report attached to Blue Cross’s motion for
summary judgment. ReBoc. 141 at 15. However, besauthe Court finds that it wallkeach the same conclusion
regardless of whether it considered the expert report, it need not address the objection.
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favor is proper, and lllinois Uniohas failed to show that it did not act in bad faith in any way as
a matter of law such that summary judgmentsriavor is proper. Accordingly, both motions for
summary judgment on Blue Cross’s bad faith counterclaim are denied.

IV. Conclusion

Based on the foregoing, the Cocohcludes that there are genuisgues of material fact
precluding summary judgment feither party regarding Blue @ss’s counterclaim for bad faith
under Louisiana Revised Statute § 22:1973.

Accordingly,

IT IS HEREBY ORDERED that Blue Cross’s “Motion for Summary Judgment on Bad
Faith™® and Illinois Union’s “Motion for Summary Judgment on Bad FafthareDENIED.

NEW ORLEANS, LOUISIANA , this _12th day of June, 2017.

NANNETT& JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

188 Rec. Doc. 115.

189 Rec. Doc. 117.
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