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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ILLINOIS UNION INSURANC E COMPANY CIVIL ACTION
VERSUS CASENO. 16-6604
LOUISIANA HEALTH SERVICE AND SECTION: “G” (2)

INDEMNITY COMPANY
ORDER

Pending before the Court are Defendant/Cou@tarmant Louisiana Health Service and
Indemnity Company d/b/a Blue Cand Blue Shield of Louisiars (“Blue Cross”) “Motion for
Summary Judgment onoerage Obligations”and Plaintiff/Counter Defendant Illinois Union
Insurance Company’s (“lllinois Union”) “Mtion for Summary Judgment on Coveradedaving
reviewed the motions for summary judgment,rtteemoranda in support amdopposition to each
motion, the record, and the amalble law, the Court will deny Bé Cross’s motion and deny in
part and grant in part lllinois Union’s motidn.

|. Background

A. Factual Background
1. The Policy at Issue
On May 19, 2016, lllinois Union filed a complaint for declaratoiggment against Blue

Cross? This matter involves the rights and obligas of lllinois Unionunder a Managed Care

1 Rec. Doc. 116.
2 Rec. Doc. 118.
3 Rec. Doc. 125-1 at 2.
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Organization Errors and Omissionsahility Policy (“the Policy”) that it issued to Blue Cross for
the policy period of May 25, 2007, to January 1, 2009.relevant part, the Policy states that
lllinois Union “shall pay on behalf of any insured any Loss which [Blue Cross] is legally obligated
to pay as a result of any Claim that issfi made against the Insured during the Policy
Period . . ..? Loss is defined to include “Defense Erges and any monetary amount that an
Insured is legally obligated to pas a result of a Claim . . /. The Policy states that loss does not
include,inter alia: “fees, amounts, benefits, obligations or coverages owed under any contract with
any party . . ., health care plan or trust, lasge or workers compensation policy or plan or
program of self insurance;” “non-monetary or ecplgaelief or redress in any form;” and “matters
which are uninsurable” under Louisiana [Awdditionally, the Policy contains a consent to settle
clause requiring the insured to obtain the inssreritten consent before settling a claim, as well
as a cooperation clause requiringitigured to provide the insurer with “all information, assistance
and cooperation that thesrer reasonably requesfs.”

2. The Underlying Action

In this action, lllinois Union seeks a declapatias to the extent afs obligation to Blue
Cross with respect to a settlement reacheBlbg Cross with Omegdospital, LLC (“Omega”)

in a separate lawsuit filed by Omega against Bluess in state court (“the Omega Lawsuit” or

51d at 3.
6 Rec. Doc. 118-5 at 8.
71d. at 9.

8 |d. at 10. The parties do not dispute that Louisiana law applies to the instant digsitec. Doc. 116-1
at 8 (Blue Cross citing Louisiana law); Rec. Doc. 118-1 at 6 (lllinois Union citing lamadaw).

9 1d. at 16.



“the underlying action”}? In the Omega Lawsuit, Omega alleged that Blue Cross engaged in
“systematic, sophisticated, andentional conduct to avoid payg Omega” for services rendered
to patients who were owed benefits, obligatiams;overage under Blue Cross health care pfans.
Specifically, Omega alleged five causes of @cti(1) violation of louisiana’s Unfair Trade
Practices Act (“LUTPA”); (2) fraud; (3) negligentisrepresentation; (4) detrimental reliance; and
(5) unjust enrichmentf

lllinois Union alleges that Ble Cross settled the underlyiagtion without Illinois Union’s
consent in violation of the Polf’s requirement that Blue Css obtain lllinoisUnion’s written
consent to settle in order to obtain coverggiinois Union further alleges that even if Blue
Cross’s unilateral settlementddnot violate the Policyg written consent req@ment, coverage is
precluded under the Policy because contractualagas of this kind do not constitute covered
“loss” under the Policy?
B. ProceduralBackground

On May 19, 2016, lllinois Union filed a complaint for declaratoiggment against Blue
Cross®® On July 7, 2016, Blue Cross filed a countairl against lllinois Union for a declaration

that lllinois Union must indemryfBlue Cross for costs incurréd defend and settle the Omega

1®Rec. Doc. 1 at 1.

11d. at 2.
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B1d. at 9.

1d. at 10.
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Lawsuit!® Blue Cross also brings counterclaims bveach of contractral statutory bad faith
pursuant to Louisiana Rised Statute § 22:1973.

On April 11, 2017, Blue Cross filed itsrcantly pending motion for summary judgment
on coverage obligatiort8.On April 18, 2017, lllinois Union filed an opposition to the motidn.
With leave of Court, Blue @ss filed a reply in furthemupport of the motion on April 28, 20%9.

On April 12, 2017, lllinois Union filed itsurrently pending motion for summary judgment
on coverage obligatiorf$.On April 18, 2017, Blue Cross filed an opposition to the mofowith
leave of Court, lllinois Unionilied a reply in further support ¢fie motion for summary judgment
on April 28, 20173

Il. Parties’ Arguments

A. Blue Cross’s Motion for Summary Judgment on Coverage Obligations

Blue Cross moves for summary judgment in it&fawith respect to: (1) Count | of lllinois
Union’s Complaint, in which lllinois Union seeksdeclaratory judgment thBlinois Union is not
required to indemnify Blue Crodsr the underlying settlement duettee fact that Blue Cross did

not obtain lllinois Union’s consent; (2) Countdf lllinois Union’s Complaint, which seeks a

18 Rec. Doc. 11.
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declaratory judgment that Illinois Union has no oélign to indemnify Blue Cross due to the fact
that the settlement encompasses damages thadtazevered under the Policy; (3) Count | of Blue
Cross’s counterclaim for a declaratory judgmiatt 1llinois Union musindemnify Blue Cross
for the settlement in the underlying action; gyl Count Il of Blue Cross’s counterclaim for
breach of contract as a resultitihois Union’s failure to indemifiy Blue Cross for the settlement
in the underlying actioff!

1. Blue Cross’s Arguments in Support of the Motion for Summary Judgment

a. The Policy’s Definition of Loss

In support of its motion for summary judgmeBtue Cross represents that the Policy at
issue obligates lllinois Union to pdoss resulting from claims “aligng error or omissions” in the
performance of Blue Cross’s mayeal care professional servic@sAccording to Blue Cross,
“loss” is defined broadly in the Policy to intle “Defense Expenses and any monetary amount
that an Insured is legally obligated to payaasesult of a Claim” buéexcludes “fees, amounts,
limits, benefits, obligations orowerages owed under any contraétBlue Cross contends that
lllinois Union improperly invokes this exclios to deprive Blue Cross of coverade.

Blue Cross asserts that in the underlyingoac Omega Hospital alleged that Blue Cross

improperly reduced the amount of its reimbursenpEayments to Omega Hospital for medical

24 Rec. Doc. 116-1 at 17.
25 |d. at 10.
26 1d.
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services and supplié®.Blue Cross argues that damagesutéing from Omega Hospital’s tort-
based causes of action are clgadvered under the Policy as “loss” and are not excluded by the
carve out for benefits owed under a contfgkccording to Blue Cross, Omega Hospital pleaded
in the underlying action that it is an out of netiw hospital, thus acknoetiging that it has no
contract with Blue Cross for the seres it renders to Blue Cross insurétisloreover, Blue Cross
avers, the court in the underyg action ruled that certain of @ga Hospital's claims sounded in
tort rather than contraét. Blue Cross also represents thabther section in the Eastern District
of Louisiana held in the underlying action tl@tega’s claims did not constitute benefits due
under an ERISA health plan and that remandt&te court of the Omagcase was therefore
necessary? Blue Cross further avers that the heafdlllinois Union’s medical risk claims
department acknowledged that many of thent$aasserted by Omega in the underlying action
sought damages separate framounts due under a contrdtfThus, Blue Cross argues, the policy
exclusion on which Illinois Umin relies does not bar coveraged it is entitled to summary

judgment®

28 d.
29 d.
30 |d.
31 d.
32d. at 11.
33 d.
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b. The Policy’s Consent to Settle Clause

Next, Blue Cross argues thaliribis Union may not raise lacsf consent as a coverage
defense® According to Blue Cross, under the termshef Policy, Blue Crss may settle any claim
with lllinois Union’s written consentyhich “shall not be unreasonably withhef§.Blue Cross
argues that an insurer cannot unreasonably refusengent to a settlement such that the insured
is forced to risk significant liability at tridl. Here, Blue Cross arguesattit was facing significant
risks if it chose a jiy trial in the underlyng action and that llliois Union nevertheless
unreasonably withheld its written consent to settlerffebnder such circumstances, Blue Cross
argues, lllinois Union’s unreasonabiythheld consent left Blue Credree to settle the underlying
action®

Blue Cross next asserts tlo@spite withholding its written coest, lllinois Union verbally
consented to the settleméftAccording to Blue Cross, lllinsi Union’s representative at the
mediation in the underlying aoti, Anthony Pizzonia (“Pizzonia”), $éfied that he often gives
verbal approval of settlements and that sugbr@aml is sufficient to comply with the policy

provision requiring lllinois Union’s consent to settteBlue Cross asserts that lllinois Union

3% d. at 12.
36 1d.

37 1d. (citing Fed. Ins. Co. v. New Hampshire Ins. (Q¢o. 03-385, 2010 WL 28568, at *5 (M.D. La. Jan. 4,
2010)).

38 |d. at 12-13.
39 1d. at 13.
40 1d.

41 1d. (citing Pizzonia Dep. Tr. at 122:18-123:10).



verbally consented to the settlement by ammg to pay a portion of the settlement at the
mediation??

Blue Cross next argues that where an rieswrongfully deniesoverage, the insured
reasonably believes that “it may be cast in judgment if broughiatd and there is no evidence
that the insured “improperly entered into th[e] Isatient,” the insured is entitled to settle the
claim.*® Here, Blue Cross asserts tHHinois Union repeatedly iiormed Blue Cross that it
believed that the damages sought by Omega were amounts owed under a contract and therefore
excluded from coverag¥. Thus, Blue Cross argues, lllinois Union denied coverage for Blue
Cross’s claim and relieved Blue Cross of a rteasbtain Illinois Union’ssonsent before settlirfg.

C. Breach of Contract

Finally, Blue Cross argues thidlinois Union breached its edractual obligations to Blue
Cross when it refused to indemnifyug! Cross as required under the PotfcRlue Cross avers
that it paid Illinois Union premiumfor the Policy to cover exactlyeitype of claim at issue in the
underlying actiort” Blue Cross asserts that lllinois Union is obligated to indemnify Blue Cross
under the terms of the Policy and that Blue<Srbas performed all conditions required by the

Policy® According to Blue Cross, it has been dgethby lllinois Union’s failure to perform its

42 d.

43 |d. at 14 (citingSingleton v. United Tugs, In@10 So.2d 347, 352 (La. App. 4 Cir. 3/18/98)).
4 1d. at 15.

45 1d. (citing Encinas Dep. Tr. 63:10-64:15; Rec. Doc. 116-11).

46 1d.

471d. at 16.

48 1d.



contractual obligations becauséd@s been deprived of the behef the insurance protection for

which it paid premiums and has been forced to retain attorneys to defend against this action and
pursue coverage under the PolttyBecause, Blue Cross argues, it made a timely demand upon
lllinois Union to perform its obligtions under the Policgnd lllinois Union has failed to do so,

lllinois Union breached and continues to bredsltontractual obligations to Blue CroSs.

2. lllinois Union’'s Arguments in Opposition to the Motion for Summary
Judgment
a. The Policy’s Definition of Loss

In opposition to Blue Cross’s motion for suram judgment, lllinois Union argues that the
Policy does not cover the voluntary settlempayment to Omega in the underlying acttén.
lllinois Union contends that it iBlue Cross’s burden to prove that the settlement payment falls
within the Policy’s terms? lllinois Union represents that the Policy states that Illinois Union
“shall pay on behalf of any Insured any loss whiahinsured is legally obligated to pay as a result
of any Claim.®® According to lllinois Union, “loss” is ded as “any monetargmount that an
Insured is legally obligated to pay as a resuét Glaim,” but the definition of loss does not include
“amounts” or “benefits” “owed under any contragith any party or any health care plan,”

“equitable relief or redress Bmy form,” and “matters whichre uninsurable under the lav.”

49 1d.

50 |d.
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52 |d. at 2 (citingDoerr v. Mobil Oil Corp,774 So. 2d 119, 124 (La. 2000)).
53 1d. (citing Rec. Doc. 118-5).
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lllinois Union argues that Blue Cross, as theured, bears the initial burden of proof to
satisfy the Policy’s defined terms as incorporated into the insuring agre@ntéintis Union
further contends that in the cent of insuring agreeemts providing coverage for loss, courts hold
that the insured bears the burden to provesfeation of the loss definition, even where the
definition identifies what does not constitute a R¥sé.ccording to lllinois Union, the Policy’s
clear definition of what does ambes not constitute a loss is roburden-shifting exclusion but
rather a “proper definition>” lllinois Union argues that Blu€ross has not carried its burden to
prove that the settlement payment falls witthia insuring agreemenihd therefore cannot prove
coverage?

b. Contractual Nature of Damages

Next, lllinois Union argues that Blue Cross&ttlement with Omega was for damages that
were contractual in nature and does not constitute a loss under the’Pdlinpis Union asserts
that Omega maintained that it had an impliedtract with Blue Cross in the underlying action
and that the state court inetinderlying action found that Omelgad made allegations based on
contract and tof lllinois Union represents that Blue Cross admitted that it had an obligation to

pay Omega, independent of any tortious behawaiod argues that these amounts paid pursuant to

55 |d. (citing Fielding v. Cas. Reciprocal ExgI831 So. 2d 186, 188 (La. App. 3d Cir. 1976)).
56 1d. (citing Medill v. West. Port Ins. Corpl43 Cal App. 4th 819 (2d Dist. 2006)).

57 1d. at 3.

58 |d.

5 1d.

60 |d. (citing Rec. Doc. 116-8).
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an implied contract with Omega are wovered by the Policy’s definition of 085 llinois Union
further argues that Blue Cross determined theuants owed to Omega witkference to contracts
with in-network providers evetiough it considered Omega to doe out of network provider and
that these amounts similarly do rmamnstitute loss under the Poligd.

Moreover, lllinois Union argues that the amount paid to Omega in the settlement also
represents benefits owadder health care plans/corttawith Omega’s patientise. Blue Cross’s
members or subscribets According to lllinois Union, Blue @rss was required to pay Omega for
services provided to patients pursuant to kmuma’'s Assignment Stae, which requires an
insurance company to reimburse a hospital fovises rendered to amdividual when that
individual’s right to the benefitisas been assigned to the hospitdllinois Union represents that
Blue Cross recognized that it had obligation to itsubscribers under the méers’ contracts to
pay benefits to the member for services rertiatea hospital with a valid assignment and that
under Louisiana law, it was required to keathose payments directly to OmeaBecause,
lllinois Union argues, Blue Cross was obligategpay Omega the correct benefits due under the
members’ health care plansgetBettlement of those paymenitsder a health ca plan do not

constitute loss, regardless of the theafrjiability used to reach those damages.

61 1d. at 10.

62 1d.

&3 1d.

64 |d. at 11 (citing La. Rev. Stat. 840:2101).
85 1d. (citing Rec. Doc. 118-39).

66 |d. at 12.
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C. SettlemenAllocation

Next, lllinois Union asserts that an insurersnanly reimburse an insured to the extent
that a settlement compromises claims that are covered by a ffolcgording to lllinois Union,
Blue Cross’s settlement document with Omegacalies a small portion to benefits allegedly owed
on behalf of Blue Cross members pursuant tartbmbers’ contracts and a much larger portion to
damages alleged in tort clainf. According to lllinois Unon, this type of “coverage-
foreshadowing allocation” in a skettnent agreement does not conffol.

lllinois Union represents thatehFifth Circuit has recognized Enserch Corporation v.
Shand Morahan & Compartat an insured’s allocation insgttlement is “necessarily suspect
when insurance indemnification is at isst.llinois Union further reresents that the Fifth
Circuit in Federal Insurance CompanyNew Hampshire Insurance Compaapplied Louisiana
law to reject a settlement allocation for an ungled claim and that subseent decisions applying
Louisiana law have reached the same conmtubly looking beyond the terms of a settlement
agreement in determining allocation between covered and non-covered ‘¢léiotarding to
lllinois Union, the insured beatbe burden to prove ¢hamount of its settlement that can be

properly allocated to covered claims and damages Blue Cross has not met that burden Fere.

67 1d. at 4 (citingFed. Ins. Co. v. New Hampshire Ins. Gt89 F. App’x 287, 291 (5th Cir. 2011)).
88 |d. (citing Rec. Doc. 118-26 at 326-327).

69 1d.

70 |d. (citing 952 F.2d 1485, 1495 (5th Cir. 1992)).

" 1d. at 4-5 (citing 439 F. App'x at 29Gulf Fleet Marine Ops., Ina.. Wartsila Power, In¢797 F.2d 257
(5th Cir. 1986)).

721d. at 5 (citingCooper Indus., LLC v. Am. Int'l Spec. Lines Ins.,@33 F. App’x 297, 308 (5th Cir.
2008)).
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lllinois Union contends that Blue Cross focusesOmega’s legal theories to establish coverage
under the Policy? However, according to lllinois Union, factl allegations that show the origin
of damages, rather than legal thies, are determitize of coveragé?

lllinois Union next argues thahe testimony of one of its guioyees, Pizzonia, as a fact
witness regarding which of Omega’s causes tibadn the underlying dmn are covered by the
Policy is not proper summary juaigent evidence, as the questigused by Blu€ross’s counsel
to Pizzonia during his deposition were “vagugotheticals” that sought “legal conclusioris.”
According to lllinois Union, the entirety of Om&g claims against Blue Cross, even those
sounding in tort, do not satisfy the Policy’s definition of I&s#linois Union represents that Blue
Cross did not specify what portion of the settlement, if any, is allocated to covered "élaims.
lllinois Union argues that fraud is uninsurabtelahat while detrimental reliance and Louisiana
Unfair Trade Practices Act (“LUTPA”) violationsould constitute covered causes of action, the
damages flowing from those causes of action, ratiear the legal theorigsontrol the insurer’s
indemnity obligationg®

Here, lllinois Union argues that Omega’s tadtallegations in thanderlying action raise

issues of underpaid amounts or benefits owed under a contract or healthifliiaois Union

=d.

74 1d. (citing XL Specialty Ins. Co. v. Bollinger Shipyards, Ji&7 F.Supp.3d 728, 750 (E.D. La. 2014)).
S |d. at 6.

6 1d.

1d.

8 1d. at 6-7.

d. at 7.
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notes that Omega’s opposition to Blue Cross’s motion for summary judgment in the underlying
action make references to Omega’s contractndaand that Blue Cross’s defense counsel also
testified that one of Blu€ross’s defenses was that it pthé benefits to Omega in accordance
with the terms of the underlying contra8tsAlthough Omega allegedly logrofits related to its
claim for negligent representation, lllinois Unioontends that this allegation was actually made
in the context of Omega’s claim for underpaymef benefits and that Omega produced no
evidence of tort damagesstéting in loss of profit§? Thus, regardless of the legal theory under
which Blue Cross couches Omega’s alleged daméfjesis Union argues that Blue Cross in fact
seeks indemnity for underpaid amounts under araohtwhich is not coved under the Policy’s
definition of los$?

Moreover, lllinois Union contends that Blue Cross’s reliance on Judge Lemelle’s opinion
remanding the Omega lawsuit is misguid&dlinois Union represents that Judge Lemelle found
in the remand order that Omega was not asgeen ERISA claim and was instead seeking to
recover for payments that Bl@ross allegedly promised to p&ylllinois Union represents that

Judge Lemelle specifically acknowledged tiie¢ Omega action was a rate and fee disfute.

80 1d.
81 d.
82 1d.
83 1d.
84 1d. (citing Rec. Doc. 116-4 at 6).

8 1d.
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According to lllinois Union, the remand order doesamssist Blue Cross in establishing loss under
the Policy?®

d. Consent to Settle Clause

Next, lllinois Union argues that Blue G® settled the Omega claim without Illinois
Union’s consent, even though, Illinois Union rems, Blue Cross acknowledges that the Policy
requires lllinois Union’s written atsent to settle a claim and doest dispute that consent is a
condition precedent to coveragfelllinois Union contends that Be Cross’s argument that Illinois
Union unreasonably withheld its mgent to settle is misguideddathat the two cases it relies on
are distinguishabl® In In re Spill by the Oil Rig Deepwater Horizadfinois Union argues, the
insurer acknowledged that the amount of thereds unilateral settlement was reasonable and
openly waived its right to raise the consent to settle clause in the Pokire, lllinois Union
avers, it has never acknowledgihat Blue Cross’s settlement was reasonable, and it expressly
objected to the settlement and advised that it was not waiving the consent to settle clause in the
Policy °

lllinois Union likewise argues thafederal Insurance Company v. New Hampshire
Insurance Companig distinguishable, because that cas®lved a motion to dismiss under Rule

12(b)(6) in which the cotfound that the facts athed, if accepted as trueould indicate that the

86 |d. at 9.
87 1d.
88 |d.

89 1d. (citing 2014 WL 5524268 (E.D. La. 2014)f'd in part sub nomin re Deepwater Horizar807 F.3d
689 (5th Cir. 2015)).

% d. at 12-13.
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insurer unreasonably delayed settlam&here time was of the essefitddere, lllinois Union
contends that it was justified in not tendering the Policy limits to settle the case, based on the lack
of information provided to Illinois Union and tl&ct that Blue Cross’s in-house counsel advised
lllinois Union that a poterdl trial in the underlyingaction was “very winnable’® Moreover,

lllinois Union argues, time was nof the essence in this casees trial was more than a week
away following mediation and Blue Cross coliave sufficiently involved lllinois Union and
explained the potential liability a@na reasonable gement value’®> Given the information
vacuum created by Blue Cross, lllinois Oniargues that it was reasonable in withholding
consenf?

Moreover, lllinois Union contends that itdfer at mediation to contribute $500,000 on a
cost of defense basis does nohstitute consent to settfelllinois Union argueshat such a view
would mean that anytime an insu contributes evendollar of settlement money for any reason,
including cost of defense, it would follow thaktinsurer consents to the entire settlement up to
policy limits %®

lllinois Union next argues that it never denieaverage but rather reserved its rights to

enforce the consent to settle clause in the P8fié&ccording to lllinois Union, the Fifth Circuit,

o1 |d. at 13 (citing 2010 WL 28568 (5th Cir. 2010)).
92 |d. at 13-14 (citing Rec. Doc. 118-25).

% |Id. at 14.

% Id.

% |d.

% 1d.

% 1d. at 15.
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applying Louisiana law, has helttat a consent to settle ctmu precludes indemnity for an
insured’s voluntary settlement where asurer reserves itsghts to deny indemnit$# lllinois

Union contends that the cases on which Blue Cross relies to support its position that Illinois Union
effectively denied its claim are distinguishaie.

According to lllinois Union, under Louisiana laag applied by the Fifth Circuit, there are
only three limited exceptions that allow an iresti to settle without the insurer’'s cons#fit.
lllinois Union represents that éee exceptions are: (1) when iasurer wrongfully refuses to
defend its insured; (2) when an insurer denies coverage where there is coverage; and (3) when an
insurer unjustifiably delays settleméfi. lllinois Union argues that noraf these exceptions apply
in this case.

First, lllinois Union contends that thedt exception does not apply, because under the
Policy, Blue Cross, not lllinois Union, has the dtaydefend and there is no evidence that lllinois
Union instructed Blue Cross not to defend aga@siega’s claims or failed to reimburse Blue
Cross for its defens@? Second, lllinois Union avers that the second exception does not apply,
because here, the insurer asserts coverage dsfender a reservationmghts and does not deny

coverage where there is covera@eThird, lllinois Union contendghat it did not unjustifiably

98 |d. (citing New England Ins. Co. v. Barng#65 F. App’x 302, 307 (5th Cir. 2012)).

9 |d. at 16 (citingFed. Ins. Co. v. Hawvi@n Elec. Indus., In¢.1995 WL 1913089 (D. Hi. 1995)).
100 1d, at 17.

101 |d. at 17-18 (citind3arnett 465 F. App’x at 307).

102 1d. at 17.

103 Id
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delay settlement and thus, the third exception does not &pliinois Union avers that it
consistently sought information froBlue Cross that would enabletdt gauge the availability of
coverage for Blue Cross’s potential liability in the underlying action but that Blue Cross did not
provide such informatiof® According to lllinois Union, prioto mediation, Blue Cross provided

a defense memorandum noting that Omega sought $66 million in damages but did not include any
information regarding Omega’s theories of liabifi§.

According to lllinois Union, the mediatioof the underlying action was “unilateral and
rushed.07 lllinois Union asserts that on April 20, 2016, Blue Cross’s coverage counsel demanded
that lllinois Union attend the ndetion and asserted that Omegas seeking damages in the range
of $45-$108 million'%8 lllinois Union avers that it informeBlue Cross that it had still not been
provided any assessment of the dgewallocated among Omega’s thesrof liability but that it
agreed to attend the metigm despite the short noti¢ Illinois Union represents that it informed
Blue Cross at that time that because it could not yet determine which, if any, damages fell within

the Policy’s coverage, it would act basedinformation learned at the mediatigf.

104 1d. at 18.

105 Id
106 Id

107 1d. at 19.

108 |d. (citing Rec. Doc. 118-32).

109 Id

110 |d. (citing Rec. Doc. 118-33).
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According to lllinois Union, during the mediation, Blue Cross represented that the money
it offered for settlement was Blue Cross’s own fubiddllinois Union assertthat near the end of
the mediation, Blue Cross informed lllinois Unitirat it had offered Omega significantly more
than the Policy limits at whicpoint Illinois Union offered $500,000¢. the estimated savings in
defense costs if the matter was settfédAccording to lllinois Union, Blue Cross refused this
offer, demanded the full Policy limits, and eapsly requested thatlilois Union waive the
consent to settlement condition in the Policytsat Blue Cross could settle with Omeda.
Thereafter, lllinois Union asserts that it advigbae Cross that it would not waive the conditidh.
Thus, lllinois Union argues that the consent tties@rovision bars coverage as a matter of f&w.

3. Blue Cross’s Reply in Further Supportof the Motion for Summary Judgment

In its reply, Blue Coss argues that lllinoignion improperly attempt® broaden the scope
of the exclusion in the Policy to exclude coxgador all claims arising out of a contraét.
According to Blue Cross, the exclusion in thdi®ois for “benefits . . . owed . . . under any
... health care plan,” anditiois Union’s attempt to expand the exclusion eviscerates coverage,

rendering coverage “illusory:*” Moreover, Blue Cross contendstlit is entitled to rely on the

111 d. at 20 (citing Rec. Doc. 118-34).

124,
113 |d
114 d.
115 |d
116 Rec. Doc. 176 at 3.

117 1d. (citing Looney Ricks Kiss Architects, Inc. v. Bry&lo. 07-572, 2014 WL 931781, at *8 (W.D. La.
Mar. 10, 2014)).
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testimony of lllinois Union’s employee, Pizzoniggarding whether there is coverage for the
damages in the underlying action, because Piazgnob was to evaluate coverage under the
Policy and make a coverage determinatién.

Next, Blue Cross argues that it is not segkio recover for amounts paid pursuant to
contracts with in-network pwiders or with its patients® Blue Cross avers that it may use the
negotiated amounts it paid to ietawork providers as a “yardskitfor determining amounts owed
to Blue Cross membetd® However, according to Blue Croshe fact that tort damages are
calculated by comparison to amounts due undatracts with other enies does not transform
those tort damages into amountsvited to Omega under a contrct.

Blue Cross next asserts that lllinois omisimultaneously argues that Blue Cross was
required to allocate Omega’s claimed damages among the various causes of action in the
underlying suit but that Blue Crossallocation of the damages time settlement is necessarily
suspect?? However, Blue Cross argues, iiiliis Union cannot have it both wayf$.According to
Blue Cross, lllinois Union’s reliase on the Fifth Circuit’s opinion iEnserch Corporation v.
Shand Morahan & Company misplaced, because the Fifth @Qiten that decision did not broadly

condemn settlement allocations or determine that damages are necessarily uncovered by a policy

118 1d. at 3-4.

191d. at 5.

120 Id
121 |d
122 Id

123 Id
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where a settlement allocation may be susffédRather, according to Blue Cross, the Fifth Circuit
held that if a trial court couldpportion damages solely by ayiph the terms of the settlement,
then the decision would be one of law and remaiiasedase to the trial court to determine whether
it could allocate covered and uncovered claims agtnwd law or if a jury trial would be required
on the issué?®

Blue Cross acknowledges that a portion ofdamages in the underlying action were owed
under its members’ health plans and payable by st&iuDmega and assertatit does not seek
coverage for those amourtt§.Moreover, Blue Cross assertsgites not ask lllinois Union or the
Court to rely solely on the terms of the settlensnt instead presents the allegations in Omega’s
petition, the facts uncovetteduring discovery, and the decisiarfsthe Louisiana state court and
Eastern District of Louisiania the underlying action to supg its request for coverag®.

Finally, according to Blue CrosBlinois Union could have padipated in the drafting of
the settlement agreement, but lllinois Uniongpresentatives decided to leave the mediation
before the terms of the settlement were comptétBlue Cross further avers that lllinois Union
has never questioned the reasonableness of thenssit or asserted that Blue Cross should not

have settled the underlying actiéil. Blue Cross contends thé#tinois Union should not be

124 |d. at 5-6 (citing 952 F.2d 1485, 1495 (5th Cir. 1992)).

1251d. at 6.
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127 Id

128 |d. at 7 (citing O'Brien Dep. Tr.).
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permitted to contest the terms of the settieimand simultaneously shirk its obligation to
participate in the mediatiohi®
B. lllinois Union’s Motion for Summary Judgment on Coverage Obligations

In its motion for summary judgment, Illinois Union seeks summary judgment in its favor
on: (1) Count | of its Complaint, which seeksleclaratory judgment thadllinois Union is not
required to indemnify Blue Cro$sr the underlying settlement duettee fact that Blue Cross did
not obtain Illinois Union’s consengnd (2) Count Il of its Compilat, which seeks a declaratory
judgment that lllinois Union has no obligation talemnify Blue Cross due to the fact that the
settlement encompasses damages that are not covered under th&PAlicltionally, Illinois
Union requests that the Court dismiss with ydeje Blue Cross’s couatclaims related to
coverage??

1. lllinois Union’s Arguments in Support of the Motion for Summary Judgment

a. The Policy’s Consent to Settle Clause

In its motion for summary judgment, lllinois @m first argues that Bk Cross lacked the
required prior written consent to settfé.According to lllinois Unionthe Policy provides that an
insured may not settle or offer to settle argiral without the insurer’s prior written consétt.

lllinois Union contends that ansarer must show prejudice in orde avoid coverage due to an

130 Id

131 Rec. Doc. 118 at 1.

132 Id

133 Rec. Doc. 118-1 at 6.

134 |d. (citing 118-5).
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insured’s breach of a policy condition unless the condition qualifies as a condition prédedent.
Moreover, lllinois Union argues, it suffered pregelias a matter of law, because the Fifth Circuit
has held that an insurer suffers prejudice astéemaf law when an insured unilaterally settles a
claim 3 According to lllinois Union, Blue Cross fadeo provide it with necessary information
to determine the supporting coverage of theeullythg liability and damages in the underlying
suit, and lllinois Union expressiyenied Blue Cross’s requestwaive the consent to settlement
condition?®’
b. The Policy’s Cooperation Clause

lllinois Union next argues th&lue Cross failed to complyith the cooperation clause in
the Policy, which requires the insured to proMitirois Union “with all information, assistance,
and cooperation” that it reasonably requé¥tsiccording to lllinois Union, in order to prove a
breach of a cooperation clause undeuisiana law, an insurer mustiow: (1) a diligent effort to
obtain the necessary information; and (2) actual prejddiddere, Illinois Uniorasserts, it made
a diligent effort to obtain the necessary information, as evidenced by its repeated requests to Blue
Cross, and it suffered prejudice when it lackieel information necessary to make an informed

decision to settle before B Cross did so unilaterafh§®

135 Id

136 |d. at 67 (citingDanrik Const., Inc. v. Am. Cas. C814 F. App’x 720 (5th Cir. 2009)).
187 1d. at 7.
138 |d. at 7-8 (citing Rec. Doc. 118-5).

139 1d. at 8 (citingNat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Cagi8 F.3d 905, 912 (5th Cir. 1995);
Johnson v. State FarMmut. Auto. Ins. C.2013 WL 2156328, at *9 (E.D. La. 2013)).

140 Id
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C. The Policy’s Definition of Loss
Next, Illinois Union argues th&lue Cross has not suffered &' as defined in the Policy,
and thus, there is no werage under the Polid§* According to lllinos Union, loss includes
amounts Blue Cross is legally obligatedpay for errors in handling claiM& However, lllinois
Union asserts, loss does not include amounts offief@ved under any contract with any party”

or “any health care plan,” “eqgable relief or red¥ss in any form,” and “matters which are
uninsurable under the law*® According to lllinois Union, “thgravamen of the Omega Lawsuit”
was Blue Cross’s failure to pay amounts due uitdaubscribers’/’members’ contracts, which had
been assigned to Ometf4.

lllinois Union asserts that Bluéross bears the initial burdehproving satisfaction of the
loss definition in the Policy*® lllinois Union represents thatedlcauses of action pleaded against
Blue Cross in the underlying tamn are: (1) violation of LUTR; (2) fraud; (3) negligent
misrepresentation; (4) detrimental relianegd (5) alternatively, unjust enrichméft. First,
lllinois Union argues that fraud falls directly withone of the Policy’s carve outs from loss and

is thus not covered by the Politdf. Second, lllinois Union contends that detrimental reliance and

unjust enrichment do not qualify as loss, becabsg are based on equitable principles under

141 Id

1421d. at 9.

143 |d. (citing Rec. Doc. 118-5).
144 Id

145 1d. at 10.

146 1d. (citing Rec. Doc. 1-2).

147 Id
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Louisiana law and the Policy’s definition of losarves out “equitable relief or redress in any
form.”*4® Additionally, lllinois Union contends that unjust enrichment and detrimental reliance
are quasi-contractual and that the Pollogs not include contractual obligatidfi$.

Next, Illinois Union argues that even if the remaining causes of action in the underlying
lawsuit, i.e. claims for violation of LUTPA and ndéigent misrepresentation, are potentially
covered by the Policy, legal theories do nohtrol an insurer’s indemnity obligatidff. Here,
lllinois Union argues, regardless of the legal theafryecovery, the facts demonstrate that Blue
Cross in fact seeks indemnity for underpaid am®omted under contractséléh care plans, and
amounts owed under any cormtithealth care plan are carved out from covetate.

According to Illinois Union, Omega argued thghout the underlying suit that Blue Cross
was obligated to reimburse Omega for the underpayofebenefits based on an implied contract
and Blue Cross admits that it had an obligation to pay Of?édlinois Union argues that the
Policy’s carve out for amounts owed under a @msitincludes amounts owed under an implied
contractt®® lllinois Union further argues that Blu@ross determined the amounts owed to Omega
with reference to a contraeiith its in-network provider$>* Moreover, lllinois Union contends,

the amount Blue Cross paid to Omega repredmarisfits owed under health care plans/contracts

148 1d. (citing Patriot Const & Equip. v. Rage Logistics, L2016 WL 1358526 (La. App. 3d 2016).
149 1d. at 11.

150 |d

Bld. at 12.

152 |d

153 Id

1541d. at 13.
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with Omega’s patientd,e. Blue Cross’s membetr8® According to lllinois Union, Blue Cross
maintains that it was obligated to pay Omega for services rendered to patients pursuant to
Louisiana’s Assignment Statut¥. Because, lllinois Union argueBlue Cross was obligated to
pay Omega the correct benefits dualer the members’ health canlans, Blue Cross’s payment
to settle Omega’s claim of insufficient reimbament was an amount owed under a health care
plan and is carved out of the PgfiE definition of loss, no matter ¢htheory of liability used to
reach those damag&s.

lllinois Union asserts that case law intetprg similar policy language has held that
insurers are not obligated tamdburse for amounts due under a caat with a medical provider
and that no case has found that underpaymebeéfits by a health care insurer qualifies as
loss 158 Specifically, lllinois Unionpoints to a Minnesota appekaicourt’s decision that it
represents held that an insurer was not obligatedver losses in connection with an underlying
breach of contract claim againstit.lllinois Union also points to a decision from a California
appellate court in which it represents that the tthald that a professiah liability insurer was
not obligated to indemnify the insured health insurance company for settlement of claims filed by

healthcare providers alleging underpaid benéfits.

155 Id

156 |d. at 14 (citing La. Rev. Stat. § 40: 2101).

157 Id

158 |d. at 15.
159 |d. (citing Union Fire Ins. Co. v. Hosp. Affiliates Mgmt. Cqrp63 N.W.2d 494 (Minn. App. 1985)).

160 |d. at 1516 (citingHealth Net, Inc. v. RLI Ins. CA206 Cal. App. 4th 232 (2d Dist. 2012)).
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d. SettlemenAllocation
Next, lllinois Union argues, as it did in opjiasn to Blue Cross’s motion for summary
judgment, that the settlement alldoatis not determinative and thar insurer must reimburse an
insured only to the extent that a settiemeompromises claims covered by the poftéy.
According to lllinois Union, the settlement agneent in the underlying &ion allocates certain
sums for the settlement of benefits allegedlyedwn behalf of Blue Cross members and certain
sums for the damages alleged in the tort cldffhéccording to lllinois Union, Omega provided
no evidence of tort damages in the underlyingoacéind Blue Cross represented that it did not
have any documents related to Omega’s tort cld¥h3hus, lllinois Unon argues, Omega’s
damages cannot be characterizedoas profits, and ta only damages settled were for benefits
owed under a contract/health caten, which are carved out of the Policy’s definition of loss and
not covered by the Policy?
e. Defense Costs & Attorneys’ Fees
Finally, Illinois Union argues that it is Btled to summary judgment on Blue Cross’s
counterclaim that Illinois Union fied to pay certain defense co&ts According to Illinois Union,

there is no evidence that it failed to reimburse Blue Cross for any of its defens€®ciiateis

161 1d. at 17.

162 |d, (citing Exh. 22).
163 Id.

164 |d. at 109.

165 |d. (citing Rec. Doc. 11).

166 Id
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Union also argues that Blue Cross is not entittedttorneys’ fees, because attorneys’ fees are

only recoverable when authorized by statuteatract, neither afzhich are present heté’

2. Blue Cross’s Arguments in Oppositionto the Motion for Summary Judgment
a. The Policy’s Consent to Settle Clause

In its opposition to lllinoidJnion’s motion for smmary judgment, Blue Cross argues, as
it did in its motion for summary judgment, thairbis Union cannot raise lack of consent as a
coverage defense, because it unreasonably withheld its consent for Blue Cross' Sétiee.
Cross contends that given the potential liabilitfaced, lllinois Union’s refusal to consent in
writing to the settlement was unreasonalié left Blue Cross free to settle the cSeMoreover,
Blue Cross avers that lllinois Union verbattgnsented to the agreement by agreeing to pay a
portion of the settlemert® Blue Cross represents that Ibis Union’s representative at the
mediation, Pizzonia, testified thae often gives verbal apprdvaf settlement at the time of
mediation and that verbal approval is sufficientéanply with the consent to settle provision of
the Policy!’* Moreover, Blue Cross argsielllinois Union told BlueCross that there was no
coverage for the underlyy action, which constituted a denialooiverage and relieved Blue Cross

of any need to obtaiconsent before settling? According to Blue Cross, where an insurer

167 |d. (citing Sher v. Lafayette Ins. G&88 So.2d 186, 201 (La. 2008)).
168 Rec. Doc. 146 at 4.

169 1d. at 5.

170 1d. at 6.

171 Id

172 |1d. at 7-8 (citingFed. Ins. Co. v. Hawaiian Elec. Indus., In£995 WL 1913089 (D. Haw. Dec. 15,
1995)).
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wrongfully denies coverage, the insured is reabtmin believing that itould suffer an adverse
judgment at trial, and there® evidence that the insured imprdpeentered into the settlement
agreement, an insurésientitled to settlé’®
b. The Policy’s Cooperation Clause

Next, Blue Cross argues that it comglisvith the Policy’s cooperation clausé:
Moreover, according to Blue Cross, lllinois Unimust demonstrate that an alleged breach of the
cooperation clause was both material and prejaidit order to avoid & coverage obligatiort€®
Blue Cross avers that the determination of whedHaneach was materialéprejudicial is highly
fact specific and thateourt in the Eastern District of Laiana has determinedat it is doubtful
that summary judgment is evappropriate on an insuredidleged failure to cooperaté Blue
Cross asserts that it providétinois Union regular status updates and had teleconferences with
Blue Cross to discuss the staiof the Omega Hospital claitff. Moreover, Blue Cross argues, it
risked waiving the attorney-clieprivilege by revealing defens®unsel’s liability and damages
analysist’® Therefore, Blue Cross argues, lllinoisitimcannot demonstratieat it was prejudiced
by Blue Cross’s refusal to gvide defense counsel’s damagand liability evaluation¥® Even if

lllinois Union was entitled to prileged defense counsel anags Blue Cross avers, defense

173 |d, at 7 (citingSingleton v. United Tugs, In@7-1652 (La. App. 4 Cir. 3/18/98), 710 So.2d 347, 352).
1741d. at 8.

175 |d

176 |d. (citing Kovesdi v. Allstate Indem. C@010 WL 3835893, at *6 (E.D. La. Sept. 24, 2010)).

1771d. at 9-10.

178 1d. at 11-12.

179d. at 11.
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counsel in the underlying action had not created any such antigse®uld have been responsive
to lllinois Union’s request&’ Blue Cross further argues that lllinois Union failed to engage in
any independent investigation thfe underlying action and cannow assert prejudice from a
lack of informationt8!
C. Exclusionary Language in the Policy

Next, Blue Cross asserts that the rulguieng exclusionary laguage to be narrowly
construed applies with equal force to carve outhéndefinition of loss, even if such carve outs
are not in the exclusis section of a polic}#? According to Blue Crossllinois Union has failed
to meet its burden of demonstrating that Bliress’s coverage claims are excluded by the terms
of the Policy*®® First, Blue Cross argudhat lllinois Union’s assé¢ion that fraud claims are
uninsurable under Louisiana law is not ttéfeUnder the terms of the Foy, Blue Cross argues,
lllinois Union is only relieved oits obligation to pay loss brought about by fraudulent conduct if
that conduct is establisti¢hrough an admission or byher final adjudication¥® Moreover, Blue
Cross represents that lllinois Union’s employesified that Illinois Union cannot apply the fraud
exclusion where a policyholder has not admitted an intentional act and the case i$®8ettled.

As to loss resulting from Omega’s claims f@gligent misrepresenian and violation of

180 |d. at 12.
181 d. at 13.
182 |d. at 14 (citingMBIA, Inc. v. Fed. Ins. Cp652 F.3d 152, 166 (2d Cir. 2011)).
183 |d, at 15.

184 Id

185 1d. (citing Exh. B).

186 Id
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the Unfair Trade Practices Act, Blue Crosguas that lllinois Uniormust provide coverage,
because such claims do not arise out of Blue Cross’s contractual obligation to reimburse Omega
for services and instead arise out of a ngeaeral obligation relatieto “industry practice®’
According to Blue Cross, these allegations i tinderlying suit are nobatractual in nature and
therefore, Illinois Union’s reliance on cases hotdihat insurers are not obligated to reimburse
for amounts due under a contract are irrele¥¥nBlue Cross also represents that in remanding
the underlying action to s&tourt, the Eastern District bbuisiana found that Omega’s claims
did not arise out of patis’ rights to benefit&®°

Blue Cross contends that in cases likis tne where an underlying complaint alleges
claims premised on a violation afstatutory right, the exclusidor amounts due under a contract
does not bar coverag®. Specifically, Blue Cross points toP&nnsylvania superior court case in
which the court found that damages resulting frdagations of Racketeer Influences and Corrupt
Organization Act (“RICQO”) violabns were covered under a mylj because they constituted
allegations of wrongful acts comnatl in the performance of pedsional service related to the
operation of a managed care organizatférHere, as in that case, Blue Cross argues that lllinois
Union’s reading of the contract exclusion wotagthder coverage illusory because it would nearly

always bar coverage for claims arising aitBlue Cross’s duty to provide managed care

187 1d. at 16-17.

188 1d. at 17.

189 Id

190 |d., at 18 (citingExec. Risk Indem., Inc. v. CIGNA Cqi@76 A.2d 1170 (Pa. Super. Ct. 2009)).

91 d. at 18-19 (citingCIGNA Corp, 976 A.2d at 1173).
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services-?
d. Attorneys’Fees
Finally, Blue Cross argues that it is entittedattorneys’ fees,drause Louisiana courts
have recognized an insured’s entitlement toragygs’ fees where the sarer has been guilty of
bad faith toward the insured and the insured has to employ an attorney to protect its Hiterests.
Here, Blue Cross argues that it is entitled t@aard of attorneys’ fees based on lllinois Union’s
bad faith conduct®*

3. lllinois Union’s Reply in Further Support of the Motion for Summary
Judgment

In reply, Illinois Union first agues that its reservations rights do not constitute denials
of coverage and did not waive Blue Crassbligation to obtain consent to setfielllinois Union
further argues that Blue Crossproperly cites to the report afs expert and a sentence in a
discovery order stating that lllirmlUnion told Blue Cross that maafthe claims were not covered
to attempt to show that Illinois bm denied coverage in this ca$& Whether a denial occurred,
lllinois Union argues, is a quiésn of law for this Court andheither the expert report nor a
discovery order constitute proper summary judgment evidéhce.

Next, lllinois Union contendshat Blue Cross breached the duty to cooperate causing

1921d. at 19.

193 |d. at 20 (citingMd. Cas. Co. v. Dixie Ins. G622 So.2d 698, 703 (La. App. 1st Cir. 199@jit denied
629 So.2d 1138 (La. 1993)).

194 |d
195 Rec. Doc. 172 at 1.
19 |d. at 1-2 (citing Rec. Doc. 131).

1971d. at 2.
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prejudice to lllinois Uniort®® lllinois Union asserts that it mer sought privileged information
from defense counsel but rather sought facts itemmsured in order tanderstand the underlying
action®® Moreover, lllinois Union avers that Blu@ross did not provideegular or material
updates and in fact provided just sixteen upslateer the course of six years of litigatfdh.
lllinois Union contends that it realisticallyoald not have conducted an effective independent
investigation and that the immation it sought could not Heund on the state court’'s dockét.
For example, lllinois Union avetbat it would have been usefid see the settlement brochure
setting forth Omega’s theory of the case andireed damages, but Blue Cross has yet to provide
this 202

Next, lllinois Union argues that Blue Crosannot show any damages ensued from tort
theories in the underlying suit® lllinois Union argues that Blu€ross allocated 90% of its
settlement to damages arising from Omega’s ¢@itms, even though there is no evidence of
damages arising from tortious condd@®4.Rather, lllinois Union maintains that Blue Cross
understood that the focus of Onaégycase was Omega’s breach of contract claims and Blue

Cross’s underpayment of benefits for medical isessand supplies, whidk why it focused its

198 Id

1991d. at 3.

200 |d

201 d. at 4.

202 |d. (citing Rec. Doc. 117-5).
203 1d. at 5.

2041d. at 6.
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defense on those issus.

lllinois Union next contends that the damage the settlement are benefits owed under a
contract or health captan and are therefore nmavered under the Polié)® According to lllinois
Union, the cases cited by Blue Cross to support its argument that the exclusion for amounts due
under a contract does not apply where claim$ased upon a violation afstatutory right do not
apply here, because those cases involvetlisions that were found to be ambigudifs.

Next, lllinois Union argues that the fraudception applies to excludsoverage in this
case?® According to lllinois Union, the fraud exclos requires some determination of fraud,
either through admission or a final adjudicatiora proceeding constituting the claim or “in a
proceeding separate from or collatémaéiny proceeding constituting the claifi® Thus, lllinois
Union argues, this coverage action qualifies ssparate proceeding and fraud can be established
and excluded her@?

Finally, lllinois Union argues that Blue €3s’s bad faith cause of action under Louisiana

Revised Statute § 22: 1973 does malvide for attorneys’ feed?

205 Id

206 1d. at 7.

207 1d. The Court notes that lllinois Union also argues Blae Cross cites to and attaches a case that cannot
be considered as precedent under Pennsylvania superior court rules and rexjuiestslttihe portions of Blue Cross’s
memorandum that quote the case be stricken from twed:eBecause the Court daest rely on the unpublished
Pennsylvania case in its analysis, lllinois Union’s request that the case be stricken is denied as moot.
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4. lllinois Union’s Sur-Reply in Further Support of the Motion

In further support of its motion for summandpment, lllinois Union contends that Blue
Cross made “multiple settlement offers” to Omegthout lllinois Union’s knowledge or written
consent!? According to lllinois UnionBlue Cross stipulated in ¢hdeposition of its corporate
representative, Charles O’BrienathO’Brien’s responses to the questions in the previous fact
deposition would be binding on Blue Cr@s3lllinois Union represents that O’Brien testified in
the fact deposition and in his deposition as a catpaepresentative that Blue Cross made at least
one settlement offer to Omega prior to the ragdn without notifying llinois Union or receiving
written consent!# lllinois Union further argues that Blu@ross did not seek lllinois Union’s
consent before making an oftersettle at the mediatidh® Because, lllinois Union argues, under
the Policy, Blue Cross must obtanritten consent before making affer to settle, Blue Cross
violated the Policy and lllinois Union is noable for any amounts voluntarily settled or any
amounts offered to settle the underlying act$nThus, according to Illinois Union, the consent
to settle provision precludes coveragetfee settlement in the underlying actfn.

Ill. Law and Analysis

A. Legal Standard for Summary Judgment

Summary judgment is approgie when the pleadings, tlescovery, and any affidavits

212 Rec. Doc. 223-3 at 2.

213 Id
214 |d

215 Id

218 1d. at 3.

27 d. at 1.
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show that “there is no genuine dispute as to artgmahfact and the movant is entitled to judgment
as a matter of law?*® When assessing whether a dispute antomaterial fact exists, the court
considers “all of the evidence inetihecord but refrains from maig credibility determinations or
weighing the evidenc&® All reasonable inferences are drawn in favor of the nonmoving party,
but “unsupported allegations or affidavits teg forth ‘ultimate or conclusory facts and
conclusions of law’ are insufficient to eitharpport or defeat a moti for summary judgmeng
If the record, as a whe] “could not lead a rational trier fa#ct to find for the non-moving party,”
then no genuine issue of fact exists and the ngppiarty is entitled toudgment as a matter of
law.22! The nonmoving party may not rest upon the plegal but must identify specific facts in
the record and articulate the precise manner in which that evidence establishes a genuine issue for
trial 222

The party seeking summary judgment alwayard¢he initial respoiitslity of informing
the Court of the basis for its motion and identifyithose portions of theecord that it believes
demonstrate the absence of agjae issue of material fatt® Thereafter, the nonmoving party

should “identify specific evidere in the record, and articulatprecisely howthat evidence

218 Fed. R. Civ. P56(a);see also Celotex Corp. v. Catret?7 U.S. 317, 322—23 (198@)itle v. Liquid Air
Corp., 37 F.3d 1069, 1075 (5th Cir. 1994).

219 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398-99 (5th Cir. 2008).
220 Galindo v. Precision Am. Corpz54 F.2d 1212, 1216 (5th Cir. 198Biitle, 37 F.3d at 1075.

221 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

222 SeeCelotex 477 U.S. at 329Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).

223 Celotex 477 U.S. at 323.
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supports his claim&* To withstand a motion for summajydgment, the nonmoving party must
show that there is a genuine issue forl thg presenting evidence of specific faéts.The

nonmovant’s burden of demonstragia genuine issue of materiact is not satisfied merely by

M

creating “some metaphysical doubt as to the natéacts,” “by conclusory allegations,” by

“unsubstantiated assertions,” oy only a scintilla of evidence??® Rather, a factual dispute
precludes a grant of summarydgment only if the evidence sifficient to permit a reasonable

trier of fact to find for the nonmoving party. Hearsay evidence and unsworn documents that cannot
be presented in a form that would be admissible in evidence at trial do not qualify as competent
opposing evidenc#’

B. Legal Standard for Interpreting Isurance Contracts under Louisiana Law

Under Louisiana law, “an insurance policyaisontract between thmarties and should be
construed by using the general sutd interpretation of contracts set forth in the Louisiana Civil
Code.”??8 “The Louisiana Civil Code provides that f# judiciary's role in interpreting insurance
contracts is to ascertain the common intent optimties to the contradby construing words and

phrases ‘using their plain, ordinary and generally prevailing meanfigilhterpretation of an

224 Forsyth v. Bary 19 F.3d 1527, 1537 (5th Cir. 1994rt. denied513 U.S. 871 (1994).

225 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citiAgderson v. Liberty477 U.S. 242, 248—
49 (1996)).

226 | jttle, 37 F.3d at 1075.
227 Martin v. John W. Stone Oil Distrib., In®19 F.2d 547, 549 (5th Cir. 1987); Fed. R .Civ. P. 56(c)(2).

228 |n re Katrina Canal Breaches Litig495 F.3d 191, 206 (5th Cir. 2007) (quotidgdwallader v. Allstate
Ins. Co, 848 So0.2d 577, 580 (La. 2003))ark v. Sunshine Plaza, Indo. 16-455, 2016 WL 6876645, at *2 (E.D.
La. Nov. 22, 2016) (Morgan, J.) (quotitdisznia Co. v. Gen. Star Indem. C69 F.3d 446, 448 (5th Cir. 2014)
(quotingMayo v. State farm Mut. Auto. Ins. CB003-1801, at 3 (La. 2/25/04); 869 So.2d 96, 99)) (quotation marks
omitted) (alterations omitted).

229 Wisznia Cq.759 F.3d at 448-49 (quotimdgayo, 2003-1801, at 3 (La.2/25/04); 869 So.2d at 99 (citing
La. Civ. Code arts. 2045, 2047)).

37



insurance contract generaltyolves a question of law/®

If the contract is clear and unambiguous doeés not have absucdnsequences, the court
applies the ordinary meaningf the contractual languag&: If the insurance policy contains
ambiguous provisions, the “[a]mbiguity . . . mbstresolved by construirtje policy as a whole;
one policy provision is not to be construed sefedyat the expense disregarding other policy
provisions.?32 “An insurance contract, however, should hetinterpreted imn unreasonable or
strained manner under the guisecohtractual interpretation to endg or restrict its provisions
beyond what is reasonably contemplated dmyambiguous terms oachieve an absurd
conclusion.? “Courts lack the authority to alter the terms of insurance contracts under the guise
of contractual interpretation wehn the policy's provisions are couched in unambiguous téffhs.”

C. Analysis

In its motion for summary judgment on coveragmigations, Blue Cross argues: (1) that
the damages settled in the underlying action areded in the Policy’s definition of loss; (2) that
the Policy’s consent to setttdause does not bar coverage; &dthat lllinois Union breached a
contract with Blue Cros$® Therefore, Blue Cross assertaitthe Court should grant summary

judgment in Blue Cross’s favor on: (1) Count | of Illinois Union’s Complaint, which seeks a

230 |n re Katrina Canal Breaches Litig495 F.3d at 206 (citinBonin v. Westport Ins. Cor®30 So.2d 906,
910 (La. 2006)).

231 pPrejean v. Guillory 2010-0740, at 6 (La. 7/2/10); 38 So. 3d 274, 2é@;also Sapp v. Wood Grp. PSN,
Inc., No. 15-3, 2016 WL 6995897, at *4 (E.D. La. Nov. 30, 2016) (Brown, J.)).

232 In re Katrina Canal Breaches Litig495 F.3d at 207 (quotina. Ins. Guar. Assoc. v. Interstate Fire &
Cas. Co, 630 S0.2d 759, 763 (La. 1994)).

233 |d. at 208 (quotingCadwallader v. Allstate Ins. C848 So.2d 577, 580 (La. 2003)).

234 Id

235 Rec. Doc. 116.
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declaratory judgment thdltinois Union is not required taxdemnify Blue Cross for the underlying
settlement due to the fact tiaiue Cross did not obtailllinois Union’s conset) (2) Count Il of
lllinois Union’s Complaint, which seeks a datory judgment thatllinois Union has no
obligation to indemnify Blue Css due to the fact that the settlent encompasses damages that
are not covered under the Policy; (3) Count IBidie Cross’s countergim for a declaratory
judgment that lllinois Union must indemnify Blu@ross for the settlement in the underlying
action; and (4) Count Il of Blu€ross’s counterclaim for breach adntract as a result of Illinois
Union’s failure to indemnify Blue Croder the settlement in the underlying actidh.

Similarly, in its motion for summary judgment on coverage obligations, lllinois Union
argues that: (1) that the damages settled iutlakerlying action are not included in the Policy’s
definition of loss; (2) the Policy’s consent tatke clause bars coverage; (3) that the Policy’s
cooperation clause bars coverage; and (4) that Blue Cross entittéd to defense costs or
attorneys’ fee$®” Thus, lllinois Union seeks summary judgrhanits favor on: (1) Count | of its
Complaint, which seeks a declaratory judgmeat thinois Union is no required to indemnify
Blue Cross for the underlying settlent due to the fact that Blugross did not obtain Illinois
Union’s consent; (2) Count Il ats Complaint, which seeks adaratory judgment that lllinois
Union has no obligation to indemnify Blue Cross du¢he fact that theettlement encompasses

damages that are notvaed under the Polid?® Additionally, lllinois Union requests that the

236 Rec. Doc. 116-1 at 17.

237 Rec. Doc. 118 at 1.

238 Id
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Court dismiss with prejudice Blue Cross’s countrok related to coverage and defense costs and
attorneys’ fee$®®

Because the parties’ motions for summarggment substantially overlap, the Court will
address the parties’ angents together in turn.

1. Blue Cross’s Damages in the Underlyindction and the Policy’s Definition of
Loss

In both motions for summary judgment, Blueo€3 and lllinois Union each assert they are
entitled to summary judgment on the issuewtfether Blue Cross’s settlement constitutes a
covered loss under the Policy. ite motion for summary judgmerilue Cross argues that the
damages resulting from the tort-based causastain in the underlying Vasuit are covered under
the Policy’s definition of loss and are not axa¢d by the carve-out for benefits owed under any
contract*® Thus, Blue Cross avers, lllinois Union is obligated to indemnify Blue Cross for the
settlement in the underlying action with respec¢htocovered loss and Hareached its contractual
obligation to Blue Gwss by failing to do s&! In its motion for summarjudgment, lllinois Union
contends that Blue Cross’s damages inuhderlying action are natovered by the Policy’s
definition of loss, because they fall within the Policy’s carve-#it3herefore, lllinois Union
avers that it is not required indemnify Blue Cross for theettlement in the underlying actiéh.

The Court will address each of tharties’ arguments in turn.

239 Id

240 Rec. Doc. 116-1 at 10.
2411d. at 10, 16.
242 Rec. Doc. 118-1 at 9, 11.

2431d. at 20.
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As noted supra under Louisiana law, “an insurancelipp is a contractthat must be
construed in accordance with the general rulesntrpretation of comacts set forth in the
Louisiana Civil Code ** With respect to coverage, the insured bears the burden of proving that
the incident giving rise to a claim falls within a policy’s terftisHowever, “the insurer bears the
burden of proving the applicability of @axclusionary clause within the polic$¢ Exclusionary
provisions must be read together with the emtiiecy and are construed strictly against the insurer
and in favor of coverag! Moreover, “[a]ny ambiguities withian exclusionary provision or the
policy as a whole must be construed agaihs insurer and ifavor of coverage?* In other
words, “if the language of the exislion is subject to two or moreasonable interpretations, the
interpretation which favors coverage must be appkétiThus, “[a] summary judgment declaring
a lack of coverage under ansurance policy may not be ndered unless no reasonable
interpretation of the policy, wheapplied to the undisputed matdriacts shown by the evidence

supporting the motion, exists under whitoverage could be affordett®

244 Coleman v. Sch. Bd. of Richland Pa¥18 F.3d 511, 516-18 (5th Cir. 2005) (internal citation omitted);
see also N. Am. Treatment Sysc. v. Scottsdale Ins. CA2005-0081 (La. App. 1 Cir. 8/23/06), 943 So. 2d 429,
443, writ denied 2006-2918 (La. 2/16/07), 949 So. 2d 423, amitldenied 2006-2803 (La. 2/16/07), 949 So. 2d 424
(“An insurance policy is a contract between the parties and should be construed egmiieygeneral rules of
interpretation of contracts.”).

245 Doerr v. Mobil Oil Corp, 774 So.2d 119, 124 (La. 2008ke also Colema#d18 F.3d at 517.
246 Doerr, 774 So.2d at 124.

247 See id. See also Garcia v. St. Bernard Parish Sch586.S0.2d 975, 976 (La. 1991).

248 Coleman 418 F.3d at 517 (internal citations omitted).

249 Reynolds v. Select Props., L1634 So.2d 1180 (La. App. 4 Cir. 4/11/94) (citi@grcia, 579 So.2d 975,
976 (La. 1991)Breland v. Schilling550 So.2d 609, 610 (La. 1989)).

250 widder v. La. Citizens Prop. Ins. Cor011-0196 (La. App. 4 Cir. 8/10/11), 82 So0.3d 294, 296 (internal
citation omitted).
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The Court notes that Illinois Wm argues that Blue Cross,thg insured, bears the burden
of demonstrating that the s@r outs in the Policy’s definition of loss do not apfifyHowever,
this contradicts Louisiana courtsell established rule that thesurer bears the burden of showing
the applicability of “an exclusnary clause within a policy?®> Moreover, the case cited by lllinois
Union for the proposition that Blue Cross musabthe burden of demonstrating the applicability
of the carve outgielding v. Casualty Reciprocal Exchange readily dstinguishablé> In that
case, the Louisiana Third Cir¢uCourt of Appeal held that was the insured’s burden to
demonstrate that an automobile at issue avdgemporary substitute automobile,” which was
defined in the policy as an “automobile not owned by the named insurée*. There was no
separate exclusion at issé®. By contrast, in the Policy at issue, “loss” is first defined
affirmatively 2% It is then followed by a list dbur exclusions or “carve out$” Because these
carve outs are exclusionary clauses witlinPolicy, lIllinois Union bears the burden of
demonstrating their applicaltjf to the damages at isstié.

Here, the Policy defines “lossls “Defense Expenses aady monetary amount that an

21 Rec. Doc. 147 at 2.

252 SeelJones v. Estate of Santigqz003-1424 (La. 4/14/04), 870 So. 2d 1002, 1010.
253 331 So. 2d 186, 188 (La. Ct. App. 1976).

254 Fielding, 331 So. 2d at 188.

255 |d

256 Rec. Doc. 118-5 at 9.

2571d. at 10. (“Loss shall not include . . . .")

258 Jones870 So. 2d at 1010.
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Insured is legally obligated to pay as a result of a Claim 2°°. The Policy defines a “claim” as
“any written notice received by dnsured that a person or entitytends to hold any Insured
responsible for a Wrongful Act” committed during the covered Policy pétfod.“wrongful act”
is in turn defined in relevant part as “any actuadlleged act, error or omission in the performance
of, or failure to perform Manage&dare Professional Services bylasured Entity or any Insured
Person acting within the scopéhis or her duties arapacity as such . . 2% The Policy states
in relevant part that loss Hall not include” the following: (L“fees, amounts, limits, benefits,
obligations or coverages owed under any contréttt any party (including providers of Medical
Services, health care plan or trust, insuranogakers compensation pojior plan or program
of self insurance;” (2) “non-moneataor equitable relief or redss in any form, including . . . the
restitution or disgorgement of fundand the cost of complying wiemy injunctive, declaratory or
administrative relief;” and (3) “matters whicheauninsurable under the lgwmrsuant to which this
Policy is construed,i.e. Louisiana law?®?

As an initial matter, the Court notes tHaiue Cross specifichl acknowledges that a
portion of the damages in the underlying action were “owed under its members’ health plans and
payable, by statute, to Omega Hospit&f Moreover, Blue Cross specifically asserts that it does

not seek coverage for those amounts and thusrduieseek to recover the entire balance of the

29 Rec. Doc. 118-5 at 9.
260 1d, at 8.

1 d. at 11.

262 d. at 10.

263 Rec. Doc. 176 at 6.
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settlement, but instead only seeks to recdker portion of the settieent covered under the
Policy 264 Blue Cross argues that it is entitled tonsary judgment on llliais Union’s claims for
declaratory relief, as well as Blue Cross’s misifor declaratory relief and breach of contract,
because Blue Cross asserts that the damages it does seek clearly fall within the Policy’s definition
of 10ss2%° In support of its motion, Blue Cross pts to Omega Hospital's petition in the
underlying action, which alleged that Blue Crdssproperly and systematically” reduced the
amount of its reimbursement to Omegaspital for medical services and suppf&&Blue Cross

further notes that Omega Hospital asserted tort-based causes of action, including negligent
misrepresentation and detrimental reliance, twad the damages flowing from those causes of
action are covered under the Policgefinition of loss and are not excluded by the carve-out for
benefits owed under any contrd¢t.Blue Cross notes that Omega Hospital acknowledged that it
did not have a contract with Bl@ross and that the state caarthe underlying action recognized

that some of the claims against Blue Cross sounded ifft@tue Cross also points to a decision

by another section of the Eastern District olilsiana remanding Omega’s original action against
Blue Cross to state court andding that Omega’s claims did nminstitute benefits due under an
ERISA health plan but arose from representatioade by Blue Cross’s web portal and not from

patients’ rights under an ERISA pl&H.

264 Id

265 Rec. Doc. 116-1 at 8.

266 1d. at 10 (citing Rec. Doc. 1-2 at 3).
267 |d. (citing Rec. Doc.1-2 at 9-11).
268 1d. (citing Rec. Doc. 116-8 at 38).

269 1d. at 11 (citing Rec. Doc. 116-4 at 8).
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Further, Blue Cross points to the testimonyllofois Union’s head of medical risk claims
department, Pizzonia, in which he acknowledgjeat damages awarded under LUTPA, fraud,
negligent misrepresentation, andrdeental reliance are separate and apart from benefits owed
under a contra&?® Finally, Blue Cross points to the deeltion of its litigagion counsel in the
underlying action in which he asserts that Bliress calculated the amouoit the shortfall in
payments owed to Omega and that the valu¢ého$e calculations is itemized in the written
settlement’ The declaration also asserts that BluesSrdoes not seek coverage for that portion
of the settlement’? Blue Cross’s litigation counsel alstestified in his deposition that
approximately 10% of the settlement was alteddo damages due to Omega under Blue Cross’s

members’ plans and approximately 90%sveslocated to Omega’s tort clairffs.

270 1d. (citing Rec. Doc. 116-7 at 5-9). The Court notes thinois Union argues that Pizzonia’s testimony
regarding coverage for Omega’s cause of action is “not proper summary judgment evidence.” Rec. Doc. 147 at 6.
However, on summary judgment, pursuant to Federal Rule of Civil Procedure 56(c)(1)(A), a party asserting a fact
cannot be or is genuinely disputed must support thebfactiting to particular parts of materials in the record,
including depositions . . . .” lllinois Union argues that the questions posed to Pizzonia agre™ut does not point
to any authority for its proposition that Pizzonia’s defims testimony regarding Omega’s causes of action should
not be considered on summary judgment. Even if Pizzodigposition testimony were improper, the Court finds that
Blue Cross has nevertheless pointed to sufficient evidence to raise a genuine dispute of material fact as to lllinois
Union’s coverage obligations over the underlying settlement.

271 Rec. Doc. 158-2 at 1-2.

272 1d. at 2. The Court notes lllinois Union’s arguments that the settlement allocation in the underlying action
is “inherently suspect.” However, in the case cited for that proposiimserch Corp. v. Shand Morahan & Co., Inc.
the Fifth Circuit, applying Texas law, merely disapproeédhe trial court’s instruction to the jury denying any
apportionment of the indemnification between settlement damthat were for covered damages and those that were
for non-covered damages under the insurance policy at issue. The Fifth Circuit al$@mhalttitl court may look
beyond the settlement agreement itself to determine the allocation of damages if it was not clear form the complaint
and the insurance contract which of the settled claims were covered and which were not. 952 F.3d 1485, 1495 (5th
Cir. 1992).Enserchdoes not stand for the proposition that evidence of the settlement allocation should be disregarded
or discounted on summary judgment. While an insgres#ttlement allocation in an underlying action is not
automatically suspect, neither is it automaticalliedminative of the insurks coverage obligatiorsee Fed. Ins. Co.
439 F. App’x at 291 (applying Louisiana law and findingtthn entire settlement was covered by a policy, despite
the fact that a portion of the settlement was characterizeayasent for a claim that would not have been covered by
the policy).

273 Rec. Doc. 118-26 at 326-327.
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By contrast, lllinois Uron points to Omega’s opposition to Blue Cross’s summary
judgment motion in the underlying action, which ssarts made repeated reference to Omega’s
contract claimg/# lllinois Union also points to the testimy of Blue Cross’s defense counsel in
the underlying action in which heaséd that one of Blue Crosstlefense prongs was that Blue
Cross paid benefits in accordance with thenteand conditions of the underlying subscriber
contractg’® lllinois Union further noteshat Omega only alleged logtofits once in its petition,
that Omega provided no evidence of tort damagesulting in a loss of profits or business
opportunity, and that Blue Crokss not produced any documentgaieling Omega’s lost profits
and loss of business opportunitfé%1llinois Union also points t@lue Cross’s acknowledgement
that it was obligated to pa@mega the correct benefits due under the members’ health care
plans?”’

Finally, Illinois Union notes that the settient in the underlying action allocates a small
portion to benefits allegedly owanh behalf of Blue Cross memts and a much larger portion to
damages alleged in the tort claiarsd argues that this allocatior'ssispect” and crafted “for the
purpose of effectuating coverag&€? Illinois Union points to th testimony of Blue Cross’s
defense counsel in the underlying action in wiiehstated that Omega was not concerned “with

exactly what the legal theory of recovery wastl that Omega had “no evidence” of its allegations

274 Rec. Doc. 147 at 7 (citing Rec. Doc. 116-8; Rec. Doc. 147-5).
275 1d. (citing Rec. Doc. 147-6 at 18).

276 |d. (citing Rec. Doc. 1-2 at 59).

277 |d. at 12 (Rec. Doc. 118-39).

278 1d. at 4 (citing Rec. Doc. 118-26 at 326-27).
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that Blue Cross was attempting to put Omega out of busiffeBnois Union also points to Blue
Cross’s defense counsel’'s testimy that the discovery that i Cross had actually been
underpaying Omega did not make Omega’s legabriles stronger but ttzer, dealt “a massive
blow to the credibility of a ginificant portion of our defensé&® According to Illinois Union, this
testimony that a “significant portidiof Blue Cross’s defense ré¢al to underpayments calls into
question the veracity dhe settlement allocaticii*

Based on the foregoing, the Court finds thahhasrties have pointed to conflicting facts
in the record as to whether the undemtyiclaim is covered by the Policy. As notsdpra,
interpretation of insurance contracts generalypive questions of lanHere, however, the parties
present conflicting evidence as to the underlyaxsof the settlement.

The Court notes that the terms of the underlgittjement are confidential and that neither
party submitted the settlement document into ré@ord. While the record indicates that the
underlying settlement allocated approximately 10%heftotal settlement to damages for benefits
owed to Omega on behalf of Blue Cross memhbacsapproximately 90% of the total settlement
to damages stemming from the tort claims allegeOmega’s petition, lllinois Union presents
sufficient evidence to raise a geneidispute of material fact & whether the underlying claims
involved obligations under a conttasuch that they would kexcluded from coverage under the

Policy 282

2% Rec. Doc. 172 at 6 (citing Rec. Doc. 172-5 at 19, 23).

280 |d. (citing Rec. Doc. 172-5 at 9).

281 Id

282 SeeRec. Doc. 118-26 at 326—ee alsdrec. Doc. 116-12 at 2.
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Likewise, the Court finds that Blue Cross lpasénted to sufficient facts in the record to
raise a genuine dispute of maatriact as to whether approxately 90% of the damages in the
underlying settlement, allocated to damagemstag from Omega’s tort claims, are covered
under the Policy’s definition of loss and not excluded under the carve-outs or other exclusions in
the Policy. However, Blue Cross is not entitedsummary judgment ats coverage and breach
of contract claims, because lllinois Union has @ismted to sufficient facts in the record to raise
a genuine dispute of material fact as to the neadfithe claims settled in the underlying action.

As the Fifth Circuit, applying Louisiana latvas held, “an insurer should have to reimburse
the insured only to the extent that the settlement compromised claims that were covered by the
policy.”?8 Here, lllinois Union has pointed to factstire record that suggettat the settlement
was intended to compromise claims for breacbawitract that would be excluded from coverage
under the terms of the Policy. On the other hand, Bhess has pointed to facts in the record that
suggest that the settlement compromised claimissthunded in both conttaand tort such that
part of the settlement would be covered byRlbécy. Because both parties have pointed to facts
in the record that raise a genuine dispute of matitalas to the natura the claims that were
compromised in the underlying action, Blue Cross is not entitled to summary judgment on its
coverage and breach of contract claims, andaili Union is likewise noéntitled to summary
judgment on its coverage claim.

The Court notes that Illinois Union argues ttaee of the claims in the underlying action

283 Fed. Ins. Co. v. New Hampshire Ins. C439 F. App’x 287, 290-91 (5th Cir. 2011) (citing Allan D.
Windt, 2 Insurance Claims and Disputes § 5:31 (5th ed. 2009) (internal quotationdBétealso Gulf Fleet Marine
Ops., Inc. v. Wartsila Power, Inc/97 F.2d 257, 261 (5th Cir. 1986) (applying Louisiana law and finding that the
insurer was only obligated to pay for the portion of the settlement that compromised claims that were covered by the

policy).
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are uninsurable as a matter of &# First, lllinois Union argues &t Omega’s claim for fraud in
the underlying action is not coveréy the Policy, because fraud is uninsurable under Louisiana
law.?8% Next, lllinois Union contends that Omega’s claims for detrimental reliance and unjust
enrichment do not qualify asds under the Policy, becausesh causes of action are based on
equitable principles and are generally congdeto be quasi-contractual and are therefore
excluded under the Poli&®

As to the fraud claim in the underlying actidhe Court notes that in its reply brief in
further support of its motion for summary judgmdhinois Union notes tat the fraud exclusion
in the Policy actually requires “some in fact detmation of fraud, eiter through an admission
or a final adjudication ‘in a proceeding constitutthg Claim or in a proceeding separate from or
collateral to any proceeuj constituting the Claim.287 |llinois Union argues that fraud can
therefore be established and excluded in this proceédfiritlinois Union relies onBonin v.
Westport Insurance Corporatidor the proposition that the Cdwran make a final adjudication
of fraud in this case and apply the exclusionfraudulent conduct in the Policy at this tiff.
However, inBonin, the plaintiffs acknowledged that érdulent conduct had occurred and the court

accordingly found that it could make a judicidétermination that the plaintiffs’ behavior

284 Rec. Doc. 118-1 at 11.

25 |d. at 10.

286 Id

287 Rec. Doc. 172 at 9 (citing Rec. Doc. 118-5).

288 Id

289 930 So.2d 906, 916 (La. 2006).
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constituted a fraudulent act under thdiggoand was excluded from covera@e.In the instant

case, by contrast, Blue Crossshaot acknowledged liability for gnof the tort claims in the
underlying actiort®* and lllinois Union has not pointed tadts in the record to demonstrate that
Blue Cross committed fraud such that the fraud exclusion in the Policy excludes coverage for any
of the settled claims in the underlying action. Acitogly, Illinois Union has not shown that there

is no dispute of material fact such that the dr&xclusion applies at this time to Blue Cross’s
damages in the underlying action.

As to lllinois Union’s arguments regangj the claim of detrimental reliance in the
underlying action, the Court notéisat a detrimental reliance theory may sound in contfact.
However, as the Louisiana Supreme Court hasgmized, “[i]t is the naturef the duty breached
that should determine whether thetion is in tort or contract?®® Thus, even if a claim is
characterized as a claim for detental reliance, such a claim yna fact sound in tort depending

on the nature of the duty breacl&tiHere, as notesupra Blue Cross has pointed to evidence in

290 Id

291 SeeRec. Doc. 118-26 at 330 (Blue Cross’s coverage attorney testifying that Blue Cross did not
acknowledge liability for any of the tort claims in the underlying action).

292 See Stokes v. Georgia-Pac. Coi04 F.2d 764, 770 (5th Cir. 1990) (citing La. Civ. Code art. 1967)
(interpreting Louisiana law and finding that a detrimentémee claim sounded in coatrit and was therefore subject
to the prescription period for contracts).

293 Copeland v. Wassserstein, Perella & C&76 F.3d 472, 479 (5th Cir. 2002) (citiRpger v. Dufrene
613 So0.2d 947, 948 (La. 1993)) (interpreting Louisiana law and finding that a detrimental reliance claim based on the
failure of a financial adviser to observe a standard of care sounded in tort).

2% 1d. See also Roge613 So.2d at 949 (“The nature of certain professions is such that the fact of employment does
not imply a promise of success, but an agreement to eropdiayary skill and care in the exercise of the particular
profession. The duty imposed upon the insurance agent as well as [the lawyer, doctor, and accountant] upon whose
advice the client or patient depends is that of ‘reasordilifgnce’ a breach of whictluty results in an action in
negligence.”)§ 19:8.Detrimental reliance, 18 La. Civ. L. TreatiS&il Jury Instructions § 19:8 (3d ed.) (“The basis

of detrimentakelianceis not the intent to be bound, sirdetrimentakelianceis not reallycontractuain nature. It is

based on the idea that a person should not harm another person by making promises thabhkedey).
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the record that Omega’s causeaction in the underlying action argated to Blue Cross’s breach
of its duty to adhere to amdustry standard of care by, fexample, presenting inaccurate
information on its web portdP> On the other hand, as notsapra lllinois Union has presented
evidence that the settled damages actually flomfBlue Cross’s breach of a contractual dfdfy.
Because lllinois Union has not shown that there idispute of material facuch that the settled
damages sound in contract ratherthort, it is not entitled to sumary judgment on this basis.
Finally, the Court notes &t a claim for unjust enrichent under Louisiana law is
characterized as “quasi-contractu&l"However, the Court notetat lllinois Union does not
point to any authority for its assertion that atiaccharacterized as “gsiacontractual” would be
excluded under the Policy’s careet for “fees, amounts, limits, befits, obligations, or coverages
owed under any contract with any party . . 2®”Even if damages stemming from unjust
enrichment were excluded under the Policy’s canwgAllinois Union has nathown that there is
no dispute of material fact &g which portion of the settlementould be excluded. Finally, the
Court notes that lllinois Union gues that detrimental reliance and unjust enrichment are “based
on equitable principles®® However, a party may seek metary damages for a claim of

detrimental reliance or unjust enrichmé&itand lllinois Union has not shown that a claim that is

2% See, e.g.Rec. Doc. 1-2 at 10.
2% See, e.gRec. Doc. 172 at 6.

297 SeeCanal/Claiborne, Ltd. v. Stonehedge Dev., | RG14-0664 (La. 12/9/14), 156 So. 3d 627, 633-34.
(holding that it is “well-settled iour jurisprudence” that unjust enridlent is a quasi-contract claim).

2% Rec. Doc. 118-5 at 10.
299 Rec. Doc. 118-1 at 10.
300 See Magic Moments Pizza, Inc. v. Louisiana Rest. A&&'160 (La. App. 5 Cir. 5/29/02), 819 So. 2d

1146, 1149 (discussing what a party must prove to recover damages for detrimental r8&mre); Maclay
Properties Cq.94-1529 (La. 1/17/95), 648 So. 2d 888, 897 (remanding case for determinatioettodmgiaintiff
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merely based on equitable principles is exatldeder the Policy’s carve-out for “non-monetary
relief or equitable relief or redress in any form . 301

Based on the foregoing, the Court concludestligat are genuine dis@stof material fact
precluding summary judgment redang whether the Policy covetke settlement damages for
which Blue Cross seeks coveragyeh that neither party éntitled to summary judgment.

2. The Policy’s Consent to Settle Clause

In its motion for summary judgment, lllinois dm argues that even if the settled claims
are covered under the Policy, Blue Cross lackedrélguired prior written consent to settle the
underlying actiors®? lllinois Union contends that the consent to settle clause in the Policy is a
condition precedent to coverage, because theyPobatains clear language that coverage is
precluded if the endition goes unméP? Illinois Union asserts that Blue Cross failed to provide
it with necessary information supporting coveraf¢he damages in the underlying suit and that
llinois Union expressly denieBlue Cross’s request to waive the consent to settle condtfion.
Thus, lllinois Union contends that because it neaare written consent tihe settlement of the
underlying action, summary judgment is proper on itgiest for declaratory relief that it is not
required to cover Blue Crosdsses in the underlying action.

Blue Cross argues that Illindignion may not raise lack of consent as a coverage defense,

was entitled to damages for unjust enrichment).
301 Rec. Doc. 118-5 at 10.

302 Rec. Doc. 118-1 at 6.

303 Id

304 1d. at 7.
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because lllinois Union unreasonably withheld consek thus left Blue Cross free to settle the
underlying actior’®® Blue Cross further avers that Iiiis Union verbally consented to the
settlement by agreeing to pay a portidrihe settlement at the mediatiti.Blue Cross contends

that where an insurer wrongfully denies coveralge insured reasonably believes it will suffer an
adverse outcome at trial, and there is no evidence that the insured improperly entered into the
settlement, the insured istéled to settle the clairf’’ According to Blue Cross, lllinois Union
repeatedly informed Blue Cse that it believed that the damages sought by Omega in the
underlying action were ekuded from coverag®® Thus, Blue Cross argudswas relieved from

the need to obtain lllinois Uon’s consent before settlirf§’

Under Louisiana law, consetat settle clauses imsurance policies haveeen found to be
consistent with public polic§'® As the Fifth Circuit has regmized, Louisiana jurisprudence on
consent to settle clauses suggests “that whetheurawill excuse a breaabf a consent-to-settle
clause depends on the circumstances of the situatibril’ouisiana courts have declined to

enforce consent to settle . . . clauses only in certain limited situati@r®rie such situation is

305 Rec. Doc. 116-1 at 13.

306 |d

307 1d. at 14 (citingSingleton v. United Tugs, In@10 So.2d 347, 352 (La. App. 4 Cir. 3/18/98)).
308 |d, at 15.

309 Id.

310 See Rosenthal v. SecsliGrp. of New Haver205 So.2d 816, 818 (La. App. 1968).

311 Danrik Const., Inc. v. Am. Cas. Co. of Reading Pedit¥ F. App’x 720, 723-24 (5th Cir. 2009ke(
curiam).

312 New England Ins. Co. v. Barng#65 F. App’x 302, 307 (5th Cir. 2012 curian).
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where the insurer “wrongfully refuses to defend its insuf&t&nother such situation is where
the insurer “denies coverage where ther@igtage, or unjustifiably delays settlemetit.”

Here, the Policy itself contains the followifapguage in the “Contibns” section of the
Policy: “No Insured may settle or offer to setany Claim, incur Defense Expenses, otherwise
assume any contractual obligatioredmit liability with respect tany Claim without the Insurer’s
prior written consent, which consent shall notupeeasonably withheld. Ehinsurer shall not be
liable for any settlement, Defense Expenses,masdwbligation or admission to which it has not
consented3t®

The parties do not dispute tliae Policy contains a consentdettle clause requiring Blue
Cross to obtain Illinois Union’s witen consent before settling a claith.Moreover, the parties
do not dispute that Blue Crodgl not obtain Illinois Union’s written consent before settling the
underlying action with Omeg&’ However, both parties recognize that the Policy requires that
consent “not be unreasonably withhefd® Here, both parties point to conflicting evidence
regarding whether lllinois Union’s unreasably withheld its written consent.

In particular, Blue Cross points to evidemtéhe record that Omega was seeking damages

313 1d. (citing Arceneaux v. Amstar Cors6 So.3d 438, 452 (La. 201Thomas W. Hooley & Sons v. Zurich
Gen. Acc. & Liab. Ins. Cp103 So.2d 449,452-53 (1958)).

314 1d. (citing Emile M. Babst Co., Inc. v. Nichols Constr. Co#88 So.2d 699, 703 (La. App. 1 Cir. 1986);
Fed. Ins. Co. v. N.H. Ins. GdNo. 03-385, 2010 WL 28568, at *4-5 (M.D. La. Jan. 4, 2010)).

315 Rec. Doc. 1-3.

316 SeeRec. Doc. 116-1 at 13 (Blue Cross assertinguhder the terms of the Policy, it may settle a claim
with lllinois Union’s written consent).

3171d. at 12-13 (Blue Cross sexting that it requested but did meteive lllinois Union’s written consent
before settling, because lllinois Union declined to give its written consent).

318 Rec. Doc. 1-3 at 28.
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in the range of $45 million to $108 million and tiEdtie Cross communicated this range to Illinois
Union3!° Blue Cross also points todlfact that the mediation at which it reached a settlement
with Omega took place on the eveaafuickly approaching trial daté’ Blue Cross notes that the
settlement ultimately allocatedpartion of the damages to Omega’s tort claims in the underlying
action and argues that a portion of the clainte@underlying action were therefore covered under
the Policy®?!* Blue Cross also assertsathlllinois Union effectivey denied coverage for the
settlement and points the deposition testimony of an lllindifion’s claims handir that lllinois
Union’s position was that there wao coverage for any judgment or settlement in the underlying
action and that this position w@ommunicated to Blue Cro%g.

Finally, Blue Cross argues that evédmough lllinois Union did noprovide its written
consent to the settlement, lllicoUnion verbally consented the settlement in the underlying
action by agreeing to pay a portion of the settlerd&nBlue Cross points to the deposition
testimony of lllinois Union’s representative at thedmad¢ion, Pizzonia, in which he stated that he
often gives verbal approval of settlements &t tiilme of mediation and that verbal approval is
sufficient to comply with the Paly’s consent to settle claus#. Blue Cross also points to
Pizzonia’s testimony that he offered on belddlfllinois Union to contribute $500,000 to the

settlement, an amount that Pizzonia testified emasistent with Blue Cross’s defense counsel’s

319 Rec. Doc. 116-1 at 12 (citing Rec. Doc. 1, Rec. Doc. 116-8).
320 |d

321 Rec. Doc. 158-2 at 2.

322 Rec. Doc. 146 at 8 (citing Rec. Doc. 146-7 at 3, 7).

323 Rec. Doc. 116-1 at 13.

824 Rec. Doc. 116-7 at 4.
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budget for a triaf?®

By contrast, Illinois Union asserts that iiefusal to give writtertonsent was reasonable
and points to a communication it received fromd3Cross prior to the mediation in which Blue
Cross’s in-house counsel advisdthtis Union that a trial wittOmega would be “very winnable”
and that the damages in the case were “big—but imagid&ryllinois Union argues that time
was not of the essence in tloigse, as trial was more tharweek after the mediatidf’ lllinois
Union further argues that it did ndeny coverage for the settlemént rather, reseed its rights
under the Policy?® Specifically, lllinois Union points tthe deposition testimony of its employee
stating that lllinois Union reseed its rights under the Poi, pending further investigaticr®
lllinois Union points to Pizzonia'testimony that he informed Bl@&ross’s counsel that he did not
have the authority to waive the consent to settle clause in the P8laywell as lllinois Union’s
communication to Blue Cross’s counsel after tiediation stating that it would not waive the
consent to settle claud¥.

Accordingly, based on the foregoing, both parties have pointed to facts in the record to
raise a disputed issue of material fact as to whether Illinois Union’s refusal to give written consent

to settlement was reasonable unéle® circumstances. Moreover, as noggpra Louisiana

325 |d. at 14.

326 Rec. Doc. 147 at 13-14 (citing Rec. Doc. 118-25).
327 1d. at 14.

328 1d. at 15 (citing Rec. Doc. 147-4 at 3).

329 Rec. Doc. 147-4 at 3.

330 |d. at 15.

331 Rec. Doc. 116-10 at 2.
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jurisprudence suggests that a failure to conformmd¢onsent to settle cls@imay be excused where
the insurer “denies coverage where ther@igcage, or unjustifiably delays settlemeti Here,
there also exists a factual dispute as to whdilwois Union effectivelydenied coverage of the
damages in the underlying suit.

The Court notes that in itsisteply, lllinois Union argues thatis undisputed that: (1) the
Policy required that “no insured may settle or oftesettle any Claim... without the insurer’'s
prior written consent, which coest shall not be unreasonably witkhgand (2) that Blue Cross
made offers to settle in the umbyeng action without obtaining lihois Union’s consent, both prior
to and during the mediation, which ultimateésulted in the settlement at isSéeThus, lllinois
Union contends that Blue Cros®ldted the Policy in making offets settle prior to the mediation
and that coverage is therefore precluded f& s$ettlement that was arrived at during the
mediation3*

However, the Court finds this new argument, brought for the first time in a sur-reply,
insufficient to show that summary judgment ilmibis Union’s favor is warranted. First, lllinois
Union has not shown that the Policyepiudes coverage of a settlemerdniy offer to settle was
made prior to the ultimate settlement regardlesstadther or not that offer was accepted. Here,

the Policy states that the insurer “shall not lablé for any settlement. .. to which it has not

332 New England Ins. Co. v. Barnett65 F. App’x 302, 307 (5th Cir. 2012)€r curian) (citing Emile M.
Babst Co., Inc. v. Nichols Constr. Cqrg88 So.2d 699, 703 (La. App. 1 Cir. 1986¢d. Ins. Co. v. N.H. Ins. Go.
No. 03-385, 2010 WL 28568, at *4-5 (M.D. La. Jan. 4, 2010)).

333 Rec. Doc. 223-3 at 1.

334 Id
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consented3®® The Policy does not state thag¢tinsurer will not be liable fanysettlement if any
offer to settle had been made previoushhwaitt lllinois Union’s writen consent. As noteslipra
under Louisiana law, the Court gnaot interpret an insurance contract “in an unreasonable or
strained manner . . . to enlarge or restricpitsvisions beyond what is reasonably contemplated
by unambiguous terms or achieve an absurd conclugibmilinois Union’s reading of the Policy
would require the Court to readiditional language into the Poliapd would result in an insurer
being free to unreasonably withhold consent to a igdaesettlement if an insured had ever made
a separate offer to settle.

Second, the Court notes that Illinois Union ats@ms that Blue Cross did not inform
lllinois Union or seek Illinois Union’s written congeor the settlement offers made by Blue Cross
during the mediatio?” As this argument was raised for the first time on sur-reply, Blue Cross
has not had an opportunity to respond to thysiarent. However, in lllinois Union’s own motion
for summary judgment, it states that Blue Cross “informed Illinois Union that Omega wanted to
mediate.®38 Illinois Union also represented that BlGeoss again “advised two days later” that
mediation would occur on April 23, 202&. Moreover, lllinois Unionstated that Blue Cross’s
coverage counsel “demanded lllinois Union atteredrifediation with final authority up to Policy

limits, noting that Omega sought damageagtie range of $45,000,069$108,000,000’ and [Blue

335 Rec. Doc. 1-2 at 27.
336 |n re Katrina Canal Breaches Litig495 F.3d at 208 (internal citation omitted).
337 Rec. Doc. 223-3 at 2.

338 Rec. Doc. 118-1 at 4.

339 Id
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Cross] ‘believed the case can be settled d@ramount within the reaining limits’ of the
Policy.”*° Additionally, lllinois Union confirms in itgnotion that it attended the mediation “with
authority.”®#! Although lllinois Union contends thatommunication between Blue Cross and
lllinois Union throughout the mediation day wasHking, lllinois Union states that Blue Cross
“advised lllinois Union thaits offerwas in excess of the eroding Policy limits . . . and advised a
settlementould be achievetf*? Accordingly, the Court finds #t Illinois Union has not shown
that there is no dispute of magtdrfact that: (1) it had no knowledgéthe ultimate offer to settle
that resulted in the underlying settlement; and (&) tthere was no written consent to the offer to
settle despite lllinois Union’s admittechviolvement in the mediation and surrounding
communications with Blue Cross. Moreover, as the Court r&ipdg the Policy requires that
written consent to both settlements and oftersettle “shall not be unreasonably withhettt.”
Here, in light of the disputed factual issuegarging lllinois Union’s knowledge of the final offer
and whether it gave written consent to make ffer dllinois Union has also not shown that there
is no disputed issue of material fact asvteether that consent was unreasonably withheld.
Because disputes of material fact exigjareling the reasonableness of lllinois Union’s
denial of written consent and whether Illinoisitm denied coverage whe there is coverage,

neither party is entitled to sumary judgment based on the Pglicconsent to settle clause.

340 Id

341 Id

342 1d. at 4-5.

343 Rec. Doc. 118-5 at 27.
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3. The Policy’s Cooperation Clause

In its motion for summary judgment, Illindignion argues that covega of the underlying
settlement is also barred, because Blue Crossdf&al comply with the cooperation clause in the
Policy, which it represents requires the insuiegrovide lllinois Union “with all information,
assistance, and cooperatidgh#t it reasonably requesté. lllinois Union contads that it made a
diligent effort to obtain the information it need#dm Blue Cross but that Blue Cross failed to
cooperaté?® As a result, lllinois Union avers, it suffergrejudice when it lacked the information
necessary to make an informed decision raeggra settlement before Blue Cross settled
unilaterally34® Thus, Illlinois Union arguethat coverage is barréty.

In opposition, Blue Cross contends that ibperated in accordance with the Policy’s
cooperation clause and that evitine Court does find a breachtbie cooperation clause, Illinois
Union has failed to show that the breach was material and prejuidfcMbreover, Blue Cross
argues that its defense counsethe underlying action did natreate any damages or liability
analyses?*® Thus, Blue Cross argues, it did not faictmoperate by not providing such analyses to

lllinois Union3%° Even if such analyses did exist, BlGeoss argues, lllinois Union would not be

344 Rec. Doc. 118-1 at 7-8.

345 1d. at 8.

346 |d
347 |d
348 Rec. Doc. 146 at 8-9.
349 |d

350 Id
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entitled to them because they would constitute privileged inform#fidslue Cross also contends
that Illinois Union failed to conduen independent investigationtbe allegations asserted against
Blue Cross even though the filings in thederlying action were publically availabfe.

“In an insurance contract, the insured’s duty to provide information ordinarily arises only
under the express policy obligatior’§¥”Under Louisiana law, coopéi@n clauses in insurance
contracts “fulfill the reasonable purpose of enabling the insurer to obtain relevant information
concerning the loss while the information is fre$#.Louisiana law recognizes that the insured’s
failure to comply with a cooperation clause “ntnstitute a breach of the contract and a defense
to suit on the policy3®® At the same time, the dismissal of an insured’s suit on the basis of a
breach of a cooperation clause'a draconian remedy whichdarts] do not ordinarily favor®®
For an insurer to obtain such a dismissal, it msisow a diligent effort to obtain [the requested]
information.’®>” Additionally, the insured mushow that the insuredtseach was “both material

and prejudicial to [it].3%8

351 d. at 12.
352 1d. at 13.
353 Nat'l Union Fire Ins. Co. of Pittsburgh v. Caglé8 F.3d 905, 912 (5th Cir. 1995).

354 Hamilton v. State Farm Fire & Cas. Ins. C477 F. App’x 162, 165 (5th Cir. 2012 curian) (internal
citation and quotation marks omitted).

355 1d. See also Lee v. United Fire & Cas. (807 So.2d 685, 688 (La. Ct. App. 1992).
356 Leg 607 So.2d at 685.
357 Nat'l Union, 68 F.3d at 912 (internal citation omitted).

358 Williams v. Lowe831 So.2d 334, 336 (La. App. 2008ge also Freyou v. Marquette Cas. ,det9 So.
2d 697, 699-700 (La. Ct. App. 1968);t refused 150 So.2d 771 (La. 1963) (“From our view of the jurisprudence,
we have reached two conclusion: teath case rests on its own facts and circumstances, and that a breach of the
cooperation clause must be both matearad prejudicial.” (internal citation omittedjtamilton 477 F. App’x at 165
(“The defendant must also show that it has been prejudiced by the failure of the plaintifispgoate)].”) (internal
citations omitted);JJohnson v. Geovera Spec. Ins.,&G&7 F. App’x 301, 303 (5th Cir. 201G)¢r curian) (applying
Louisiana law and finding that the cooperation clauses eliminate the insuoeeisage duties “if, with prejudicial
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Here, lllinois Union points to corresponderamween Blue Cross’s counsel and lllinois
Union’s claims handler indicatg that Blue Cross did not prad information regarding the
potential risk of damages in the underlyaaion until only weeks before the mediatiSflllinois
Union also points to correspondence between Bligss’'s counsel andlilois Union’s claims
handler in which the claims hamdlindicates that Ble Cross failed toespond to requests for
information regarding the Omega lawsuit on nine occasfins.

In response, Blue Cross poitdsevidence that it providedgelar status updes consistent
with the parties’ custom, including 16 updates it provided to lllindigon regarding the
underlying actiort®* Blue Cross also points to the depiosittestimony of Illlinois Union’s claims
handler for the underlying action, who acknowledtied she also had telenferences with Blue
Cross to discuss the status of the Omegancaid that the telecamfences were helpfdf?

The Court notes that lllinois Union argues ttinatre were gaps in Blue Cross’s updates and
that Blue Cross could have prded lllinois Union with more hefpl information over the course
of the litigation3®® However, lllinois Union has not demdreted that there is no dispute of

material fact such that the gaps or qualitythe#f information provided &sblish that Blue Cross

effect, [the insured] fails to take certain actionerathe event triggering the policy coverage occuistjyesdi v.
Allstate Indem. CoNo. 10-697, 2010 WL 3835893, at *6 (E.D. La. Sept. 24, 2010) (Fallon, J.) (“[U]nder Louisiana
law, an insurer must show prejudice in order to avail itself of the defense based on an insured’s ¢aibyeréde.”);

2 La. Prac. Pers. Inj§ 16:17 (“To relieve a liability insurer of éhobligation under the fioy, a breach of the
cooperation clause must be material argjuaticial.”) (internal citations omitted).

359 Rec. Doc. 118-2 at 5-6 (citing Rec. Doc. 25 gtéjrespondence between lllinois Union claims handler
and Blue Cross counsel with attached memorandum on the Omega suit dated March 8, 2016).

360 Rec. Doc. 118-23 at 1-2.
361 Rec. Doc. 146 at 9-10 (citing Rec. Docs. 146-16-146-25).
362 Rec. Doc. 146-7 at 5-6.

363 Rec. Doc. 172 at 3.
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breached the cooperation clause in the Policy Thurt finds that Blue Cross has pointed to
evidence in the record sufficient to raise a dispfiteaterial fact as to whether it complied with
the cooperation clause in the Policy. Accordingdythe extent lllinois Union asserts that summary
judgment in its favor is proper onetlbasis of Blue Crossfailure to comply with the cooperation
clause, the Court finds that genuine disputesaterial fact exist precluding summary judgment
on this basis.

4. Defense Costs in the Underlying Action

In its motion for summary judgemt, lllinois Union agues that it is ditled to summary
judgment on Blue Cross’s counteairh that Illinois Union failed tgay certain defense costs in
the underlying actiori® According to lllinois Union, therés no evidence it it failed to
reimburse Blue Cross for any of its defense ct§sts.

lllinois Union has submitted evidence, inding correspondence between Blue Cross and
lllinois Union representative¥® correspondence between counsel for Blue Cross and lllinois
Union,3®” and Blue Cross’s report of defense costmt indicates that lllinois Union paid
$1,157,006.79 in defense costs to Blue Crossr afccounting for the $500,000 self-insured
retention (“SIR”) and determining that $1,336.50Bdie Cross’s submitted defense costs were

attributable to tasks other than defense efuhderlying action and therefore did not qualify as

364 Rec. Doc. 118-1 at 19.
365 |d. (citing Rec. Doc. 22).
366 Rec. Doc. 118-21 at 1; Rec. Doc. 118-22 at 1-2.

367 Rec. Doc. 118-37; Rec. Doc. 118-38.
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defense costs in the underlying acti&h.

In its Counterclaim, Blue Cross asserts tilatois Union has a duty to reimburse Blue
Cross for costs incurred imenection with the undlying action, including defense expens#s.
However, in Blue Cross’s statement of matefaals attached to its opgition to Illinois Union’s
motion for summary judgment, Blue Cross adrfitt the Policy affords Blue Cross “errors and
omissions liability coverage once [Blue Crossjches a $500,000 self-insured retention (‘SIR’)”
and that “lllinois Union agreed to reimburse [BIGross’s] defense costs in excess of the $iR.”
Accordingly, the Court finds that there is no digpaf material fact as to whether lllinois Union
agreed to reimburse Blue Crasslefense costs in the underlying@tin excess of the SIR. Thus,
lllinois Union’s motion is granted tihe extent that it requesgammary judgment on Blue Cross’s
request for defense costs in the underlying action in excess of tHé'SIR.

5. Attorneys’ Fees inthe Instant Action

lllinois Union also contendsat it is entitled to summajydgment on Blue Cross’s request
for attorneys’ fees associatedthe instant action, because atiys’ fees are only recoverable
when authorized by statute or camt, neither of which applies he¥@.In response, Blue Cross
argues that it has a right to reeo attorneys’ fees in thiaction, because Louisiana courts

recognize an insured’s entitlementtiborneys’ fees where the insuhas been guiltgf bad faith

368 Rec. Doc. 118-21 at 2.
369 Rec. Doc. 11 at 19.
370 Rec. Doc. 146-1 at 2.

371 Rec. Doc. 11 at 21.

372 Id
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towards its insured’®

The Court notes as a preliminary matter thatler Louisiana law, attorneys’ fees are
recoverable only when authpeid by statute or contrat’t. Neither party asserts that the Policy in
this case allows for the recovery of attorneys'steHowever, Blue Crossaares that it is entitled
to attorneys’ fees for llifiois Union’s bad faith condugt® The Court notes th&lue Cross brings
a counterclaim against Illinoldnion for bad faith under Louisha Revised &tute § 22:19737°
Section 22:1973 states that “the claimant magarded penalties assessgainst the insurer in
an amount not to exceed two times the damag&sised or five thousal dollars, whichever is
greater.8”” However, as the Louisiana Supremau@das recognized, 8éon 22:1973 does not
allow for recovery of attorneys’ feé€ The Louisiana appellate casiéed by Blue Cross for the
proposition that attorney fees are recoverable under @t 22:1973 was later reviewed by the
Louisiana Supreme Court and the judgmenthe case was amended to “delete the $10,000
attorneys $id fees.”®”® Accordingly, lllinois Union is entitlé to summary judgment in its favor

denying Blue Cross’s request for atteys’ fees in the instant actié#.

373 Rec. Doc. 146 at 20.

374 Sher v. Lafayette Ins. G2007-2441 (La. 4/8/08), 988 So. 2d 186, 2fiiyeh'g in part(July 7, 2008)
(“Louisiana courts have long held that attorney’s fees are not allowed except where aubiysstaéate or contract.”).

375 Rec. Doc. 146 at 20.

376 |d. at 23.

377 La. Rev. Stat. § 22:1973(C).

378 Katie Realty, Ltd. v. La. Citizens Prop. Ins. Corp012-0588, (La. 10/16/12), 100 So.3d 324, 330
(holding that a violation of §22:1973 sésubject the insurer to penalties ‘in an amount not to exceed two times the
damages sustained or five thousand dollars, whichever is greater.” Attorney fees, though, are not eeoverabl

379 Batson v. S. La. Med. Cti734 So.2d 649 (La. 1999).
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V. Conclusion

Based on the foregoing, the Court finds thar¢hare genuine disputes of material fact
precluding summary judgment for either party on: (1) Count | of Illinois Union’s Complaint, in
which lllinois Union seeks a declaratory judgmerait tiinois Union is notequired to indemnify
Blue Cross for the underlying settient due to the fact that Blugross did not obtain Illinois
Union’s written consent; (2) Count Il of lllinoldnion’s Complaint, in which lllinois Union seeks
a declaratory judgment that IllirolJnion has no obligation tademnify Blue Cross due to the
fact that the settlement encompasses damagearéhaot covered under the Policy; (3) Count | of
Blue Cross’s counterclaim for dachtory judgment that Illinois Uon must indemnify Blue Cross
for the settlement in the underlying action; gyl Count Il of Blue Cross’s counterclaim for
breach of contract as a resultitihois Union’s failure to indemifiy Blue Cross for the settlement
in the underlying action.

The Court concludes that tleeare genuine disputes of maéfact precluding summary
judgment regarding whether the Policy coversséiiement damages for which Blue Cross seeks
coverage. Because disputes of material fact esgarding the reasonabéss of Illinois Union’s
denial of written consent, neither party is entitled to summary judgment based on the Policy’s
consent to settle clause. To the extent lIBndnion asserts that summary judgment is proper on
the basis of Blue Cross’s failure to comply witile cooperation clause, tGeurt finds that genuine
disputes of material fact exist pheding summary judgment on this basis.

The Court finds that there is no dispute of matéact as to whether lllinois Union agreed
to reimburse Blue Cross’s defense costs in tlgetying action in excess of the SIR. Thus, the

Court finds that lllinois Union is entitled to surany judgment in its favoto the extent that it

66



requests summary judgment on Blue Cross’'s relqim defense costs associated with the
underlying action in excess of the SIR. Finallgchuse attorney’s fees are not recoverable under
Louisiana Revised Statute § 22:1973, the Couddithat lllinois Union is entitled to summary
judgment in its favor denying Blue Cross’s requUesiattorneys’ fees in the instant action.

Accordingly,

IT IS HEREBY ORDERED that Blue Cross’s “Mtion for Summary Judgment on
Coverage Obligation$®! is DENIED.

IT IS FURTHER ORDERED that lllinois Union’s “Motion for Summary Judgment on
Coverage®®? is GRANTED IN PART and DENIED IN PART. lllinois Union’s motion is
DENIED IN PART to the extent that it seeks summary jongnt in its favor on: (1) Count | of
lllinois Union’s Complaint, inwhich lllinois Union seeks a dewshtory judgment that lllinois
Union is not required to indemnify Blue Cross tbe underlying settlement due to the fact that
Blue Cross did not obtain Illinois Union’s wen consent; (2) Count Il of lllinois Union’s
Complaint, in which lllinois Union seeks a digratory judgment thalllinois Union has no
obligation to indemnify Blue Css due to the fact that the settlent encompasses damages that
are not covered under the Policy; (3) Count IBdéie Cross’s countelaim for declaratory
judgment that lllinois Union must indemnify Blu@ross for the settlement in the underlying
action; and (4) Count Il of Blu€ross’s counterclaim for breach adntract as a result of Illinois
Union’s failure to indemnify Blue Cross for teettlement in the underlying action. The motion is

GRANTED IN PART to the extent that it requests suamnjudgment in lllinois Union’s favor

381 Rec. Doc. 116.

382 Rec. Doc. 118.
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on the issue of whether it reimbursed Blue Cosigfense costs assoeidtwith the underlying
action in excess of the SIR. The motion is furtGRANTED IN PART to the extent that it
requests summary judgment in lllinois Union’s fadenying Blue Cross’s request for attorneys’

fees in the instant action.

NEW ORLEANS, LOUISIANA , this 12th  day of June, 2017.

B srur
ANNETTE JOLIVEATE BROWN

UNITED STATES DISTRICT JUDGE

68



