In re: In the Matter of Honey Island Adventure, L.L.C. Doc. 158

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN THE MATTER OF THE PETITION OF HONEY CIVIL ACTION
ISLAND ADVENTURE, L.L.C.

NO. 16-6940
c/w 16-10728
clw 17-2652
clw 17-2896

SECTION: “G”(5)

ORDER

After the deadline in the Court’s “Scheduling OrdeRlaintiffs Leticia Keiger, Ricardo
Perez (“Perez”), and Ignacio Perez (collectivéBiaintiffs”) filed a supplemental witness and
exhibit list and a second supplental withess and exhibit list. Pending before the Court are
Defendants, Honey Island Adventures, L.L.C., Specialty Insurance Company, Earl Mofield,
Tray Nobles, Neil Benson d/b/a Pearl River Ecwifg, and Travelers Property Casualty Company
of America’s (collectively, “Dedndants”) “Motion to Strike Supplemental Witness and Exhibit
List”? and “Motion to Strike Second Sugphental Witness and Exhibit ListHaving considered
the Defendants’ motions, Plaintiffs’ oppositions te thotions, the record, and the applicable law,

the Court will grant the motions.
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I. Background

Honey Island Adventure, LLC filed a “R@bn for Exoneration fom, or Alternatively,
Limitation of Liability” on May 24, 2016.In its original schedulingrder, this Court scheduled
trial for July 27, 2017.0n April 20, 2017, all parties enrolled that time filed a “Joint Motion
to Continue.® On April 26, 2017, the Cotigranted the motion tooatinue and ordered a new
trial date for January 2018.

On June 15, 2017, the Court issued a nefmedualing order, which set a deadline of
November 9, 2017, for parties thle in the record and seevupon their opponents a list of all
witnesses who will be called to testify at trial alidexhibits which will be used at trial . . 8.”

On December 5, 2017, Plaintiffs filed a “Supplemental Witness and Exhibit List of
Claimant/Plaintiffs.® On December 13, 2017, Defendantsdfilde instant “Motion to Strike
Supplemental Witness and Exhibit Li3f.On December 14, 2017, Plaintiffs filed a response in
opposition to Defendants’ motidh.On December 14, 2017, Plaintiffs also filed “Second

Supplemental Witness and Exhibit Lis£On December 14, 2017, Defgants filed the instant

4 Rec. Doc. 1.

5 Rec. Doc. 27 at 4.
6 Rec. Doc. 46.
"Rec. Doc. 48.
81d.

9 Rec. Doc. 144.

10 Rec. Doc. 149.
1 Rec. Doc. 151.

12 Rec. Doc. 152.



“Motion to Strike Second Supplemental Witness and Exhibit EfOn December 15, 2017,
Plaintiffs filed opposition to Defendasitmotion to strike the second list.

Il. Parties’ Arguments

A. Defendants’ Motion to Strike

Defendants assert that Plaintiffs did not fite “Supplemental Witness and Exhibit List of
Claimant/Plaintiffs” until December 5, 2017As a result, Defendantsgare that this list “should
be stricken from the record @Dr. Rafael Gurrerro should nbe allowed to offer testimony
regarding his treatment of Riclr Perez, nor should Dr. Rafa@lurrerro’s medical records
including any records of teaty performed or ordered by Dr. RRal Gurrerro, be introduced as
exhibits at trial.2®

Defendants also assert that the inclusion of Plaintiffs’ supplainerthess and exhibit
list, as well as Dr. Gurrerro’s testimony angports, would prejudice Defendants at ttfal.
Defendants aver that DefendantB®ME physicians and other proped experts are not able to
evaluate and respond to any opirson . pertaining to Dr. Rafa@lurrerro’s treatment of Ricardo
Perez since his identity was never disclosedliscussed, nor were his medical records ever
provided.*8

Finally, Defendants state that Plaintiffed an affirmative burden to provide this
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information in accordance with the Federal Rae€ivil Procedure and the Court’s “Scheduling
Order.'® Defendants assert that Pldfiist failed to meet this burde so the witness and exhibit
list, along with Dr. Gurrerro’s testimony should be exclutfed.

Defendants’ motion to strike the second sep@ntal witness and exiii list includes the
same arguments as abcve.

B. Plaintiffs’ Opposition to Defendants’ Motion

Plaintiffs assert that the list is a resulffufther treatment/evaluatn of Plaintiff Ricardo
Perez, as opposed to a “last second ambifsBlaintiffs aver that they will file a motion to
continue if the Court is amenable to continuthg case, despite repeatgdtements from the
Court that the Court wilhot consider such actica.

Plaintiffs then assert that the original list of withnesses and exhibits was filed timely to the
court with the “then known and tgipated witnesses and documerftsPlaintiffs assert that,
unbeknownst to Plaintiffs’ counsel, Pereaught further treatnmé¢ on November 30, 20%7.
Plaintiffs’ counsel was not made aware of thgpointment and the resulting Q EEG and SPECT

Scan until December 5, 203%Plaintiffs assert thahe supplemental witness and exhibit list was
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filed immediately upon Plaiiffs’ counsel’s knowledgé’ Plaintiffs’ counselthen states that
counsel did not hear from Perez until Deceni8; 2017, despite multiple attempts to reach#im.
However, immediately upon reaalgi Perez, Plaintiffs’ counsebtained Dr. Gurrerro’s records
and served Defendants’ counséthin hours of receiving ther?.

Plaintiffs argue that no doctor had rewoended neuro-psycholagitreatment, EEG
testing, or Spect scan testing before early Nower@b17, despite the facattPerez was examined
by many eye doctors, including two neuro-opthamalodisBaintiffs’ counsel discussed this
recommended treatment with Perez, but “counselerstood that [Perez] did not want such an
evaluation when this was discussed at the end of the first week of NoverRbeever, Plaintiffs
assert that Perez’s family has since intervenéidr‘they detected worseg of his emotional and
mental status over the last month or $b.”

Finally, Plaintiffs acknowledge that themeay not be sufficient time for Defendants to
acquire an expert to rebut this testimony, buaitgiff's counsel will cooperate fully to do sé2’
Plaintiffs then request that ti@®urt continue the trial or sevenly the damages portion of Perez’s
case, if the Court is inclined to grant the motion to stfike.

Plaintiffs state that thepppose Defendants’ motion taike the second supplemental

witness and exhibit list “for theame reasons and on the same grounds as plaintiffs fully set forth
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in their opposition to Defendants Motion tai&¢ Supplemental Witness and Exhibit Ligt.”

Ill. Legal Standard

The Federal Rules of Civil Procedure “authefjZederal courts to control and expedite
the discovery process through a scheduling orféf&deral Rule of Civil Procedure 16 allows a
court to exclude expert testimomy strike pleadings if a party fails to comply with deadlines
imposed by a scheduling ordér.

Federal Rule of Civil Procedure 16(b)(4) states, “A schedule may be modified only for
good cause and with the judge’s consent.” The Fiftbultihas stated thatéHour factors bearing
on good cause are: “(1) the explaoatfor the failure to timely movéor leave to amend; (2) the
importance of the amendment; (@tential prejudice in allowg the amendment; and (4) the
availability of a continuare to cure such prejudicd”"The Fifth Circuit has stated that these
factors are “relevant tgood cause,” but has imposed no requirgrtieat all factors weigh in favor
of the party seeking leave to amend in order for the district court to allow an untimely
amendment® A district court has brah discretion in determining how to best preserve the

integrity and purpose of its scheduling oréfer.
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V. Analysis

Here, Plaintiffs have filed a First and $ad Supplemental Witness and Exhibit List after
the deadline set forth in the Court's ScheauliOrder, without leave of Court and without
providing good cause at the timetloé filings for the delay. Novafter Defendants moved to strike
the filings, Plaintiffs attempt to show good causetifeir failure to comply with the deadlines set
forth in the Court’'s Scheduling Order. The talate has already beenntimued on one occasion
and the current trial date is quiglapproaching. The record isplete with admonishments to the
parties from the Court about theitadory tactics and lack of diligence in moving this case forward.

As noted above, the Court analyzes four factors in determining whether good cause exists
to allow parties to file a witnessd exhibit list after a deadlinetgerth in a scheduling order. As
to the first factor, Plaintiffs have stated that e filings result from the fact that the treatment
at issue was not recommended until early Noverb&7. Here, Plaintiffs didot even seek leave
of court to amend. Instead, Plaffdijust filed the witness and eXii lists into the record without
the Court’s permission, and Defendamiad to file the instant motiorie strike. Plaintiffs also
acknowledge that Perez “did not want such an evaluation when this was discussed at the end of
the first week of November.” Theifore, Plaintiffs were also delayed by Perez’s failure to act.
Thus, the Court finds Plaifiis’ explanation unpersuasive.

As to the importance of the amendmentalgh this additionatvidence and testimony
could help Plaintiffs recover additional damadgekintiffs have not made clear how great these
additional damages may be. Moreover, Plaintiffs hatego explain why they failed to bring this
issue to the Court’s attention before the deadlifdedhe witness and exbit list or even when
they first became aware.

As to the potential prejudice to the Defentda Defendants arguedthallowing Plaintiffs’



supplemental witness and exhib#t§ would greatly prejudice thaase, since their experts would
not have the time to evaluate or respond tonfifés’ proposed expert testimony and exhibits.
Plaintiffs do not dispute this potential prejudidastead, Plaintiffs fber to cooperate with
Defendants, and request the Cadargrant another continuance.

Finally, as to the fourth factor, whethec@ntinuance could cure the prejudice, the Court
has already granted a continuance in this casspif@ghe additional time provided, Plaintiffs have
failed to timely prepare their case. Moreover, @wirt has repeatedly stated that such a request
for a continuance will not be granted.

Considering these factors, the Court does not find good cause to modify the scheduling
order and allow Plaintiffs to introduce thecently identified witnesses and exhibits.

Accordingly,

IT IS HEREBY ORDERED that Defendants’ “Motion to Strike Supplemental Witness
and Exhibit List*° is GRANTED.

IT IS FURTHER ORDERED that Defendants’ “Motion t&trike Supplemental Witness
and Exhibit List*! is GRANTED.

NEW ORLEANS, LOUISIANA , thi521_31 day of December, 2017.

NANNETTE JZLIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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