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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
SCOTT MR. GREMILLION CIVIL ACTION NO. 16-9849
VERSUS DIVISION: 1

COX COMMUNICATIONS LOUISIANA
ET AL.

MAGISTRATE JUDGE
JANIS VAN MEERVELD
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ORDER AND REASONS

Before the Court is the Motion for Summary Judgment filed by defendant Cox
Communications Louisiana LLC (“Cox”). (Rec. Doc. 70). For the following reasidnsS
ORDERED that the Motion for Summary Judgment is GRANTED.

Background

This lawsuit is a putative collective action under the Fair Labor Standatdsf A©38
(“FLSA"), 29 U.S.C. 8§ 201¢t seg., and a putative class action under Louisiana’s wage payment
laws, La. Rev. Stat. § 23:63d,seq.? Plaintiff ScottGremillion alleges that Cox and defendant
Grayco Communications, L.P. (“Grayco”) are liable as his employerailorg to pay him and
other installers and technicians for work in excess of 40 hours in a work weelgtihtrmuguise
of the payperjpoint/unilateral chargtback scheme.” (Rec. Doc. 1, 13). The parties consented to
proceed before the undersigned magistrate judge and on December 8, 2016, the [Rigkict J
ordered the matter be referred to the undersigned pursuant to 28 U.S.C. 8 636(c). (Req. Doc. 61

The parties also agreed to resolve issues related to the alleged liabilibx @is@G joint
employer with Grayco first, with Mr. Gremillion’s motion for conditional clasdifteation to

follow thereafter. In the present Motion for Summary Judgment, Caxtanas that as a matter of

1 The District Court dismissed Mr. Gremillinclaims under La. Rev. Stat. § 23:631 &n213:632, but held that he
had stated a claim under § 23:635. (Rec. Doc. 56).
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law, it is not Mr. Gremilliors employer under the FLSA and it must be dismissed from this
lawsuit. (Rec. Doc. 70-1Mr. Gremillion opposes. (Rec. Doc. 75).

Undisputed Facts

a. Grayco-Cox Relationship

Cox provides cable, telephone and Internet services to residences and businesses in
Louisiana and elsewhere in the United States. (Cox Undisputed Fac¢tRef. Doc. 7@2). To
access these services, Cox’s customers buy cable equipment frold. Gp. Cox contracts with
third parties like Grayco to provide installation and maintenance servicex®dbstomersld.

1 4. Grayco began providing these services to Cox in July 2014y 5. Cox and Grayco’s
relationship for the relevant time period is governed by a June 1, 2015, Field Sagreemsent
(“FSA”) between themid. f1121-23. Pursuant to the FSA, Grayco is an “independent contractor”
and none of Grayco’s employees or representatives is to be deemed a Cox enggexe or
representative. (FSA, 19, Rec. Doc.&)0-

Cox has presented uncontested declarations asserting that Grayco had been operating
independently for 15 years before it began servicing Cox customers, that Coxagodrn@&intain
separate offices, that Cox does not have an ownership or financial interestygo,Gand that
Grayco does not have an ownership or financial interest inl@0%6-12. Further, Cox does not
supply or share managers or employees with Grdgicd]. 11. Instead, Grayco employs managers
and supervisory personnel to oversee Grayco’s installation technidarfs15.Mr. Gremillion
concedes that Grayco does business with other companies besides Cox, but pointsirout that

Louisiana, Grayco solely provides services to Chk. Gremillion Opp., at 4, Rec. Doc. 75).



b. Hiring and Firing

The FSA requires that Grayco “maintain adequate, qualified, experienced aaxsmodd
appearing” personnel. (FSA, 1 4.1, Rec. Doc:6)Y.0The FSAalso requires that a Grayco
technicianmust pass criminal background check and a drug before performing any work for
Cox customers. (Cox Undisputed Fact89f Rec. Doc. 7@). Cox says this policy ensures that
its customers are safe and not subjeantlividuals who have committed crimes or use illegal
drugs.ld. The FSA requires annual background checks and authorizes Cox to request amedditi
background check. (FSA, 1 4.1, Rec. Doc6J0Pursuant to the FSA, if a person does not meet
the backgound check requirements, Grayco would not continue to allow that person to perform
services for Cox customellsl.

It is undisputed that Cox did not hikr. Gremillion. (Cox Undisputed Facts,3p, Rec.
Doc. 7G2). Mr. Gremillion submitted an applicatioto Grayco, not Coxid. § 56. WhenMr.
Gremillion applied, Grayco processed a background check as required by the FSA and submitted
the results to Coxd. 11 5960. Cox then sent Grayco a technician badgdtioiGremillionand
a technician identifidgon numberld. § 61. As Grayco’s corporate representative explained in his
deposition, “[tlhe hiring of an individual is totally within our discretion, so [Cdydwddn’'t have
to approve us hiring someone.” (Williams Depo., at 107, Rec. De6).@0nceGrayco decides
to hire a technician, a clean background check is required “[t]o obtain a badigeh"allows the
technician to enter customers’ homies. It is also undisputed that whéfr. Gremillion resigned,
he notified Grayco and not Cox. (Cox Undisputed Facts, 1 117, Rec. Doc. 70-2).

c. Supervision and Control
When a Cox customer requests installation and maintenance services, the customer

contacts Cox and selects a two hour window of time for the service to take place. (Ceputatti



Fact, 126, Rec. Doc. 7). This request creates a “work order” in Cox’s automated billing system
Id. 9§ 27. Cox has a separate computer application that atitaity generates bundleswbrk
orders and assigns each bundle to a particular Grayco technioidaenid. § 2829. Cox explains
that the Grayco technician numbers serve as placeholders and that Graycograthassork
orders to technicians in any manner it sees fit and Cox learns the tashmichber for the
individual who performed the work order when the work order is completed and recordecdsin Cox
automated billing systemd. 9 31-32. Mr. Gremillion does not dispute this explanation.
However, he points out that the FSA prohibits Grayco from using a technician numbees$sig
one personnel for another personnel without Cox’s permission. (FSA, 1 2.1, Rec. DadV7.0-6)
Gremillion also points to language in the FSA that Cox assigns work orders “on an ‘as needed’
basis in Cox’s sole discretionld. 9§ 2.1.Mr. Gremillion further notes tlat the FSA requires
Grayco to assign work to its personnel “in a manner reasonably calculated tlversedy affect
the quality of the work and to not result in high first call resolution leading to cleaigebld.
2.4

Cox conducts random quality miwol checks and requests that its customers complete
surveys. (Cox Undisputed Facts, 38, Rec. Doc. 72). Mr. Gremillion does not dispute the
evidence presented by Cox that it only discusses customer complaints, snd/qysléy control
checks with Grayco management and never with Grayco’s technildarf{§]3637.

Mr. Gremillion admitted in deposition that he was supervised by Grayco manager Louis
Hall and that he was not supervised by anyone at IdoX{97-98.Mr. Gremillion testified that
if he was sick or needed to leave work early or arrive late, he checked in witaNitd. 100.
He testified that he did not contact Cox if he had issues with an installation ancbatdgted

Cox if Grayco’s computer system was shut down or if he needed Cox to turn on itseralde



to a specific location so he could determine if the cable box had been properlgdnktalf{
101-103.Mr. Gremillion could not recall the name of anyone that worked at @ox§ 104.

The FSA requires that Greg train all technicians on safety, quality and legal requirements
of the agreement, including training on Cox’s guidelines and requirements.{R2SA Rec. Doc.
70-6).Mr. Gremilliondoes not dispute that he had prior training as a cable installer and that he did
not receive any training from Cox (or Graycio). 1 113115.

“For safety reasons,” the FSA requires that technicians “at all times repaeseidentify
themselves as independent contractors of Cox and follow Cox’s branding and ideotificat
guidelines and procedures for independent contractioks .| 2.14. The technicians wear badges
and drive vehicles stating “Authorized Vendor for Cox Communicatig@®X Undisputed Facts,

1 38, Rec. Doc. 7@).

Cox does not supply Graydechnicians with tools or supplies to perform their wadk.

1 40. It only supplies Grayco with the Cox equipment that is purchased or leased by Cox’s
customersid. | 41.
d. Payment

Mr. Gremillion received his paychecks from Grayco, not Cox. (Cox Undisputed Facts,
73, Rec. Doc. 72). Grayco, not Cox, issuelr. Gremillion a Form 1099.id. § 74. Mr.
Gremillion signed a Wage Deduction Authorization form allowing Grayco to deduct from his
paycheck and it is undisputed that Grayco, not Cox, deductedMirro Gremillion's paychecks.

Id. 17576. Mr. Gremillion did not submit any evidence to contradict Grayco’s deposition
testimony that Cox had no involvement or input in how GraycoMaidremillionor the amount
Grayco deducted from his paycheclg. 1 78. Nor doedr. Gremilliondispute that Cox had no

knowledge of how many houMr. Gremillion worked.Id.  68.



Mr. Gremillion notes that the FSA authorizes Cox to withhold payment from Grayco to
repair damageonnected to the services performed or related to any failure of Graycopteteam
or carryout work in a timely manner. (FSA, 13.3, Rec. Doc6YOFurther, Cox’s payments are
contingent on Grayco’s “full, satisfactory and timely Completion of the iGesy Id. 2.
However,Mr. Gremillion has not directed the Court to any evidence that Cox could withhold or
deduct payment from the Grayco technicians or direct Grayco to do so. Indeed, &caypoiate
representative testified that if Cox issued ckalmcks to Grayco for failed quality control
inspections, Grayco did not necessarily deduct that amount from its technpagsni'it deducted
from them at allld. § 79.

e. Employment Records

Cox’s corporate representative testified that Cox does not maintain employuoerds
for Mr. Gremillion or any other Grayco techniciarld. 1121. The only information maintained
by Cox related tavir. Gremillion was the information on his badge (his hame and technician
number).d. 1 127.

Law and Analysis

1. Summary Judgment Sandard
Summary Judgment under Federal Rule of Civil Procedure 56 must be granted whe
“there is no genuine dispute as to any material fact and the movant is entjtieldrteent as a
matter of law.” Fed. R. Civ. Proc. 56. The movant has the initial burden of “showing theeabsenc

of a genuine issue as to any material fagtitkes v. S. H. Kress & Co., 398 U.S. 144, 157 (1970)

The respondent must then “produce evidence or designate specific facts sthevergtence of

a genuine isxifor trial.” Engstrom v. First Nat. Bank of Eagle Lake, 47 F.3d 1459, 1462 (5th Cir.




1995). Evidence that is “merely colorable” or “is not significantly probatiseiat sufficient to

defeat summary judgmernderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986).

“An issue is material if its resolution could affect the outcome of the dciiamiels v.

City of Arlington, Tex, 246 F.3d 500, 502 (5th Cir. 2001). Thus, “there is no issue for trial unless

there is sufficient evidence favoring thenmoving party for a jury to return a verdict for that
party.” Anderson 477 U.S. at 249. Although this Court must “resolve factual controversies in
favor of the nonmoving party,” it must only do “‘where there is an actual controversy, that is,

when boh parties have submitted evidence of contradictory fadtstoine v. First Student, Inc.

713 F.3d 824, 830 (5th Cir. 201@)uotingBoudreaux v. Swift Transp. Co., 402 F.3d 536, 540
(5th Cir. 2005). The Court must not, “in the absence of any proof, assume that the nonmoving

party could or would prove the necessary fadtgtle v. Liquid Air Corp, 37 F.3d 1069, 1075

(5th Cir. 1994).
Summary judgment is alsappropriataf the party opposing the motion fails to establish

an essential element of his case. Setex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

2. Joint Employer Liability under FLSA
Under the Fair Labor Standards Act (“FLSA”), employers must pay theirogexgd a
minimum wage. 29 U.S.C. 8§ 206(a). The FLSA defines “employeraag person acting directly
or indirectly in the interest of an employer in relation to an employde.8 203(d). The Fifth
Circuit uses theeconomic reality test to evaluate whether there is eamployer/employee

relationship.”"Gray v. Powers, 673 F.3d 352, 354 (5th Cir. 2018) joint employmentcontexts,

eachemployermust meetthe economicreality test.” Orozco v. Plackis, 757 F.3d 445, 448 (5th

Cir. 2014). Thus, as to each alleged employer, “the court considers whethezdkd alinployer:

“(1) possessed the power to hire and fire the employees, (2) supervised aaliecoemployee



work schedules or conditions of employment, (3) determined the rate and method of payment, and
(4) maintained employment record&fay, 673 F.3d at 355\ ot each element must be established

in every case. Oroz¢@57 F.3d at 448. “Moreover, ‘[tlhe remedial purposes of the FLSA require
the caurts to define ‘employer’ more broadly than the term would be interpretedditidrel

common law applications. 1d. (quotingMcLaughlin v. Seafood, Inc., 867 F.2d 875, 877 (5th

Cir. 1989).

Courts in other districts have considered facts similar asetlpresented here, where a
technician seeks to hold a communications company liable under the FLSA as a joiryeemplo
As here, the communications company contracted with an installation cortgpanstall its
equipment and the technician worked as an employee or independent contractor of thganstall
company. In all but one of the cases the parties have presented to the Cowstrithealirt found
the communication company was not liable as a joint employer. The @asbyciCox in favor of
its motion for summary judgment present facts similar to the present matter: the doatrann
companiesad no direct control or supervision of any part of the employmentdethnicians
with only minimal quality and safety measures such as background checks, customer service
surveys, identification badges, labeled vehicles, a contract between ttadleinsand
communication company establishing certain requirements for the performase®ioés, work
initially distributed by the communication company but subject to redistribution by stedl@n

without consent of the communication company, and an ability of the communication gaimpan

de-authorize a technician for poor quality wdrEeeThornton v. Qarter Commas, LLC, No.

2 Herethe parties have not submitted awdence indicating that Cox can-dethorize a technician for poor quality
work. Mr. Gremilliononly points to Cox’s requirement theatechnician who does not pass a background check cannot
continue to enter customers’ homes. It appears his argument hingex'siréguirement that Grayco personnel be
subjected to annual background checks and that Grayco submit its personnattbiamal background check if
requested box. (FSA 1 4.1, Rec. Doc. 78).



4:12CV479 SNLJ, 2014 WL 4794320, at *16 (E.D. Mo. Sept. 25, 20Bljlez v. Cox Comnias

Las Vegas, In¢.No. 2:09CV-01797PMP, 2012 WL 1203726, at *6 (D. Nev. Apr. 11, 2012)

Zampos v. W & E Comnias, Inc, 970 F. Supp. 2d 79805-06 (N.D. Ill. 2013) JeanLouis v.

Metro. Cable Comnias, Inc, 838 F. Supp. 2d 111, 1338 (S.D.N.Y. 201Z%) Jacobson v.

Comcast Corp., 740 F. Supp. 2d 683, 693-94 (D. Md. 2010).
The only communication compatgchnician case relied on r. Gremillion differs
significantly from the present because the communication company egef@is@ore control

thanCox does here. Perez v. Lantern Light Corp., No.-CA®5, 2015 WL 3451268, at *17 (May

29, 2015 W.D. Wash.). For example Herez a case filed ypthe Department of Labor involving
a bankrupt installation company, the installation company was prohibited by tdntrac
engaging with other communication companies, giving greater significanaetauhorization;
the installer could not reassigrork orders without at least tacit approval by the communication
company; and the communication company monitored technician arrivals and departures
approved and denied time off requests, at one point required technicians to whookiteshifts,
and maimained a significant amount of employee related documentédion.

a. Hiring and Firing

Cox has no authority to hire or fire Grayco technicians. Although some of Cox’s

contractual requirements bear on Graydoigig practices, these specifications do not amount to
direct or even indiregbower or controbver hiring and firing. For example, Cox requires that
Grayco maintain adequate, qualified, experienced and professigpaéring personnel and that
technicans must pass a background check before Cox will permit them to enter a Cox customer
home. However, these specifications amount to minimal quality controls and safetyrese

They do not indicate that Cox dictates which applicants are hired or how imdegd,Grayco’s



corporate representative testified that Graycotbts discretionover hiring decisions and that
Cox does not dictate who Grayco can hire. This evidence is uncontradicted. Ans tizedespute
that Mr. Gremillion submitted his appli¢eon to Grayco and that Cox did not hire hi@rayco

did. Simply requiring a background check has not been found sufficient to concludae that
communication company possesses authority to hire an&fge.Thornton 2014 WL 4794320,

at *2, 14 (finding the communication company was not a joint employer where the iaehnic
applied and interviewed with the install company, although the communication mpmpE
approved technicians and required background ched&aRLouis, 838 F. Supp. 2d at 123
(finding the communication company was not a joint employer where the install company
interviewed and hired technicians, although the communication company requirekheobad
check).

The Court is not persuaded by. Gremillion's argument that Cox can “effectively fire a
Grayco installer by requiring Grayco to-dathorize anyone who has ‘not successfully met all the
Background Checks.” (Rec. Doc. 75, at 13). The Gragoa contract is not exclusive. Although
Grayco does not conduct installation servitmsother clients in Louisiana, it has work in other
states. A technician emuthorized by Cox could be employeg Graycoelsewhere or could
perform duties that do not require entry into customers’ homes. Importantly, bdoagsatract
with Cox is notexclusive, Grayco is not precluded from obtaining other installation work in
Louisiana. Other courts have determined that the ability<mutieorize a technician does not, on
its own, amount to the authority to fir€hornton 2014 WL 4794320, at *14 (finding no joint
employer relationship although the communication company coultlt®rize a technician);
JeanLouis, 838 F. Supp. 2dt 125 same);but seePerez 2015 WL 3451268, at *17 (finding a

joint employer relationship where the communication company coultlith®rize a technician

10



pursuant to an exclusive contract with the install company). AShtbentoncourt explained, the
ability to deauthorize a technician “was to ensure customer safety and quality of sewviteid
“not evidence a joint employer relationship.” 2014 WL 4794320, at $&éZampos (“To the
extent [the communication company] plays a role in the hiring and firing gratesonly in the
context of quality control, safety and security of [its] customers . . ..").

In addition to arguinghat theability to de-authorizetechnicians who fail to meet the
background check requirements of subpart 4.1 of the &S#s Cox with effective authority to
fire a technicianMr. Gremillionargues that the FSA “goes on tsv€ox with ultimate authority
to ‘terminate this Agreement without Notice to [Grayco] and without further dldigao
[Graycd.” This unilateral and ultimate right is the best and most compelling evidence of the
authority wielded by Cox over Grayco’s employmdatisions.” (Rec. Doc. 75, at 13). The fact
thatMr. Gremillionfinds this the “best and most compelling evidence of the authority wielded by
Cox over Grayco’'s employment decisions” highlights just how WéakGremillion's case is for
joint employer stats byCox. Mr. Gremillion’s brief fails to develop a connection betwelas t
FSA provision and any ability of Cox to control Grayco’s employment decisiunrgly Mr.
Gremillionis not arguing that all entities that contract for the services of anotlitgriartreserve
the right to cancel the agreement without notice, an extremely cocontnactual provision, thus
have the ability to wielduthority over the employees of the gngierforming the work®le cannot
possibly contend that all such contraatstvthe party requesting servieesh sufficient authority
to render them joinremployers as a matter of law.

Here, Cox’s requirement that technicians entering its customers’ homes tpass i

background checland that Grayco maintain experienced and psideslappearing personnel

11



does not give Cox the authority to hire and fire. These specifications araooimimal safety and
guality measures. Accordingly, this factor weighs against finding agaiptoyment relationship.
b. Supervision and Control

Cox does not supervise or control the work schedules or conditions of employment of
Grayco technicians. Although Cox’s computer system allocates work ormletschnician
numbers, it is undisputed that Grayco can unbundle and reassign the work ordeeeadiit
Grayco can do so without discussing with Cox or obtaining Cox’s corMer&remillion admits
that if he wanted to alter his work schedule because he was sick or needed to leaveyybik ea
would discuss these matters with his Grayco supervindeedMr. Gremillion admits that he
was not supervised by any Cox employee and could not recall the names of anypliyeem
he might have run into incidentallylr. Gremilliononly contacted Cox to turn on cable service or
when Grayco’s computer system was down.

Mr. Gremillion points to language in the FSA providing that Cox can assign work at its
discretion, but this does not affect the Court’s analysis above. This proyppears in the context
of a paragraph making clear that Grayco isemtditled to a minimum amount of work from Cox.
It has no bearing on which technician is assigaguarticularwork order. Moreover, Grayco
remains able to rassign work as it sees fillr. Gremillion also notes that the FSA prohibits re
use of a technicranumberMr. Gremillion seems to interpret this language as preventing Grayco
from re-assigning work orders, but the language clearly prevents Grayco from using one number
for two technicians or using a terminated technician’s number for a new hiseldds not indicate
any control or supervision by Cox of the work schedul€arayco’s technicianddr. Gremillion's
strained reading of the contract does not create a fact Msu&remillion also notes that FSA

requires that Grayco train its personnel on all safety, quality and ézgatements, including Cox

12



guidelines. This provision makes clehatit is Grayco, and not Cox, that supervises and trains its
technicians. It does not indicate any control by Cox over the process, even if Coggéquiits
equipment be installed in certain ways.

Further, although Cox requires that Grayco technicians wear clothing and driglese
identifying them as Cox approved, this is merely a safety measure to @msu@ox customers
know that the appropriafgerson is entering their home. Cox’s random quality control checks and
customer surveys result in feedback to Grayco, not directly to the techniiag® is no
suggestion byir. Gremillion that these quality control measures amount to supervisiorheAs t
Jacobsorcourt explained, even a high degree of supervision or control may not trigger a joint
employer finding where the purpose of the control is to maintain customéy, sdfereaghis

factor might indicate a joint employer relationship where tmp@se of the control is dag-day

managemeniCompare Jacobspi40 F. Supp. 2d at 691 (finding no joint employer relationship
where the technicians wore communication company badges and the communicapanycom
monitored the location of techniciansgesfied the time they were to arrive at appointmeaitsl
regularly evaluated completed work, but the communication company had no role in developin
human resources policies and did not dictate the techrisi@nking conditions or determine the
conditions upon which they would receive payment)h Perez 2015 WL 3451268 (finding a
joint employer relationship where the technicians wore communication compaggsband the
communication company monitored arrival and departure time, at one point requiealit

shifts, and approved and denied time off requeségalsoSmilie v. Comcast Corp., No. @ZV-

3231, 2009 WL 9139890, at *4 (N.D. lll. Feb. 25, 2009) (holding that the communication
company’s requirement that the technicians meet its quality standardeandhits identifying

them with the communication company did not establish ajnierman v. MidAtl. Installation

13



Servs., InG. 164 F. Supp. 2d 667, 6423 (D. Md. 2000), aff'd sub non€Chao v. MidAtl.

Installation Servs., Inc., 16 F. App'x 104 (4th Cir. 2001) (holding thatcable company’s

requirement that technicians meet tleable company’s installation specifications, pass
background checks and wear ID badges and uniforms identifying them with thecoaipany

were not sufficient to make technicians employees of the cable com&@amniglices v. Cable

Wiring, 147 F. Supp. 2d 1313, 1328 (S.D. Fla. 2001) (holding that the cable company was not
a joint employer although the company required installers be neatly dresiseoliée and required
work be done according to its specifications, but there was no evidence thabléhearapany
checked the installersvork on a daily basis, gave work commaratsotherwise intervened in the
installers duties).

Here, the purpose of identifying Cox on the technician’s badge and vehicle is to ensure
customer safety and the purpose of the surveys and quality control checks is tcainsfaction
of Cox customers. These examples do not amount to day to day supervision or contralyaba G
technician’s schedule or working conditions. This factor weighs against a fildinGadox isMr.
Gremillion's employer.

c. Payment

There is no dispute thitr. Gremillionreceived his paychecks and tax forms from Grayco.
It is undisputed that Cox had no involvement in how Grayco daidsremillion or the amount,
if any, that was deducted from hiayzhecksMr. Gremillion argues that the FSA'’s requirement
that Cox pay Grayco upon the full and timely completion of the services indCaxeés control
over the technician’s payr. Gremillion also pointsto the FSA provision authorizing Cox to
withhold payment to Grayco to repair damageelated to failure of Grayco to carry out services.

Mr. Gremillion missesthe point. While Cox may have rules determining when and how it pays

14



Grayco, there is no indication that Cox has any rules or influence over how Graycotpays
technicians. There is no evidence that Grayco’s payments to its technicians were contingent
receiving payment from Cox. Indeed, it is uncontroverted that if Cox reduced p@ywmé&rayco,
Graycodid not necessarily deduct that amount (or ampunt) from the technician’s paycheck.
SeeHerman 164 F. Supp. 2dt 672—73(holding that the cable company’s ability to deduct from
payments to the install company did not show control over techniciane iere was no
evidence that the install company “generally docked pay as a result ofeftheician’s]
mistakes”).This factor weighs against a finding of joint employer liability.
d. Employment Records

It is uncontested that the only records Cox maintareselated to the technician badges.
Mr. Gremillion concedes that there is no evidence Cox maintained any records of his employment.
(Rec. Doc. 75, at 18). This factor weighs against a finding thai<Cajoint employer.

e. Conclusion on FLSA Liability

The undisputed facts lead to no other conclusion but that Cox iBimdsremillion's
employer under the FLSA. Cox’s background check requirement, distribution of work arders a
customer satisfaction steys reflect no more than a legitimate contractor relationship. Cox’s
specifications merely reflect its concern for the services being provideddositsmers. Cox’s
involvement in hiring, firing, supervision, scheduling, and payment of technicians isahimnd
indirect at best. Mr. Gremilliordisingenuously distorts and exaggerates the implications of
boilerplate provisions of the FSA to attempt to prove a case of joint employes, stath no
evidence of actual control by Cox as a practical matter. His reliance oni$siradarly ill-fated
because Pereaz so easily distinguished. Instead, Cox’s relationship with Grayco, andrasnexy

limited role in the work lives of Grayco’s employees, is obviously much more akime tcable

15



and communicatns companies discussedJacobson, Thorntoaldez Zampa, JeanLouis,

Herman Smilie, Santilices and others. The law governing joint employer status is well developed

in this industry. There is simply no doubt that Cox wasMr. Gremillion’s joint employer and
there are no material issues of fact to be developed afitnakourt finds that summary judgment
in Cox’s favor is appropriate: Cox is ndtr. Gremillion's employer under the FLSA.
3. Liability as Employer under Louisiana Law
Cox argues thatir. Gremillion's state law claims must also be dismissed because Cox is
notMr. Gremillion's employerMr. Gremillion's sole remaining claim under the Louisiana Wage
Payment Act (“LWPA”) is under the provision prohibiting a person from “asse$smgfines
against his employees or deduct[ing] any sum as fines from their wages.” La.t&e23%535.
Thus, Cox points out, only an employer can be liable. Louisiana courts considetyaofdactors
in determining whether an individual is an eoyde under the Louisiana Wage Payment Act:
(1) whether there is a valid contract between the parties; (2) whether the work being
done is of an independent nature such that the contractor may employ nonexclusive
means in accomplishing it; (3) whether tlomiract calls for specific piecework as
a unit to be done according to the independent contractor's own methods, without
being subject to the control and direction of the principal, except as to the result of
the services to be rendered; (4) whether there is a specific price for the overall
undertaking agreed upon; and (5) whether the duration of the work is for a specific
time and not subject to termination or discontinuance at the will of either side

without a corresponding liability for its breach.

Mendobza v. Essential Quality Const., Inc., 691 F. Supp. 2d 680, 686 (E.D. La. 2010). As Cox

points out, the principal factor is whether the purported employer had the abildpttoldhe

work. SeeHulbert v. Democratic State Cent. Comm. of Louisiana, 20410 (La. App. 1 Cir.

6/10/11), 68 So. 3d 667, 670, writ deni@®1141520 (La. 10/7/11), 71 So. 3d 3160ox argues

that for the reasons it is not Mr. Gremillieemployer under the FLSA, it is nelr. Gremillion's

employer under the LWPA. The Court agrees. The factors above related to hnimg, fi
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supervision, control of schedule and pay all result in the conclusion that Cox does not have the
ability to control Mr. Gremilliors work. Cox is also entitled to summary judgment Mn
Gremillion's gate law claims because Cox is Mit Gremillion's employer.
Conclusion

For the foregoing reasons, Cox’s Motion for Summary Judgment is GRANIREEGC 0x
is hereby dismissed with prejudice.

New Orleans, Louisiana, thBsd day of April, 2017.

Vamn

Janis van Meerveld
United States Magistrate Judge
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