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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

HASSAN MAHROUS, HAMED CIVIL ACTION
YOUSEF, AND MURAD MUBARAK,

on behalbfthemselves and adthers

similarly situated, ET AL

VERSUS NO. 16-10141
LKM ENTERPRISES, LLC, LKM SECTION “R"(4)
CONVENIENCE, LLC ANDLENNY

MOTWANI

ORDER AND REASONS

Before the Court is plaintiffs Hassan Mahrous, Hamusef, and
Murad Mubarak’s motion to proceed as a collectivdian and facilitate
notice under9 U.S.C. § 216(b)For the following reasons, the Cowgtants

the motion.

l. BACKGROUND

Plaintiffs bring this action on behalf of themsedwend a putative
class of similarly situated current and former eayeles against LKM

Enterprises, LLC; LKM Convenience, LL@nd Lenny Mowani (“LKM
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Defendants”): Plaintiffs allegedefendantswillfully violatedthe Fair Labor

Standards Act (FLSA).

A. Procedural Background

Plaintiffs raised the samELSA claims in an earlier civil actiorMejia
v. BrothersPetroleum LLC, No. 12-2842 (E.D. La filed Nov. 28, 2012%. The
Mejia action wasinitially broughtin November2012 againsta group of
convenience stores operating under the name BrsthReod Mart,owned
and operated by IntaHamdan(*Hamdan Defendants’j In July 2014,
Judge Helen Berrigan granted the plaintiffs’mottorproceed as a collective
action in that case Mejia, 2014 WL 3530362 On June 8, 2015, the
plaintiffs filed a thirdamended complairegdding e LKM Defendantso the
Mejia case®

Imad Hamdan asked the court to stay khejia proceedings because
of a criminal investigation into hialleged employment aindocumented

workers at Brothers Food Ma¥ft In September 2014, Judge Berrigan
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Motion to Stay, No. 122842, ECHNo. 88.

2

o 0o WN P



granted a partial stay of discovery as to undocute@mworkers in order to
safeguardHamdan’s Fifth Amendment right against sel€rimination?’
Judge Berrigarnater recused herself anthe casewas trarsferred to this
section oftheaurt.8 In September 2015, tH&urt converted the partial stay
into a complete stay of the proceedirfgs.

The parties held a status conferengéh the Courton March 17,
201610 At the status conference, the Court provided piEsmwith the
opportunity tomove tosever their claims against the LKM Defendants from
their claims against theHamdan Defendantsand file an amended
complaintl® The Court directed the Clerk, if an ameed complaint was
filed, to assign a new case numbetheamended complaint withraotation
that the case is related to tiMeejia litigation.’2 The Court granted the
plaintiffs’ motion to sever their claims againstetiKM Defendants3 On
June 14, 2016the plaintiffs fled a collective actioncomplaintagainst the

LKM Defendants4

7 Orderon Motion to StayMejia, No. 122842, ECHNo.107.

8 Order ReAllotting Case Mejia, No. 122842 ECFNo. 114.

9 Order on Motion taContinue Mejia, No. 12-2842,ECFNo. 211.
10 R. Doc. 11at 1.

n Id. at 2.

12 Id.

13 Order on Motion to SeveMejia, No. 122842, ECF N0236.

14 R. Doc. 1.
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B. Factual Background

Defendants operate convenience stores in the grédg& Orleans
areal’®> Plaintiffs andother members of the putative clase current and
formernon-exempthourly employees employed by thef@ndantsas cooks,
cashiers, or general store operatiargheirconvenience store8 The named
plaintiffs were employed by the defendants for vas@eriods between 2010
and 2015Y

Plaintiffs allege thathe defendant®ngaged in a deliberate and willful
policy and practice of failing to pay neexempt, hourly employees overtime
pay as required under FLSKR According to thecomplaint the named
plaintiffs worked about70-80 hours per week for theetendans$ but were
not paidlegally required overtime for houwgorked in excess of 40 hours per
week?® Plaintiffs further assert thatlefendants unlawfully deducted
requred business expenses frdimeir pay, failed to maintain proper time
records as required dgw, and failed to compensate plaintiffs for allure

worked?20 Plaintiffs seek payment of unpaid wages, liquidatemages,

15 Id. at 7 130.

16 Id. at 29 2.

7 Id. at 8 134-36.

18 Id.at 22 1.

19 Id. at 8138-39.

20 R. Doc. 1at10-11951-53.



statutory penalties, interest, costs, and attomfes?! Theyalso ask that
defendams be enjoined from continuing their agiedunlawful policies??2

Plaintiffs now move to proceed as a collective aatiaskingthe Court
to conditionally certify the collective under 29 U.S.€ 216(b) and to
authorize notice to potentiadlass memberd The gdaintiffs seek to
represent classconsisting of:

All current and former nomexempt hourly employees who

have been employed by LKM Enterprises, LLC; LKM

Convenience, LLC and Lenny Motwani d/b/a “Brothé&sod

Mart” and/or “Magnolia Express,” or which were selgsiently

known as “Magnolia Express,” in the State of Loaisa during

the time period oNovember 28, 2009 through the preséht.

Plaintiffs allegethat members of thiproposed classre similarly
situated because thal have similar jobpositions and requirements, are
subject tosimilar terms and conddns of employment, and amsabject to
common policies and practices that deny them orextpay and result in

unlawful deductions of the cost of required unifa@rand nametagom

their wages> Defendants do not oppose conditiboartificationbutobject

21 Id at 12.

22 Id.

23 R. Doc. 15 at-P.
24 Id. at 1.

25 R. Doc. 151at 2-3.



to the daintiffs’ proposea definition of the class, the form and contenthod

proposed noticeandaspects ofhe paintiffs’request for informatior#é

1. DISCUSSION

A. Conditional Class Certification

Plaintiffs seek tdring this FLSA action onbehalf of‘themselves and
other employees similarly situated.” 29 U.S.C. § ()6 Potential class
members must affirmatively oph to participate in a 8 216(b) collective
action.ld. The Fifth Circuit has not adopted a specific apmioto determine
when employees are “similarly situatédbut federal district courts
commonly apply the twatep Lusardi approachdescribedin Mooney v.
Aramco Services Cpb54 F.3d 120,/1213 14 (5th Cir. 1995) overruled on
other grounds539 U.S. 9(02003) SeeEsparza v. Kostmayer Construction,
LLC,No. 154644, 2016 WL 3567060, at *2 (E.D. La. July 1, 2016 Case v.
Danos & Curole Marine Contractors, LL®los. 142775, 142976, 2015 WL
1978653, at *4 (E.D. La. May 4, 2015\ hite v. Integrated Et

Technologies, IncNo. 132186, 2013 WL 2903070, at *3 (E.D. La. June 13,

26 R. Doc. 16 at 2.



2013);Williams v. Bally's Louisianalnc., No. 55020, 2006 WL 1235904,
at *2 (E.D. La. May 5, 2006).

The first step of théusardianalysis is the “notice stageMooney 54
F.3d at 1213. At this stage, the Court must determine whether to
conditionally certify a class and allow notice totpntial class memberH.
at121314. Courts applha “fairly lenient standard” thadppears “to require
nothing more than substantialegations that the putative class members
were together the victims of a single decision,ig@glor plan.”ld. at 1214,
1214 n.8 ¢iting Sperling v. HoffmafLa Roche, InG.118 F.R.D. 392, 407
(D.N.J. 1988).

Plaintiffs meet the standard for conditional cectition. Theyhave
submittedaffidavits alleging thatthe named plaintiffand other potential
class membersvere subject tocommonunlawful practices and policies
Defendants’ practices allegedly included a refusabay overtime wages,
requirement that employeesay for uniforms and nametagsut of their
wages, a failure to pay the federal minimum wagea result of unlawful
deductionsanda failureto maintain proper timekeeping recort##sJudge

Berrigan applied théusardistandard taonditionally certifya classbased

27 R. Doc. 151 at 12.
28 Id. at 12-13.



on the sameallegations?® Mejia, 2014 WL 3530362 at *2-3. Defendants
acknowledge thaplaintiffs’ burden at this stage is “lenient” and dmt
oppose conditional certificatigmlthough they reserve the right to mowee f
decertification at a later poirs®

The parties dispute the appropriate time periodher classPlaintiffs
propose that the conditionally certified class ud® all current and former
non-exempt, hourly employees employed by thefeshdantsin Louisiana
since November 28, 2009.This proposedime period extends three years
beforethe date of the original complaint Mejia.32 Alternatively, gaintiffs
suggesta time period beginning three years befohe filing of the third
amended complaint odune 30, 20153 The third amended complaint
added the LKM Defendants to thvejia matter34 Defendantsassert that
Plaintiffs’ classdefinition is overbroad and asthat the class be limed to
employees who worked foredlendants within three years of the date of this

order.s35

29 Id.at 7, R. Doc. 16 at 2.
30 R. Doc. 16 at 2.

31 R. Doc. 15 at 1.

32 R. Doc. 19 at 3.

33 Id. at 4.

34 Id.

35 R. Doc. 16 a#-5.



The statute of limitations to bring wage claims end~LSA is two
years, or three years in the case of willful vicdats. 29 U.S.C. § 259n FLSA
collective actions, the statute of limitations contes to runas to individual
claims wntil a putativeclass member files a written consent to join thtecac
29 U.S.C. § 26. Defendants thus argue thdaiptiffs’proposed class would
include untimely claims$

At the conditional class certification stag&ourts have not been
consistenin whether thdclass]time period runs relative to the date of the
complaint or réative to the date of the coustorder conditionally certifying
the matter as a collective actioWhite 2013 WL 2903070, at *10Courts
in this District haveordered that FLSA collective action notices inclualk
persons employed up to three yebefore thedate of the complaintSee
Case, 2015 WL 1978653 at *7; Mejia, 2014 WL 3530362W hite, 2013 WL
2903070, at *10but see Wellman v. Grand Isle Shipyard¢l No. 14831,
2014 WL 5810529 at *5 (E.D. La. Nov. 7, 2014)eclining touse date of
complaint to determine notice period where claimeuld be bared by
statute of limitations)Camp v. The Progressive CorfNo. 012680, 2002

WL 31496661 at *6, *6 r6 (E.D. La. Nov. 8, 2002) (same).

36 R. Doc. 16 at 5



This case differs from most FLSA conditional certification sas
because of its complex procedural histoiffhis matterpresentsinresolved
issues regardinthe statute of limitations and possible tolling thiae Court
need not address at timeDefendants will havahe opportunityat the
appropriate timeto challenge the timeliness of any claims brouglyt b
putative plaintiffs who wish to opih to the litigation

The Courtdefinestheclass period asegimningonJune30, 2012, three
years before the filing of the third amended conmtleadding the LKM
Defendants. Although plaintiffs argue that the third amended complaint
relates back to the date of the original complathey do not explairhow
this would affect thestatute of limitations fopotentialopt-in plaintiffs.3”
The Court thus finds that thegppropriate reference point to define the class
Is thedatea complaint was filed against the LKM Defendantfonare the

subject of the conditional certification monio

B. Form of Notice and Consent Forms
Defendants contest several aspects ofplamtiffs’ proposed notice
to putative class membeyrgcluding the notice'slescription of @fendants’

position andanguagehatdefendants claintonstitutesmproper

37 R. Doc. 19 at #4.
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solicitation.38 Defendantslsorequesthat the notice be modified to
inform potential class members that neither pamiestheir counsel may
communicate witlpotentialplaintiffs during the opin period unless the
potentialplaintiff initiates communication®

Defendantsequest that counsel be ordered to meet and cawvear
the draft notice!® Plaintiffs do not oppose this request askthat the
Court set a deadline dbdays from this order for the parties to meet and
confer andsubmit their agreediponnotice?l

Theparties are directed tmeetand confer within 15 daysegarding
the form of the noticand consent formsThe parties are further directed
to submit goint proposed notice and consdontm within 21days of this
order. Ifthe parties ag unable to agreeach partyhall submit their
proposed notice and consdntms, along with their objections to the
opposing party’s notice and consent farto the Court within21days of

this order.

38 R. Doc. 16 at 3.
39 Id. at 9.
40 Id. at 3.
41 R. Doc. 19 at 8.
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C. Production of Contact Information

Plaintiffs askthat the Court orderefendants to ppduce, withinl4
days, a computereadablaedatabase that includes the names of all potential
members of the clasalong withtheir last known mailing address, email
address, telephone number, and social security reart¥b

Defendants oppose the production of social secuntiynberson
privacy and security groundd Plaintiffs haveagrea to defer their request
for social security numbers until it becomes clsach information is
necessary to locate putative class mensd* Therefore, theCourtneed
notconsider the production of social security numbeerghis time.

Defendants also oppose the production of telephmmaberst> They
argue that telephone numbers are unnecessary tarenand could
increase the risk ofimproper communicatigfidn responseplaintiffs
contend that text messagarethe best form of notice because putative
class members may have changed addresses durimpgtidency of this

litigation.4” Multiple courts in this District have ordered the productain

42 R. Doc.15-1 at 15.
43 R. Doc. 16 at 6
44 R. Doc. 19 at 7
45 R. Doc. 16 at 7.
46 Id.

47 R. Doc. 19 at 5.
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telephone numbers in similar cas8&e Jones v. Yale Enft Servs., |riNo.
14-2831,2015 WL 393613pat *3 (E.D. La. June 26, 2015ase 2015 WL
1978653, at *8 W hite 2013 WL 2903070 at *1Access to telephone
numberswill facilitate notice, and the Court orders defendants to produce
them.

Defendants further argue that the proposed timepédor
production is too short and request 8@ysrather than 14days48 Plaintiffs
do not oppose thisequest*® The Court orders that theamesand contact
informationof potential opiin plaintiffs be produced within 30 days of the

date of this order.

D. Length of Opt-in Period

The parties disagree on the length of tippgential class members
should have to opin to the collective actionPlaintiffs propose that
putative plaintiffsreturn signed consentrims to paintiffs’counselno later
than120 days aftethe notice and consent forms are mai#@defendants

argue that this period is too long and request @i periodof 45 days

48 R. Doc. 16at?7.
49 R. Doc. 19 at 8.
50 R. Doc. 151 at 16.
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from the date the Court approves the notieen reply, daintiffs contend
that a 120 day opin period is necessary because the contact infoion an
defendants’possessioslikely to be outdateénd some putative plaintiffs
may be difficult to locaté? Both parties cite district court opinions in
support of their proposed time perigdsough efendants cite multiple
cases that provided a 60 day aptperiod>3

The Court acknowledges thplaintiffs may face additional difficulties
In contacting ptentid class members as a resultlbé passage of time
since thehird amended complaint was filedutfindsthat an optin period
of 90 days from the datde Court approves notice is sufficiebtee
Baricuatro v. Indus. Pers. & Mgmt Sesyinc., No. 122777,2012 WL

5986467, at *2 (E.D. La. Nov. 29, 2012).

[11. CONCLUSION

For the foregoing reasonBkl IS ORDERED that [aintiffs’ motion to
conditionally certify this matter as a collectivetimn is GRANTED. The

Court conditionally certifies this matter as a ealive actionincluding all

51 R. Doc. 16 at 9.
52 R. Doc. 19 at 6.
53 R. Doc. 16 at 8; R. Doc. 19 at 7.
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current and former noexempt, hourly employees who have been employed
by LKM Entemrises, LLC; LKM Convenience, LLC and Lenny Motwani
d/b/a “Brothers Food Mart” and/or “Magnolia Exprgsser which were
subsequently known as “Magnolia Express,” in th&t&wof Louisiana during
the time period ofune 30, 2012hrough the present.

ITIS FURTHER ORDERED that the parties meet and confegand
faith regarding the notice and consent forms that wiltistributed to class
memberswvithin 15 days of the entry of this order. The pastshallsubmit a
joint proposed notice and consent form to the Cauthin 21days of the
entry of this order. If the parties are unable fpese, the parties shall each
submitto the Court within21days of this order(l) their proposed notice
and consent forms and (2) their objections, withsarting authorityto the
opposing party’s notice and consent forms.

ITIS FURTHER ORDERED thatefendantshall have 30 daykom
the date ofthi®rderto provide paintiffs with a computeireadable database
containing all potential opin plaintiffs’ names, last known ailing
addresses, telephone numbers, and email addredgé®re is any dispute
or uncertaintyegardingwhether an individual is a potential ept plaintiff,

thedefendants shall produce the individual’s informatio
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IT IS FURTHER ORDERED that potemticlass members may opt
to this collective action ithey provide their consent forms to lgintiffs’
counselno later than90 daysfrom the date the Court approves notice
Plaintiff's counsel shall file consent forms withe Court on an ongoing basis

and no later than two weeks after the end of thalf0 period.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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