Patrick v. Tractor Supply Company Doc. 30

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARY PATRICK * CIVIL ACTION
*

VERSUS * NO. 16-10755
*
*

TRACTOR SUPPLY CO. SECTION "L" (5)

ORDER & REASONS

Before the Court aréwo motions: Defendant Tractor Supply Company’s Motion for
Summary JudgmenR.13,andPlaintiff’'s Motionseeking a default judgment, an order striking the
pleadings, or an adverse inferewlce to spoliation of evidencB.14.The Court has reviewed the
parties’ arguments and applicable law, and now issues this Order and Reasons.

l. BACKGROUND

This personal injury action arises out of an alleged-afigfall incident that occurred on
November 7, 20150n May 27, 2016, Plaintiff filed suit against Defendant in thed3Ridicial
District Court for theParish ofTerrebonne, State of Louisiana. R. Dodl.Plaintiff allegeghat
while visiting Defendant’s store she tripped and fell oogre and/or cable win@ the aislesand
walkways R. Doc. 11 at 3.Plaintiff claimsthat she suffered injuries asesult of the fall which
required “extensive medical tr@a¢nt, including knee surgery.” R. Docllat 3 Plaintiff seeks
past, present, and future damages for medical expenses, pain and sufferingydieabiicome,
and other yet undetermined damsge. Doc. 11 at 4

On June 17, 2016, Defendant filed a Notice of Removal in this Court, alleging federal
diversity jurisdictionpursuant to 28 U.S.C. § 1332. R. Doc. 2.dDn that same date, Defendant
filed an Answer denying atif the Plaintiff'sallegations. R. Doc..2n its AnswerDefendant raised

a number of affirmativeafenses, including contributory negligence, comparative fault, and failure

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2016cv10755/184497/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2016cv10755/184497/30/
https://dockets.justia.com/

to mitigate damage®. Doc. 2.
I. Defendant’s Motion for Summary Judgment (R. 13)

Defendant argues thitfis entitled to summary judgment because Plaintiff cannot establish
the essential elements of her case and there are no issues of material fact. R DE3egudant
asserts that it is a merchant, and therefore liability in this case is govgrhedifiana premises
liability law. R. 13 at 6. To recover under La. R. S. 9:2800, the Plaintiff must demoi(jretere
was “an unreasonable and reasonably foreseeable rick of harntha{Pefendant “created or
had actual or constructive notice of thendition,” and (3) that Defendant “failed to exercise
reasonable care.” R. 13 af6Defendant contends the undisputed evidence proves that it did not
have actual or constructive notice of the allegedly hazardous condition, and thierefooeliable
under Louisiana law.

According to Defendantis store managewalked through the sieswhen he closed the
store the eveningefore the accident, and there were no ropesble wireson the floorat that
time. R. 13 at 3. Additionally, the manager testified that prior to opening the store on November
7, 2015, he again walked througte tstore—including theareawhere Plaintiff eventuallyell—
and verified there was nothing on the ground. R. 13 at 3. After ensuring the aisles and walkways
were clear, he ggned the storat 8:00 a.m. R. 13 at 4. The manager testified that no one purchased
any rope or cable wireetween the time he opened the doorwahdn Plaintiff fell at about 8:15
am.R. 13 at 4.

Defendant argues that Plaintiff does not allege it had actual notice of the afipget
hazard, and therefore Plaintiff must prove it had constructive notice of thedijldtazardous
condition. R. 13 at 8. “To prove constructive notice, the claimant must show that the substance

remained on the floor for such a period of time that the defendant merchant would baverdis



its existene through the exercise of reasonable care.” R. 13 at 8 (¢iintg v. WalMart Stores,
Inc., 699 So. 2d 1081 (La. 1997Y o0 meethis burdenPlaintiff must demonstrate “the condition
existed for some time before the fall.” R. 13 at 8. Defendant atiaethe Louisiana Fifth Circuit
Court of Appeals determined that “when a premises is inspected prior to openangamngerous
condition may have been created approximately 30 minutes thereafter . . . timestratice
cannot be imputed to the Defendant merchant.” R. 13 at 11 (8tog v. Dillards, Inc, 14-755
(La. App. 5 Cir. 3/11/15), 169 So. 3d 468, 73 hus, Defendant contends that under Louisiana
law, Plaintiff has failed to demonstrate the Defendant had constructive obtibe allegedi
hazardous condition, and Defendant is entitled to summary judgment. R. 13 at 11.

a. Plaintiff’'s Opposition (R. 15)

Plaintiff opposes the motion, and argues that the incident did not occueitimi8:25
a.m.or 8:45 a.m., which at least raises a facpa¢stion regarding whether Defendant had
constructive notice of the hazardous condition. R. 15 at 1. According to Plaintiff, Defelogant
not dispute the cable wire was strewn across the aisle at the time of thetirRidb at 2. Further,
Plaintiff argues the timeline of events outlined in Defendant’s motion is unreasonable, ansl implie
a “phantom shopper” entered the store and placed the cable wire on the flo@isiethest before
Plaintiff's accident. R. 15 &. Next, Plaintiff explains that initially there was video surveillance
of the event, however, it was destroyed before Plaintiff had a chance to review #ge fddtus,
Plaintiff contends without video evidence of the time of the accident, the tinoélthe incident
is still an issuef disputed fact, anBefendant’'ssummary judgmentnust be denied. R. 15 at 4.

b. Defendant’'s Reply (R. 29)
Defendant argues that Plaintiff's Opposition only raises two disputedd {agthe time the

accident occurred, and (2) allegations that the Defanitiéentionally destroyed surveillance



footage. R. 29 at IDefendantaversthat neither of these issues are actually genuine issues of
material fact that preclude summary judgment. R. 292atFirst, Defendant alleges that Plaintiff
testified in her deposition that the incident occurred shortly after 8:10Ra28.at 23. Ddendant
admitsthe store manager testified the accident may have occurred as late as 8:25 a.guebut ar
even if that were the case, those additional fifteenutes are insufficient to demonstrate the
Defendant had constructive notice of the hazard under Louisiana law. R. 29 at 3.

SecondDefendant contends that the video footage was irrelevant, and Plaintiff' diallega
that Defendant intentionally destroyed the video does not create an issue adl fetethat
precludes summary judgment. R. 28at. According to Defendant, the store manager reviewed
the footage and confirmed it did not show cable on the floor, the area where the incdergicyc
or depict the Plaintiff's fall. R. 29 at 4. Thus, Defendant argues the undisputeddautastrate
it did not have constructive notice of the alleged hazard, and it's motion seekmgasy
judgment should be granted.

c. Law and Analysis
1. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interregjand
admissions on file, together with the affidavits, if any, show that there is no gesslieeas to
any material fact and that the moving party is entitled to anjatd as a matter of lawCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986) (citing Fed. R. Civ. P. 56(c)). “Rule 56(c) mandates the
entry of summary judgment, after adequate time for discovery and upon motion, agadanist
who fails to make a showirgufficient to establish the existence of an element essential to that
party's case, and on which the party will bear the burden of proof at laial"party moving for

summary judgment bears the initial burden of demonstrating the basis for sujagenent and



identifying those portions of the record, discovery, and any affidavits supptrgngpnclusion

that there is no genuine issue of material faattat 323. If the moving party meets that burden,
then the nonmoving party must use evidence cognizable under Rule 56 to demonstrate the
existence of a genuine issue of material fiactat 324.

A genuine issue of material fact exists if a reasonable jury could retterdiat for the
nonmoving party. See Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1996).
“[U]nsubstantiated assertions,” “conclusory allegations,” and meretraiae factual bases are
insufficient to defeat a motion for summary judgm&de Hopper v. Frankié F.3d 92, 97 (5th
Cir. 1994);see also Andersprl77 U.S. at 24%0. In ruling on a summary judgment motion,
however, a court may not resolve credibility issues or weigh evid8eeelnt'| Shortstop, Inc. v.
Rally's Inc, 939 F.2d 1257, 1263 (5th Cir. 1991). Furthermore, a court must assess the evidence,
review the factsand draw any appropriate inferences based on the evidence in the light most
favorable to the party opposing summary judgm&et Daniels v. City of Arlington, Te46
F.3d 500, 502 (5th Cir. 2001Reid v. State Farm Mut. Auto. Ins..C684 F.2d 577, 578 (5th Cir.
1986).

2. Analysis

Under Louisiana law, “[a] merchant owes a duty to persons who use hisspsetui
exercise reasonable care to keep his aisles, passageways, and flooromedheaafe condition.”
La. R.S. § 9:2800.61In a negligence clan brought against a merchant for. damages as a result
of an injury. . . sustained because of a fall,” the plaintiff must prorneaddition to elements of
negligence, all of the following:

(1) The condition presented an unreasonable risk of harhetolaimant
and that risk oharm was reasonably foreseeable;

(2) The merchant either created or had actual or constructive notice of the
condition which caused tldamage, prior to the occurrence;



(3) The merchant failed to exercise reasonable care. terngi@ing
reasonable care, the absence of a written or verbal uniform cleanup or safety
procedure is insufficient, alone, to prove fedio exercise reasonable care.
La. R.S. 9:2800.6(B). The Act further states that “ ‘constructive notice’ meansatimarm has
proven that the condition existed for such a period of time that it would have been iidabve
the merchant had exercised reasonable care.” La. R.S. 9:2800.6(C).

Here, the parties dispute whether Defendantdwam$tructive noticef the hazard at the
time of the accident. Central to this dispute is the exact timeline of the events thaigmiorits
motion, Defendant states that the accident occurred shortly after Plaiteifée the store at 8:10
a.m. Plaintiff avers the aa®nt may have occurred as late as 8:25 or 8idbmorning. Having
reviewed the depositions, the Court frttlat this issue is a disputeaaterialfact. In Plaintiff's
deposition, she explains “I think it was like ten after eight when | got there.”-R.a139. After
entering the store, she walked around trying to find a clear path, but there wépteroutitomers
and animals in the aisle waitihgy the vaccination clinicSeeR. 134 at 4046.0nce she had tried
to walk down a few different aisleshe eventually proceeded down the aisle where the accident
occurred. R. 13} at 4650. During the store manager’s deposition, he explained that he walked by
the area where Plaintiff fell at approximately 7:45 a.m., and did not see the c¢abl@a whe
walkway. R. 135 at 15. He then opened the doors to the store at 8:00 a.m. Because of a vaccination
clinic the store was holding that day, when Plaintiff entered at 8:10 a.m., thexesavenany
people inthe vaccinatiodine with their petsmany of the aiglswereimpassableSeeR. 134 at
4046; R. 135 at 21. She was forced to maneuver around these people, until she walked down this
particular aisle anttipped and fell.

Based on Defendant’s timeline of events, the store manager walked past thetheea of

accident around 7:45 a.m., and did not see any cable wire in the aisle way5 Bt 13. Then,



after numerous people and animals entered the store, Plaintiff tripped overetla¢ 8/25 a.mit
is undisputed that the wirewhich was dark grey, andmsilar in color to the concrete floorirg
was on the floor and created a hazard. However, it is unknown how the wire could have been
strewn across the aisle in the forty minutes between when the store man&gedrpesk the area
and the Plaintiff’'s fall.

Defendant argues thahder the Louisiana Fifth Circuit Court of Appeals decisio8antt
v. Dillard's, Inc, a hazard that is on the floor for thinginutes cannot impute constructive
knowledge to the Defendant.-¥55 (La. App. 5 Cir. 3/11/15), 169 So. 3d 468, 473. W&dett
is not binding on this Court, there are several factors in this case that leddiféoemt outcome.
First, inScott the manager testified that the slipping hazaadsign which fell off the doe+had
been stuck to the wall with adhesive, and was waiikely to fall. Second, the area had been
cleaned, all debris was removed, and the manager “inspected” the area prioirig tpeedoors.
In this case, the store manager indicates store managers are requiretk tthéwlloor to make
sure nothing is on the floor” and anything that was blocking the aisles would have been moved. R
134 at 11. He explains he did not notice anything out of the ordinary when he passed the area to
open the door. R. 13-4 at 15.

However,he does not offer any details about the inspection he completed that morning,
nor does he explain how he knew the aisle was free of hazards. Instead, he tagrelihat he
did not see the wire across the walkwahe same wire Plaintifflid not see before she tripped
and fell The video footage of the end of the aisle could have been helpledtarmining whether
Defendants had constructive notice of the wire in the aisle, as it couldshewathe manager
walking past and inspecting this area. However this footage was destDogadng appropriate

inference in the light most favorable to the nonmoving party, the Court finds there is an issue of



material fact regarding whether the store managgected the aisle and if he did, whether he
failed to notice the cable when he walked by at 7:45 a.m., and whether the conditie lergpt
enough as to give Defendant constructive notice of the hazard. Therefore, Defenddiotisfiv
Summary Judgment must BENIED.

1. Plaintiff's Motion for Default Judgment and to Strike Pleadings (R. 14)

Plaintiff has filed a motion seeking a defguiigment,to strikepleadings, or an adverse
inference based on spoliation of evidence. R. 14 Ridintiff argues that Defendant “willfully
and intentionally” destroyed or disposed of relevadeo footageafter it received Plaintiff's
written demand, and thus a sanction for spoliation is appropriate. R. 14 at 1. Accordaigtifs, Pl
after she reported the accident to the store manager, he went to his officeveediwdeo footage
of the incident. R.4 at 2. The manager testified that the video depicted Plaintiff immediately after
the accident, “sitting on the floor against this endcap across from the door.” R. 14 atfanggger
later confirmed that the thirgarty claims administrator who storedamnaintains video footage
keeps all footage for three moasthefore it is destroyed. R. 14 at 2. Plaintiff avers that she sent a
letter to the security firm on January 21, 2016, less than three months afterdieatacequesting
that all video footageetated to the incident be preserved. R. 14 at 2. However, when Plaintiff
requested the video during discovery, Defendant explained that it no long existed. R. 14 at 3.

Plaintiff argues that at the very least the video shows Plaintiff immediately taée
accident, and was therefore relevant to this claim. R. 14 at 4. Plaintiff contehdsetlvadeo
would include direct evidence regarding when the manager checked the aisles leforg the
store, and this evidence would resolve the question of haythenhazard was present before the
accident, and therefore whether Defendant had constructive notice of theoligzzondition. R.

14 at 4.Further, Plaintiff argues that sanctions are warranted because Defeneaninactad



faith—it knew the video existed, even received a formal demand to preserve the,faathgsll
destroyed relevant evidence. R. 14-&t Zhus, Plaintiff seeks a default judgment, an order striking
the Defendant’'pleadings, or an adverse inference in this case.

a. Defendant’'s Oppodion (R. 18)

Defendant opposes the motion, and argues that it had no duty to retain irrelevant footage
that did not depict the accident. R. 18 at 1. Defendant explains that the accidentdocourre
November 7, 2015, and on January 21, 2016 its claimstdega received a letteta email from
Plaintiff's counsel requesting that “footage of the incident” be preserved. R. 18rah&diately
after receiving the email, the claims adjuster responded, “There is no vithe® lacation in the
area of your ¢ént’s alleged fall.” R. 18 at 5. According to the claims department, it never rdceive
additional correspondence requesting footage of other areas of the store, andlgvieatuadeo
was taped over, in accordance with the claim adjuster’s policiestidxddly, Defendant contends
that the store manager testified you “couldn’t see much of anything on the videéakiesefore it
is irrelevant. R. 18 at 4.

Defendant contends that Plaintiff has failed to allege a legal basis that support a
default pdgmentstriking Defendant’s pleadings, or an adverse inference. R. 18.d0&fendant
argues the party allegingpoliationhas the burden of proving the accused party had a duty to
preserve evidence, that evidence was relevant, and it was destrdyseti fenth. R. 18 at 7. As
explained above, Defendant contends that this footage was irrebsdhtiterefore Plaintiff was
not prejudiced by its unavailability. Further, the lawsuit was not filed until May 27, 2016, long
after the video had been destroyed Defendant did not have a duty to preserve the footage
Finally, it was destroyed in accordance with company policy, and not in bad faith Défesdant

arguessanctions for spoliation ameot warranted in this case, particularly in light of #gtere



manager’'sundisputed testimony that he checked the aisles for hazards prior to opening the store
on the morning of the accident. R. 18 at 10-11.
b. Plaintiff's Reply (R. 22)

Plaintiff timely replies, and argues Defendant did have a duty to presesvedéviant
evidence. R. 22 at 1. Plaintiff contends that under the spoliation doctrine, it is required to prove
Defendant had a duty to preserve evidence, and the Defendant intentionaibyetbshat
evidence. R. 22 at 2. According to Plaintiff, this dutysweeated when Defendant had notice the
evidence was relevant to litigation. R. 22 at 2 (cititenges v. Cliffs Drilling Companijo. 99—

2159, 2000 WL 765082, at *1 (E.Ma. June 12, 2000) (Vance, )J.Plaintiff senta letter of
representation to theaims admistrator demanding preservation of the footagéore it was
destroyed, and argues this put Defendant on noticevidencewas relevant to the litigation. R.
22 at 3. Finally, Plaintiff argues that the destruction was intentional, beidahsefootage had
shown evidence that was helpful to Defendant, namely that the store managestexbradu
inspection before opening the store, Defendant would have preserved the video. R. 22 at 4.
c. Law and Analysis
1. Law of Spoliation

Because¢his case is before the Court pursuant to this court's diversity jurisdictiomtne C
applies federal evidentiary rules rather than state spoliation Govelrey v. SunTrust Bank of
Georgia,431 F.3d 191, 203 (5th C2005) (citingKing v. lll. Cent.R.R.,337 F.3d 550, 556 (5th
Cir. 2003)); Lafayette Ins. Co. v. CMA Dishmachindky. 03-1098, 2005 WL 1038495, at *3
(E.D.La. Apr. 26, 2005) (Vance, J.). Under Rule 37, a court may issue an order imposing an array
of sanctions if a party “fails to obey an order to provide or permit discovéegl'R. Civ. Proc.

37(b)(2)(A). Here, where the alleged conduct occurred prior to the commenaanh&gation,

10



federal law provides that a trial court may exercise its discretion to ingao&tions on a party
responsible for the spoliation (i.e. intentional destruction) of relevant eviddiecges v. Cliffs
Drilling Company,No. 99-2159, 2000 WL 765082, at *1 (E.Ra. June 12, 2000) (Vanca.,);
see also Rimkus Consulting Group, Inc. v. Cammaeg8, F.Supp.2d 598, 612 (S.Dex.2010)
(“Spoliation is the destruction or the significant and meaningful alteration ofrexadg “Adverse
inference sanctionsafe properly viewed as among the most severe sanctions a court can
administer.” Spencer v. Hercules Offfsre, Inc.,No. 134706, 2014 WL 1681736, at *4 (E.D.
La. Apr. 28, 2014) (Vancd,).

For the spoliation of evidence doctrine to apply, the movant must prove two elements: (1)
that the partyvho had control over the evidence had a duty to pregeavére timethe evidence
was destroyed; and (2) that the destruction of evidence was intenBanaétt v. Pugh2015 WL
1245672, at *4 (E.DLa. March 18, 2015) (Barbier, JNtenges2000 WL 765082, at *2. “A duty
to preserve arises when a party knows or should know that certain evideheeastri® pending
or future litigation.”Premier Dealer Servs., Inc. v. Duhdwg. 12-1498, 2013 WL 6150602, at
*3 (E.D. La. Nov. 22, 2013) (Roby, M.J.)es also Dixon v. Greyhound Lines, 12014 WL
6087226, at*2 (ND. La. Nov. 13, 2014) (“The duty to preserve material evidence arises not only
during litigation, but also during the period before litigation when a party knewooiltds have
known that litigation was imminent.”{3arnett,2015 WL 1245672, at *4 (“In order for a party to
have a duty to preserve evidence, the party must have notice that the evidence istcetbeant
litigation.”). Further, it is well settled within the Fifth Circuit that an advergsré@mce drawn from
thedestruction of records is predicated on bad faithited States v. Wis221 F.3d 140, 154 (5th
Cir. 2000); King v. lllinois Cent. R.R.337 F.3d 550, 556 (5th Ci2003); Vick v. Texas

Employment Commissiobl4 F.2d 734, 737 (5th Cit975). “Culpabilty is not established by
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any bright line test, but rather, analyzed on a-tgsease basis.Premier Dealer Servs., Inc.,
2013 WL 6150602, at 5.
2. Analysis

Based on the undisputed facts, Defendant was aware that Plaintiff inteniied suft no
later than January 21, 2016. R. 18 at 5. The Court thus thelsvidencen questionwas relevant
to this litigation so the thrust of the Coustanalysis will focus on whethis destruction occurred
in bad faith. The facts do not support such a findilgen contacted by Plaintiff's counsel, the
claims administrator explainatidid not have any footage of the area of the alleged accident. R.
18 at 5. Plaintiff did not identify any additional footage she was seeking.

Plaintiff argues the footage showed Plaintiff after the accident, and maydraoastrated
whether and when the store manager inspected the area. While the Court agre&stmtion
may have bem relevant to the case, it does not demonstrate that the Defendant acted in bad faith
by destroying the videsurveillancein accordance with its normal retention policy. Plaintiff's
counsel requested “all video footage of the incident” and did not indicate he waginepfoesage
of the area surrounding the accident. Thus, believing there was no footage of deatatice
footageof the surrounding areaas destroyedby the time Plaintiff filed thisawsuit in May of
2016. Defendant’failure to retairthefootagewas not the result of a directed action to delete the
informationbut rather a failure tstopthe automatic deletigprocessSuch action, at best, amounts
to negligence and does not rise to the level of bad faith. Based on these facts, tli®€3onot
find bad faith on the part @efendanor itsthird-party claims administratpand finds that none
of Plaintiffs proposedremedies—a default judgment, strikingpleadings, oran adverse

inference—arewarranted in this cas8edJnitedStates v. Wis€21 F.3d 140, 154 (5th Cir. 2000)
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Thus,Plaintiff’'s Motion must bdDENIED. The Court will nevertheless allow the parties to admit

evidence of thesssuesduring trial.

IV.  CONCLUSION

For the foregoing reasond, IS ORDERED thatDefendant, Tractor Supply Company’s
Motion for Summary Judgment, R. 13D&NIED.

IT IS FURTHER ORDERED Plaintiffs Motion for Default Judgment, to Strike
Pleadings, or an Adverse Inference, R. 1DENIED . However, the parties shall be permitted to
admit evidence of the discovery issues surrounding the video surveillance at trial.

New Orleans, Louisianthis 30th day of January, 2017.

e &

UNITED STATES DISTRICT JUDGE
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