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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

BOUCHARD TRANSPORTATION COMPANY, CIVIL ACTION

INC., et al.

VERSUS CASENO. 16-11264

VT HALTER MARINE, INC., et al. SECTION: “G” (2)
ORDER

In this litigation, Plaintiffs Bouchard Traportation Co., Inc., M/V Donna J. Bouchard
Corp., B. No. 272 Corp., M/V Kim M. Bouchard Goyand B. No. 270 Corp. (“Plaintiffs”) allege
that Defendant VT Halter Marine, Inc. (“Defendant VT Haltdsfached a contract requiring
Defendant VT Halter to build a tugboat and bdagePlaintiffs when itinstalled “re-conditioned
and malfunctioning valves,” insteaflnew valves, onboard two vessel®laintiffs further allege
that Defendant VT Halter purchased the fauljwves from DefendantSajun Process Solutions,
LLC and Flowline Vale and Controls, LLE. Pending before the CoustDefendant VT Halter’s
“Motion to Compel Arbitration® and Plaintiffs’ “Motion to Stay Arbitration Having reviewed
the motion, the memoranda in support and in opipas the record, oral argument, and the
applicable law, the Court will grant Defendant Walter’'s “Motion to Compel Arbitration” and

deny Plaintiffs’ “Motion to Say Arbitration” as moot.

1 Rec. Doc. 33 at 3.
2 d.
3 Rec. Doc. 24.

4 Rec. Doc. 67.
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I. Background

A. Factual Background

In their complaint, Plaintiffs allege thateth entered into a contract with Defendant VT
Halter on February 13, 2013, requiring DefendantHNAlter to build two tug and barge units in
exchange for monetary compensationlaintiffs allege that Defendant VT Halter breached the
contract by installing reconditned and faulty valves on each barge even though the contract
required that new valves be installed in the bafgks.June of 2016, Plaintiffs allege, they
experienced problems on both barges caused by the faulty Yahsesoon as the problems began,
Plaintiffs notified Defendant VT Halter and gaitean opportunity to repair the problem, but
according to Plaintiffs, it failed to do oPlaintiffs assert that as a result of the defective conditions
caused by the faulty valves, both barges have keetered unsuitable for their intended use, and
Plaintiffs claim over $20 million in damagés.
B. Procedural Background

Plaintiffs filed a complaint in this matter on June 22, 2816n July 6, 2016, the Court
granted Plaintiffs leave to amend their complainexpressly state thetizenship of Defendant

VT Halter!! On July 19, 2016, Plaintiffs submitted motion to Magistrate Judge Joseph C.

5 Rec. Doc. 33 at 3.
61d.

7 Id.

81d. at 4.

°1d.

10 Rec. Doc. 1.

11 Rec. Doc. 8.



Wilkinson for leave to file a third amended aupplemental complaint for declaratory relief and
damages? which Judge Wilkinson granted on August 3, 28%.&n July 26, 2016, Defendant
VT Halter filed the instant motion to compel arbitrattérOn August 8, 2016, Plaintiffs filed an
opposition to the motion to compel arbitratidnwith leave of the Court, Defendant VT Halter
filed a reply*® On October 14, 2016, Plaintiffs filed a motimnstay arbitration, a request for oral
argument, and a motion for expedited consitlen of the motion tstay arbitratiort/ The Court
granted Plaintiffs’ motion for expedited considtion and heard orarguments on October 19,
201618

ll. Parties’ Arguments

A. Defendant VT Halter's Motion to Compel Arbitration
1. Defendant’s Arguments in Supportof the Motion to Compel
In its motion to compel arbitratiof, Defendant VT Halter argudbat Plaintiffs’ claims
are “plainly subject to the atbation provision” in the contract that the parties executed on

February 13, 201% Consequently, Defendant VT Haltegaes, Plaintiffs’ complaint should be

12 Rec. Doc. 19.
13 Rec. Doc. 32.
14 Rec. Doc. 24.
15 Rec. Doc. 39.
16 Rec. Doc. 45.
17 Rec. Docs. 67, 68, 69.
18 Rec. Doc. 70.
19 Rec. Doc. 24.

20 Rec. Doc. 24-1 at 2.



dismissed and its claims against Defend&ntalter must be resolved by arbitratihDefendant
VT Halter asserts that the pagiexpressly agreed that dispsitamong the parties are to be
resolved either through negotiations among etreelevel personnel (fanon-technical disputes)
or by a jointly appointed “ABS surveyof? If any dispute cannot begelved through either of
the foregoing manners, Defendavil Halter argues, “then theghall be resolved through
arbitration.®® Defendant VT Halter asserts that the@dn language of theontract created a
binding obligation to utiliz arbitration, rather than the cosytstem, for determining contractual
disputes®

Defendant VT Halter asserts that determimatba motion to compel arbitration depends
on two conditions: 1) whether theers a valid agreement betwettre parties and 2) whether the
dispute in question falls within the scope of that agreefebefendant VT Halter argues that
even technical disputes fall within the broadgse of the valid agreement between the patfies.
Defendant VT Halter rejects Phiffs’ argument that the agreemt does not apply to technical
disputes and argues that Pldistishould have, but never did seek a resolution of the technical
dispute by submitting it to an ABS surveydrEven if an ABS surveyor was not available,

Defendant VT Halter argues, thentpuage in the contract expresghovides that in the event a

2l]d. at 5.

22 |d. Although neither party explains this acronym, it appehey are referring to an American Bureau of
Shipping surveyor.

2 |d. (emphasis in original).

24d. at 6.

25 |d. (citing Fleetwood Enterprises, Inc. v. Gaskar@p0 F.3d 1069 (5th Cir. 2002)).
26 1d. at 7.

27d.



surveyor is unable to resolvetechnical dispute, the partiesahsubmit the dispute to binding
arbitration?® Even if the dispute was “arguably arbitigb Defendant VT Halter argues, it must
be referred to arbitratiof.

Next, Defendant VT Halter asserts that theipa expressly incorpated the Commercial
Arbitration Rules of the Amaan Arbitration Association(*AAA”) into their arbitration
agreement and have agreed to arbitrate, not litigate, arbitrdbiligfendant VT Halter asserts
that Rule 7(a) of the AAA Rules expressly stated tthe arbitrator shalhave the power to rule
on his or her own jurisdiction, including any objent with respect to the existence, scope or
validity of the arbitration agreementt”According to Defendant VHalter, the Fifth Circuit and
Second Circuit (applying New York law, the govieagnlaw of the contragt as well as several
other circuits, have held thdte express adoption of the AAA relpresents cleavidence that
the parties agreed to arbitrate the issue of arbitrability if disgétadcordingly, Defendant VT
Halter argues, it is for the arbitration panel, tie Court, to determinehether the disputes at
issue are, in fact, arbitrabl® Defendant VT Halter argues that Plaintiffs, as the parties resisting
arbitration, have the burden pfoving the disputes are not arbitrable, which they have failed to

do3*

2 1d.

29 1d. (citing Waverly Mineral Products Co. v. United Steelworkers of America, AFL-CIO, Local Ng. 8209
633 F.2d 682, 684 (5th Cir. 1980)).

30 1d. at 8.
31 d.

32 |d. (see, e.gPetrofac, Inc. v. DynMcDermott Petroleum Operations, 687 F.3d 671, 675 (5th Cir.
2012);Contec Corp. v. Remote Solution C298 F.3d 205, 208 (2d Cir. 2005)).

3 1d.

34 1d. at 8-9 (citingAm. Heritage Life Ins. Co. v. Lang21 F.3d 533, 539 (5th Cir. 2003)).
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Finally, Defendant VT Halter argues in the alternative that the Court should stay Plaintiffs’
claims in favor of arbitration in accordaneéth the contract and $gon 3 of the Federal
Arbitration Act (“FAA”).3® Defendant VT Halter argues that@@ion 3 of the FAA provides for a
stay of legal proceedings wheneube issues in a case are Witlthe scope of an arbitration
agreement and that this provision is mandatbrccording to Defendant VT Halter, where there
is a written agreement to arbitrate and the issaisgd are within reachf that agreement, the
Court has no discretion under Sent® of the FAA to deny the std).Thus, because Plaintiffs’
claims fall within the scope of the agreement, Defendant VT Halter argues, that the Court has no
discretion to deny the stay and must grant Defend@rtalter’s request to stay all claims pending
arbitration or dismiss Plaintiffs’ clain$.

2. Plaintiffs’ Arguments in Opposttion to the Motion to Compel

In their opposition to Defendant VT Halter's motion to compel arbitration, Plaintiffs argue
that the Court is the proper bodydetermine whether the partiesegd to arbitrate a particular
grievance®® Plaintiffs further argue that the “intentthie arbitration provisionih the contract did
not apply to claims like theirs “unless the cdimh precedent of the joint appointment of an ABS
surveyor by both parties was mét."Because the parties did not appoint an ABS surveyor,

Plaintiffs argue, the arbitration provision does apply and the Court should deny Defendant VT

35 1d. at 9 (citing 9 U.S.C.A. § 3).

36 1d. (citing Complaint of Hornbeck Offshore (1984) Cor@81 F.2d 752, 754 (5th Cir. 1993)).
371d. (citing Hornbeck Offshored81 3.Fd at 754).

38 |d. at 9-10.

3% Rec. Doc. 39 at 2 (citin@il, Chemical and Atomic Workers’ Intern. Union, Local 4-4447 v. Chevron
Chemical Cq.815 F.2d 338, 340 (5th Cir. 1987)).

401d.



Halter's motion to compel arbitration, issue adesrstaying arbitratioproceedings, and proceed
with hearing the parties’ claints.

Plaintiffs next argue thadew York law governs the contraand that New York law holds
that questions of arbitrability are foretludiciary to decide, not an arbitraférPlaintiffs further
urge that the instant disputeaigechnical dispute and is, therefpnot subject to arbitration under
the plain language of the contrdétBecause, Plaintiffs argue, the two condition precedents
outlined in the contract (appointment of a ABS sy and inability of the surveyor to resolve
the technical dispute) were not satisfied, theaimistechnical dispute Butside the scope of the
arbitration agreemefit. Plaintiffs argue that New York lamandates a judicial determination of
whether this dispute falls outside the scop¢hefarbitration agreemerigcause the “threshold
determination of whether a cotidn precedent to artsation exists and wdther it has been
complied with is for the court to determin®.’Plaintiffs argue that beaae neither Plaintiffs nor
Defendant VT Halter appointed an ABS surveyor within the five day time period required in the
contract, a condition precedent tbigration was not met, and the cradt is clear that the parties
did not intend to go to arbitiian failing this condition precedeftt.

Next, Plaintiffs contest Defendant VT Halteargument that the parties must arbitrate

41d.

42 1d. at 7 (citingSmith Barney Shearson, Inc. v. Sacharé89 N.E.2d 884 (N.Y. 1997Nationwide Gen.
Ins. Co. v. Inv'rs Ins. Cp332 N.E.2d 333 (N.Y. 1975)egislature of Cty. Of Rensselaer v. AJI863 N.Y.S.2d
554 (App. Div. 1974)).

43 |d. at 8.
44 1d.

45 |d. (quotingIncorporated Village of Floral Park v. Floral Park Police Benevolent Ast/hN.Y.S.3d
463, 466 (App. Div. 2015)).

46 1d. at 12.



because they incorporated the émsan Arbitration Asociation (“AAA”) rulesinto the contract’
Because the condition precedent to submitting thienieal dispute to arbitration did not occur,
Plaintiffs argue, the “triggering event for thettea to be submitted tarbitration under the AAA
rules” has not occurred. As a result, Plaintiffs contendRule 7(a) of the AAA granting the
arbitrator the power to determine lisher own jurisdiction does not apgfyEven if the AAA
rules were in effect, Plaintiffs argue, the AAAles allow parties to create modified rules by
written agreement, and here, Plaintiffs argue thatparties did just thavhen they agreed in
writing to arbitrate only non-technical disputes @pdites unable to be resolved by a ABS survey
appointed within fivedays of a disput®. Plaintiffs also argue thahe FAA does not mandate a
stay of Plaintiffs’ claims against Defendant VTlteéa because Plaintiffs’ claims do not fall within
the scope of the arbitration agreem&n®laintiffs contend that in ruling on a motion to stay, the
Court must first determine whether there is atemitagreement to arbiteand whether any of the
issues raised are withieach of that agreemett.

Finally, Plaintiffs argue that the arbitration proceedings instituted by Defendant VT Halter
should be stayed pending the Camitietermination of arbitrability? Plaintiffs argue that the

instant case is similar to a New York case in WwladNew York appellate court stayed arbitration

47 1d.

48 1d. at 13.
491d.

%0 1d.

11d. at 13-14.

52 |d. (citing Cargill Ferrous Intern. V. M/V Anatql@35 F.Supp. 833, 837 (E.D. La. 1996) (citing
Hornbeck Offshore981 F.2d at 754)).

53 1d. at 14.



proceedings that had been prematurely institwteen a condition precedent had not been°fnet.
Moreover, Plaintiffs contend that second reason foraging the arbitratioproceedings is that
Defendant VT Halter has instituted a sepapateeeeding against Defendants Cajun Process and
Flowline in this Cour®? In light of the pending claims against non-signatory Defendants Cajun
Process and Flowline, Plaintiffs argue, the Cstduld retain jurisdictiomver all of the claims
or alternatively, stay the arkattion proceedings until the nonbérable claims against the non-
signatories are decided by the CdAfrt.

3. Defendant VT Halter’'s Reply inSupport of the Motion to Compel

In its reply, Defendant VT Halter argues that incorporation of the AAA rules into the
contract serves as clear evidence of the parigsht to submit questions of arbitrability to
arbitration®” Defendant VT Halter further argues thlgintiffs confuse the question of which
body gets to decide questions of arbitrability with the tioe®f arbitrability itsel®® Defendant
VT Halter contests Plaintiffs’ assertion that questions of arbitrability are for the judiciary to decide,
because, Defendant VT Halter argues, the New Yade Plaintiffs rely on for that assertion
recognizes that an excemtito that rule exists where the past‘clearly and unmistakably” agree
to arbitrate the issue of arbitrabilit§.

Defendant VT Halter likewise slagrees with Plaintiffs’ asgem that the tehnical dispute

54 1d. (citing N.Y. Tel.Co. v. Schumacher & Forelle, Ir400 N.Y.S.2d 332 (App. Div. 1977)).
55 1d. at 15.SeeVT Halter Marine, Inc. v. A&C Machine, Inc. et §16-12823).

56 1d.

5" Rec. Doc. 45 at 3.

%8 Id. at 4.

59 1d. (citing Smith Barney Shearson, In61 N.Y.2d at 39).
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at issue cannot be submitted to arbitratiecduse there was no timely appointment of an ABS
surveyor. The failure to appoint an ABS surveyor, Defendant VT Halter argues, constitutes a
procedural condition precedéfitOnce a court determines that ffeeties are obligated to submit
the subject matter of a dispute to arbitratibefendant VT Halter argues, “procedural questions
which grow out of the dispute and bear on its|fatiaposition should be feto the arbitrator
Here, Defendant VT Halter argudbere is no dispute that tlgreement provides that technical
disputes shall be submitted to arbitration if miat be resolved by an ABS surveyor, and the fact
that there was no timely appointment of an ABS syov does not mean that the parties’ dispute
goes to litigation. Rather, the issue of timedimehould be addressed by the arbitration Fanel.
Next, Defendant VT Halter argues that Pldfatevidently refused to seek ABS surveyor
resolution of the instant dispute, libis does not mean that the dispproceeds tiitigation rather
than arbitratior?® Defendant VT Halter argues that it requested that Plaintiffs comply with the
procedural requirement for submission of thepdie to an ABS surveyas soon as Plaintiffs
alerted Defendant VT Halter that the damagdjegad qualified as a technical dispute, but,
Defendant VT Halter allege®laintiffs refused to do s¥. There is no time limitation on the
parties’ agreement, Defendant Walter argues, and the fact thatefidays have passed since the

dispute arose does not bar the resolution ef dlaim by an ABS surveyor per the parties’

60 1d.

61 1d. at 5 (quotingChevron Chemical Cp815 F.2d at 340 (citingohn Wiley & Sons, Inc. v. Livingston
376 U.S. 543 (1964)).

62 1d. at 6.
63 1d.

64 1d. at 8.
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agreemen®® The Court should grant the motion tonguel arbitration, Diendant VT Halter
argues, as Plaintiffs should not be able to biefrem its own breach of the contract by refusing
to enlist an ABS surveyor to resolve the disgftEinally, Defendant VIHalter argues that even
if the Court finds that the partietechnical dispute isot subject to arbiétion, the Arbitration
Panel nevertheless has “exclusive jurisdittiover the partieshon-technical claim8’ Thus,
even if the Court declines to compel Plaintiffsarbitrate the technicalispute until after it has
been submitted to an ABS surveyor for resolution, Defendant VT Halter argues, the Court should
still “rigorously enforce” the parties’ mutualgreement to resolve all other claims through the
pending arbitration proceedifig).

4. Plaintiffs’ Supplemental Brief in Opposition to the Motion to Compel

In their supplemental brief in opposition to the motion to corfb@laintiffs alert the
Court that the parties have agd to fully stay the arbitratm proceeding instituted by Defendant
VT Halter pending the Court’s determination oe thotion to compel arbitration and attached
email correspondence thaethargue demonstrate that the agreetto stay arbitration occurréd.

5. Defendant VT Halter’'s Supplemental Brid in Support of the Motion to Compel

In its supplemental brief, Defendant VT Halgsserts that the attation proceeding is

not “fully stayed,” but rather tt the process for selecting andpameling the arbitration panel is

8 1d.

56 Id. at 9.

57 1d. at 10.

68 1d.

% Rec. Doc. 51.

0 Rec. Doc. 51-1.
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currently ongoind! Defendant VT Halter further clarifigbat it has only lught claims against
Plaintiffs in the arbitration proceeding, not in this Cdéradditionally, Defendant VT Halter
restated its objection to Plaintiffs’ request &ostay, because, accorditogDefendant, Plaintiffs
had not properly filed a motion for a stayadsAugust 24, 2016, but hawhly urged the Court to
grant a stay in its opposition to Defend¥ft Halter's motion to compel arbitratidd.Finally,
Defendant VT Halter argues thaetHispute at issue is notechnical dispute, but rather a
contractual dispute between tharties subject to arbitratidf.
B. Plaintiffs’ Motion to Stay Arbitration

1. Plaintiffs’ Arguments in Support of the Motion to Stay Arbitration

In their motion/® Plaintiffs state that Defendant VT Halter has instituted a separate
American Arbitration Association (AAA) arbittian proceeding against Plaintiffs instead of
bringing a counterclaim in this proceedify.Plaintiffs argue thathey have requested a
declaratory judgment from theoQrt recognizing that the instacntractual dispute does not fall
within the scope of the limited arbitration prowisicontained in the apphble contract and that
this Court is the proper body to determine whethe parties agreed to arbitrate—not the AKA.

Plaintiffs assert that after Bendant VT Halter filed a motion tcompel arbitration, counsel for

"™ Rec. Doc. 53 at 1-2.
21d. at 2.

7 d.

74 1d. at 3.

s Rec. Doc. 67.

¢ Rec. Doc. 67-1 at 2.

71d. at 3.
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Plaintiffs and Defendant VT Halter came to aneggnent that the arbitration proceeding instituted
by Defendant VT Halter would be stayed until the Court ruled on Defendant VT Halter's motion
to compel’® Now, according to Plaintiffs, “in violation of this agreement to stay the arbitration
proceeding, and . . . in violation of applicaplesprudence,” Defendant VT Halter is attempting
to move forward with the arbitration proceedfigPlaintiffs argue that the Court should stay
arbitration to prevent “irreparablharm” to Plaintiffs and because it “would not make practical
sense to begin arbitration no&?.”

Plaintiffs argue that in their previous bing they cited binding case law that “squarely
establishes” that the Court must first determintéf arbitration provisioat issue applies to the
claims brought by the parties before they are redumearbitraté! Plaintiffs further argue that
the arbitration provision in theontract at issue explicitly cags out an exception for “technical
disputes” like the instant dispué.Because certain condition preeets have not been met,
Plaintiffs argue, the arbitti@n provision does not appfy.

Next, Plaintiffs argue thdDdefendant VT Halter would not be harmed by a stay of the
arbitration, because it has not paidreimbursed Plaintiffs for any damages. On the other hand,

Plaintiffs argue, they will be irreparably harmed if the arbitration proceeding is allowed to go

8 d.
d.
80 |d.
81 |d. at 4 (citing Rec. Docs. 22, 39).
82 1d.

83 |d. (citing Rec. Docs. 22, 39).

13



forward®* Plaintiffs assert that the parties agréedstay the arbitration proceeding during the
pendency of Defendant VT Haltermotion to compel arbitratiof?. Despite Defendant VT
Halter’s suggestion that the agreement statesthdtation would go forward if the Court did not
rule on its motion by mid-OctobePlaintiffs argue that a plaireading of the parties’ agreement
shows that “no agreement to drate was ever contemplated shibtiie Court fail to rule by mid-
October. 8

Plaintiffs assert that New York law governsplites of the contraat issue and that New
York jurisprudence mandates that a stay orrigfion of arbitration bessued while the Court
determines whether the parties’ claims are arbitble.Halley Optical Corp. v. Jagar Intern.
Marketing Corp, Plaintiffs argue, the Southern Distramft New York set forth the general rule
stating that the proper procedudoe a party to challenge whetherist subject to an arbitration
agreement is to move the district court for a stay of arbitr8tiéHaintiffs further note that the
Eighth Circuit® the Fifth Circuit®® and district courts whin the Fifth Circuif! have also

recognized the power of a district court to isss¢ay pending the courtdetermination of whether

84 1d.

8 1d. at 5.

86 |d.

87 1d.

88 |d. (citing 752 F.Supp. 638, 639 (S.D.N.Y. 1990)).

89 |d. at 6 (citingMcLaughlin Gormley King co. v. Terminix Intern. Co., |.J05 F.3d 1192 (8th Cir.
2014);Daisy Mfg. Co. v. NCR Corp29 F.3d 389, 392 (8th Cir. 1994)).

9 |d. at 7 (citingTai Ping Ins. Co., Ltd. V. M/V WarschatB81 F.2d 1141, 1144 (5th Cir. 1984)).

91 1d. at 6 (citingKkoman v. Weingarten/Investments, Ji¢o. H-10-1836, 2010 WL 3717312, at *1 (S.D.
Tex. Sept. 17, 2010Barner v. MBNA America Bank, N,ANo. 3:05CV1029-R, 2006 WL 2354939, at *1 (N.D.
Tex. Aug. 14, 2006 igman Marine Services, Inc. v BP Amoco ChemicaJ €b4 F. Supp. 2d 693, 600 (S.D. Tex.
2000)).
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a particular dispute isubject to arbitration.

Alternatively, Plaintiffs arguethe Court should enter agliminary injunction until the
Court makes a determination of arbitrabififyPlaintiffs also point t@ Second Circuit decision
upholding the grant of a @iiminary injunction enjoining furthrearbitration proceedings while the
arbitrability of the dispute was being litigat&dPlaintiffs assert that they must demonstrate the
following in order to show they are entitled tpraliminary injunction: 1a substantial likelihood
that Plaintiffs will prevail on the merits; 2) a subgtal threat that Plaintiffs will suffer irreparable
injury if the injunction is not ganted; 3) Plaintiffs’ threatened injury outweighs the threatened
harm to Defendant VT Haltegnd 4) granting the preliminaipjunction will not disserve the
public interesf?

Plaintiffs argue that they meet all four r@gments for a preliminary injunction. Plaintiffs
argue that they have ah@nstrated through “this pleading aaglethora of priopleadings” that
they will succeed on the merf% Plaintiffs further assert thdhe Eighth Circuit and Southern
District of Texas haveecognized that forcing a party to drbte an issue he never agreed to
arbitrate constitutes irreparable injuty.Plaintiffs argue that théhreatened harm to them
outweighs Defendant VT Halter’s threatened ipjusecause the only harthat could come to

Defendant VT Halter if a preliminary injunction was granted is that it would have to wait for a

%2 1d. at 7.

93 1d. (citing Citigroup Global Markets, Inc. v. VCG Special Opportunities Master Fund, 59&. F.3d 30
(2d Cir. 2010)).

94 1d. (citing Koman 2010 WL 3717312, at *8 (quotirBjuefield Water Ass'n, Inc. v. City of Starkville,
Miss, 577 F.3d 250, 252-53 (5th Cir. 2009)).

% |d. at 8.

9 |d. (citing McLaughlin 105 F.3d at 11940man,2010 WL 3717312, at *3)).
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judicial determinatin of arbitrability?’ Finally, Plaintiffs argue that éne is a strong public policy
against holding a party to a contré@twvhich he or she did not agg, so the public interest weighs
in their favor®®

In Plaintiffs’ final argument in support ofélr motion to stay arbiation, Plaintiffs argue
that the fact that non-parties teethrbitration agreement are partlas litigation weighs in favor
of a stay or injunction ofhe arbitration proceedind. Plaintiffs note that Defendants Cajun
Process and Flowline are non-signaserio the arbitration provisiand thus cannot be forced to
arbitrate1° In the interest of judicial economy, aitiffs argue, the Court should retain
jurisdiction over all of the claims involved in this disputeawoid inconsistent judgment&:
Alternatively, Plaintiffs argue, the Court requires Plaintiffs and f2adant VT Halter to arbitrate,
arbitration should be stayed enjoined until the nomarbitrable claims against non-signatory
Defendants have been decided by the Crt.

2. Defendant VT Halter's Arguments inOpposition to the Motion to Stay

In its opposition, Defendant VT Halter assenst the pending arbitration proceeding does
not encompass the claims that Plaintiffs hasseded against Defendant VT Halter, but rather

only encompasses Defendant VT Hedteclaims against Plaintiff$>® Defendant VT Halter

7 1d.

98 |d. (citing Koman,2010 WL 3717312, at *10 (citingirst Options of Chicago, Inc. v. Kaplaf14 U.S.
938, 947 (1995)).

%9 1d. at 9.
100 |d

1044,

102 1d. at 10.

103 Rec. Doc. 72 at 1.
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emphasizes that the only claims subject topieding arbitration proceeding are Defendant VT
Halter’s claims of payment breach and damagsslting from Plaintiffs’ improper assertion of
warranty rights against Defendant VT Hafté These claims, Defendant VT Halter argues, are
separate and distinct from the “technical digfj regarding the defectiveness of the valves,
undoubtedly arise out of the contract, and #Hre only claims pending in the arbitration
proceedind® At no point, Defendant VT Hter argues, have Plaintiftontested the arbitrability
of Defendant VT Halter’s claims against Plaintiffé.Defendant VT Halter further notes that it
informed Plaintiffs that it wouldiot agree to an indefinite stagdaspecifically informed Plaintiffs
that if the Court did not rule on the motiondompel arbitration by mid-October, Defendant VT
Halter may have to reconsid@oving forward with arbitratiof®’

Defendant VT Halter further argues that the parties mutually agreed to the incorporation
of a “broad, plainly worded, unambiguous arbitaticlause” in the contract and that there is a
strong presumption favoring arbitratiof® Moreover, Defendant VT Halter argues, the
incorporation of the AAA rules serves clear and unmistakable eviderof the parties’ intent to
submit the threshold question afbitrability to arbitratiot®® Defendant VT Halter argues that
the Plaintiffs cite only one cas@jl, Chemical and Atomic Work&rintern. Union, Local 4-447

v. Chevron Chemical Coto support its argument that thewCt is the proper party to determine

104 1d. at 5.

105 Id

106 Id

107 1d. at 7.
108 |d. at 8-9.

109 1d. at 10.
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the threshold arbitrability inquiry:® According to Defendant, that case is inapplicable here
because the parties in that cast midt explicitly agree to have cgtens of arbitrability decided
by the arbitration panel thorugh the ingoration of AAA or similar rules!!

Finally, Defendant VT Halter argues thatetlarbitration panelnot this Court, has
jurisdiction to adjudicat@laintiff's present claim for injunctiveelief and thatinder Fifth Circuit
precedent, Plaintiffs do not meet thegugements for a preliminary injunctioi? Instead,
Defendant VT Halter argues, the Court should giaefendant VT Halter’s request to stay all
claims made by Plaintiffs against Defendant Nalter pending arbitration, because Section 3 of
the FAA provides for a stay of legal proceedingemdwver the issues in a case are within the reach
of an arbitration agreemehf Because, Defendant VT Halter argues, there is a written agreement
to arbitrate and Plaintiffs’ allegations fall within reach of that agreement, the Court should issue a
stay of Plaintiffs’ claimg!*

Ill. Law and Analysis

A. Whether the Federal Arbitration Act Applies to this Dispute
In Iberia Credit Bureau, Incv. Cingular Wireless LLGOhe United States Court of Appeals
for the Fifth Circuit explained that the FAA was farge part motivated by the goal of eliminating

the courts’ historic hostility to arbitration agreementS."Thus, “Section 2 of the FAA puts

110 g, at 12 (citing 815 F.2d 338, 340 (5th Cir. 1987)).
111 |d

12 |q. at 13 (citingBluefield 577 F.3d at 252-53).

13 |4, at 15.

114 |d

115379 F.3d 159, 166 (5th Cir. 2004) (citations omitted).
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arbitration agreements on thareafooting as other contracts® This means that, “as a matter of
federal law, arbitration agreements and clausegabe enforced unless they are invalid under
principles of state law #t govern all contracts?’

In resolving the motion presently before the Court, it is first necessary to determine whether
the action falls within the scope of the FAA. Orstpoint, the FAA, as codified at 9 U.S.C. 88 1—
2, provides the basis for the Cosrihquiry. Section 2 states that:

A written provision in any maritime tr ansaction or a contract evidencing a

transaction involving commerce to stle by arbitration a controversy

thereafter arising out of such contract or transaction or the refusal to perform

the whole or any part thereof, or amregment in writing to submit to arbitration

an existing controversy arising out of such a contract, transaction, or rehedhl,

be valid, irrevocable, and enforceablesave upon such grounds as exist at law

or in equity for the reocation of any contraét®
Section 1 defines “commerce” as meaning “conueemong the several States or with foreign
nations.'® In Perry v. Thomasthe United States Supreme Court concluded that the FAA
“provide[s] for the enforcement @frbitration agreements withthe full reach of the Commerce
Clause [of the United States Constitutiot?”

The FAA, as codified at 9 U.S.C. § 3, giviederal courts authority to stay litigation
pending arbitration; iprovides as follows:

If any suit or proceeding be brought imyaof the courts of the United States upon

any issue referable to arbitration under an agreement in writing for such
arbitration,the court in which such suit ispending, upon being satisfied that

116 Id

117 Id

118 9 U.S.C. § 2 (emphasis added).
1% guU.Ss.C. §81.

120 482 U.S. 483, 490 (1987). Rerry, the Supreme Court held that § 2 of the FAA preempted a California
statute that provided a judatiforum for actions seeking to collect wageotwithstanding any arbitration agreement
between the partiekd. at 484, 492.
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the issue involved in such suit or proeeding is referable to arbitration under

such an agreement, shall on applicationf one of the parties stay the trial of

the action until such arbitration has been hadaccordance with the terms of the

agreement, providing the applicant for the stay is not in default in proceeding with

such arbitratior?
As the United States Court of Appeals for thighFCircuit has observedg8tion 3 of the FAA is
mandatory, providing that federal courthall on application of one of the parties stay the trial of
the action.#22

Section 4 of the FAA covers motiottscompel arbitration; it provides:

A party aggrieved by the alleged failuregtext, or refusal canother to arbitrate

under a written agreement for arbitrationynpeetition any United States district

court, save for such agreement, wolsée jurisdiction under Title 28, in a civil

action or in admiralty of the subject matté a suit arising out of the controversy

between the parties, for an order dinegtthat such arbitration proceed in the

manner provided for in such agreem#it.

In this case, the parties agree that the contract includes an arbitration'@&lamtiffs
nevertheless contend that the FAA does not appllgisoparticular dispute because of the failure
to appoint an ABS surveyor. Hower, Plaintiffs have failed tadentify any language from the
contract that suggests the FA® longer applies if an ABS surveyor is not appointed. Even

assuming, as Plaintiffs argue, that the arbitratianse was never trigger®ecause of the failure

to meet a condition precedent, it does not foltbat the FAA ceases to apply to the contract.

121 9 U.S.C. § 3 (emphasis added).

122 \Waste Mgmt, Inc. v. Residuos Industriales Multiquim, S.A. de &% F.3d 339, 342-43, 346 (5th Cir.
2004) (construing 9 U.S.C. § 3, reasoning that “[tlhe grammatical structure of this sentence wouldrsaken t
clear that any of the parties to the suit can apply to the fmr a mandatory stay, and the court must grant the stay
if the claim at issue is indeed covéiigy the arbitration agreement,” andiering the district court to grant a
nonsignatory’s motion to compel arbitration).

1229U.S.C. §84.

124 SeeRec. Doc. 33 at 4—Rec. Doc. 24-1 at 2.
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Defendant VT Halter and Plaiffs agree that the contracdbrtained a “written provision
.. . to settle by arbitration,” evehPlaintiffs dispute whether tharbitration clause was triggered.
The FAA applies to contracts evidencing ansaction involving commee. Plaintiffs and
Defendant VT Halter aretizens of different stas, and thus engagedartransaction involving
interstate commercg® Accordingly, the Court concludes titae contract falls within the scope

of the FAA.

B. Enforceability of the Arbitration Clause

The Supreme Court has made clear tharethis a strong presuyotion in favor of
arbitrability 12° and thus, any doubts about the arbitrabilita dispute should be resolved in favor
of arbitration*?” To overcome this presumption, there mostclear evidence dhthe parties did
not intend the claim to be arbitraBfé. The Fifth Circuit has estéished a two-step inquiry to
determine if an arbitradin clause is enforceabl®. First, a court determines whether the parties
agreed to arbitrat€® This involves determining both winetr there was a lid agreement to
arbitrate and whether the dispute in question falthin the scope of the arbitration cladge.

Second, a court determines whether any legal @nitrexternal to the agreement foreclose the

125 Atl. Aviation, Inc. v. EBM Grp., Incl11 F.3d 1276, 1280 (5th Cir. 1994).

126 See E.E.O.C. v. Waffle Hou$84 U.S. 279, 289 (2002).

127 See Moses H. Cone Mem'l Hosp. v. Mercury Constr..C460 U.S. 1, 24-25 (1983).
128 Harvey v. Joycel99 F.3d 790, 793 (5th Cir. 2000).

129 Fleetwood Enters., Inc. v. Gaskan®80 F.3d 1069, 1073 (5th Cir. 2002).

130 Id.

131 |d
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arbitration of claimg?2

The FAA provides that a “wrgh provision in . . . a contract . to settldy arbitration a
controversy thereafter arising oot such contract otransaction, or the refusal to perform the
whole or any part thereof . . . shall be valitgvocable, and enforceable, save upon such grounds
as exist at law or in equity for the revocation of any contrdétSection 2 of the FAA “is a
congressional declaration of a liberal fede policy favoring arbitration agreements,
notwithstanding any state substantive or procedural policies to the corffatjT]he strong
federal policy favoring arbitration preempts state laws that act to limit the availability of
arbitration.”*> More specifically, “the FAA will preempany state laws that contradict the
purpose of the FAA by requir[ing] a judicidrum for the resolution of claims which the
contracting parties agreéa resolve by arbitration?®

Here, the parties’ February 13, 2013, contraotains the following ditration provision:

ARTICLE XVII - LAW APPLICABLE; DISPUTES; VENUE:

17.0 This Contract and any disputessiag hereunder shall be governed by the
Laws of the State of New York, U.S.A. In the event of aigpute arising in
connection with this Contract, the partieslsfirst attempt to amicably resolve the
dispute through negotiations among the parties' respective executive level
personnel.

17.1 With regard to any disputes of eclinical nature (“@chnical Disputes")
regarding whether any part of the Work has been completed in accordance with the

132 Id

18 gu.Ss.C.82.
134 Moses H. Cone460 U.S. at 24.

135 Saturn Distrib. Corp. v. Paramount Saturn, Lt826F.3d 684, 687 (5th Cir. 2003) (citir8puthland
Corp. v. Keating465 U.S. 1, 16 (1984)).

136 Davis v. EGL Eagle Global Logistics L,R43 F. App’x 39, 44 (5th Cir. 2007) (quotations and citations
omitted).
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applicable rules or regulations the partggee that within five (5) days of such
dispute, the parties will jointly appoiah ABS surveyor to decide the matter.

17.2 Failing amicable resolution of disputaher than TechnicdDisputes, or in

the event that the ABS surveyor is unable to resolve the matter, the parties shall

submit the matter in dispute to binding @rdiion in the United States of America

pursuant to the Commercial Arbitration Rules of the American Arbitration

Associationt3’

As noted above, the parties agree that tmdract includes an atbation clause, and the
parties do not argue that any external legal iaimés foreclose the arbitration of the clait?s.
Instead, Plaintiffs argue that the arbitration skdoes not apply to the instant dispute, because
neither party ever appointed an ABS surveyathiw five days of the dispute to decide the
matter!®® The “intent of the arbitration provision” ithe contract did rtoapply to technical
disputes like this one, Plaintifesssert, “unless the condition preeatlof the joint appointment of
an ABS surveyor by both parties was miéf.’Plaintiffs further corend that, under federal and
New York law, questions of arbitrability afer the Court to decide, not the arbitrai6t.
Defendant VT Halter contends that technicapdtss fall within the broad scope of the valid

arbitration agreement betwedhe parties, even if no ABSurveyor was ever appointét?.

Defendant further argues thatcheise the parties incorporatibe AAA rules, the determination

137 Rec. Doc. 33 at Rec. Doc. 24-1 at 5.

138 SeeRec. Doc. 33 at 4—Rec. Doc. 24-1 at 2.

139 Rec. Doc. 33 at 4.

140 Rec. Doc. 39 at 2.

141 1d. at 7 (citingSmith Barney Shearson, Inc. v. Sacharé88 N.E.2d 884 (N.Y. 1997)Nationwide Gen.
Ins. Co. v. Inv'rs Ins. Cp332 N.E.2d 333 (N.Y. 1975)egislature of Cty. of Rensselaer v. All863 N.Y.S.2d 554
(App. Div. 1974)).

142 Rec. Doc. 24-1 at 2.
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of arbitrability must be left tthe arbitration parignot the Court®?

Here, Plaintiffs confuse the question of whimody decides questions arbitrability with
the question of arbitrability itself. &htiffs rely on a New York cas&mith Barney Skason, Inc.

v. Sacharow** for the proposition that questions of arébility are for the judiciary to decide.
Although Smith Barney Shearsdreld that “the question of arbitrability is an issue generally for
judicial determination in the fitsnstance,” the court also recognizédt an “important legal and
practical exception has evolved which recogsjzrespects and enforces a commitment by the
parties, nevertheless, to arbitrate even tisatie when they clearly and unmistakably so
provide.” 4° Here, the parties’ incorporation into thentract of the AAA rules, which require the
arbitrator to make determinationgarbitrability, clealy and unmistakably evidences the intent of
the parties to arbitrate the issue of arbitrability.

Plaintiffs’ reliance orDil, Chemical and Atomic Workergitern. Union, Local 4-4447 v.
Chevron Chemical C¥® for the argument that the Courtthe proper body to determine whether
the parties agreed to arbitrate this particular dispute is similarly unavaili@ienron Chemical
Co, the parties agreed that the substance ofrig’parievance was arbitrable but nevertheless
disputed the arbitrabilitpf the dispute due to noerns regarding the timeéss of the request for

arbitration!*” In upholding the lower court's determinatitivat the parties had agreed to arbitrate

143 1d. at 8 (citing AAA Rule 7(a), which states that “theitrdior shall have the power to rule on his or her
own jurisdiction, including any objections with respixcthe existence, scope or validity of the arbitration
agreement.”)

144 91 N.Y.2d 39, 689 N.E.2d 884 (1997).

145 |d. at 45-46 (internal citations and quotation marks omitted).

146 815 F.2d 338 (5th Cir. 1987).

1471d. at 339.
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the grievance at issue, the Fifth Circuit notedl tthe courts must determine which issues the
parties agreed to arbitrat®. The Fifth Circuit went on to distinguish between “substantive and
procedural arbitrability**® Once a court determines that the parties are obligated to submit the
subject matter of a dispute to arbitration, thehF@ircuit held, “procedurajuestions which grow
out of the dispute and bear on its final disition should be lefto the arbitrator®® The Fifth
Circuit concluded that “questions of timeliness are ones of procedural, not substantive,
arbitrability” and thus, “should be decided by an arbitrator if the underlying substantive claim is
arbitrable.*® The Fifth Circuit further concluded thtitere could be a “rare” exception to this
rule where it could “confidently be said not onlatla claim was strictly pcedural . . . but also
that it should operate to barbitration altogether . . .1%2

Here, the parties agree thaé thnderlying substantive claime. whether the valves were
defective, is an arbitrable issue. Plaintiff¥eheless argue that the arbitration agreement does
not apply to the instant dispute because of tlegsafailure to timely appoint an ABS surveyor
to attempt to resolve the dispdté.The failure to appoint an ABS siey within five days of the
dispute is an issue of timelineasd thus a question of proceduaabitrability for the arbitrator,

not the Court, to determine. Moreoythe relevant language in therfi@s’ contract states that “in

148 Id. at 340.

149 Id

150 |d. (citing John Wiley & Sons, n v. Livingston376 U.S. 543, 557 (1964)) (internal quotations
omitted).

151 1d. at 341 (citingLocal No. 406, Int’l Union of OperatinEngineers, AFL-CIO v. Austin C@48 F.2d
1262, 1264 (Sth Cir. 1986)).

152 |d., (citing John Wiley 376 U.S. at 557-58).

153 Rec. Doc. 39.
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the event that the ABS surveyor is unable tmhee the matter, the parties shall submit the matter
in dispute to binding arbitrationt> It cannot be “confidently” sd that the language of the
contract suggests thattlfailure to timely appoint an ABS s@yor operates as a bar to arbitration
altogether; thus, the “raft exception recognized by the Fifth Circuit@hevron Chemical Co
does not apply heré®

There is a strong presumption in favor of arbitrabiitfyand the party resiing arbitration
bears the burden of proving thatdispute is not arbitrabte’ To overcome the presumption in
favor of arbitrability, there must be clear evideticat the parties did not intend the claim to be
arbitratedt>® Here, Plaintiffs have not met their burdenprove that the instant dispute is not
arbitrable, because they have prsented clear evidence thatplagties did not intend their claim
to be arbitrated. Although Plaintiffs have asserted that the ofiag ABS surveyor within five
days of a dispute acts a condition precedentddbitration, a more plausle reading of the plain
language of the contract is tHatling resolution of aechnical dispute by an ABS surveyor, the
parties are to submit the dispute to bindiagpitration. Even if the parties’ conflicting
interpretations of the contract were equallpydible, the dispute must still be submitted to
arbitration, because the Fifth Qiit has instructed that any doshkdbout the arbitrability of a

dispute should be resolvéulfavor of arbitratiort>®

154 Rec. Doc. 33 at 5.

155 815 F.3d at 341.

156 See Waffle Hous®&34 U.S. at 289.

157 See Am. Heritage Life Ins. G821 F.3d at 539.
158 See Moses H. Coné60 U.S. at 24-25.

159 Fleetwood Enters280 F.3d at 1073.
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V. Conclusion

Here, the parties entered into a valid agredrteearbitrate the instant dispute. The Court
concludes that the parties’ agreement falls withiem scope of the FAAma that the arbitration
clause in the contract is enforceable under the FAA.

Accordingly,

IT IS HEREBY ORDERED that Defendant VT Halts “Motion to Compel
Arbitration”®? is GRANTED.

IT IS FURTHER ORDERED that Plaintiffs’ “Motion to Stay Arbitration®? is
DENIED AS MOOT.

NEW ORLEANS, LOUISIANA , this 20th  day of October, 2016.

NANNETTE JOIAYETTE BROWN
UNITED STATES DISTRICT JUDGE

160 Rec. Doc. 24.

161 Rec. Doc. 67
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