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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NORA BOWERS * CIVIL ACTION
*

VERSUS * NO. 16-12127
*

WALMART STORES, INC. * SECTION "L" (3 )
*

ORDER & REASONS

Before the Court iDefendant Walmart Stores, Ire(* Walmart”) Motion to Stay.R. Doc
4. Plaintiff Bowersopposeghe Motion. R. Doc. 9. Having reviewed theerties briefs andthe
applicable law, the Court now issues this Order & Reasons.

l. BACKGROUND':

This case arises froomalleged slip and fall at a Slidell Walmart facility. R. Doc. 1 at 3.
Plaintiff alleges that on or around July 17, 2015, she slipped and fell on a substance on the floor
of one of the aisles. R. Doc. 1 at 3. Plaintiff contends that the Defendant either hald act
knowledge of the hazardous condition, or in the alternative, that the substance wasoan toe fl
such a long time that the Defendant should have known about the hazard. R. Doc. 1 at 4. As such,
Plaintiff claims that the Defendant either created, failed to remedy, or faile@rn about the
hazardous condition. R. Doc. 1 at 4. Plaintiff seeks past, present and future diampgesarm
suffering, mental anguish, medical expenses, lost wages, disability ramezapacity.

Jurisdiction exists pursuant to 28 U.S.C. § 1332, as Plaintiff is a Louisiansnca
Defendant is a Delaware corporation with a principal pladmisiness in Arkansas. R. Doc. 1 at
2. Plaintiff contends that her damages exceed the jurisdictional arbefi@hdantasnot yet filed
an answer, but instead filed a Motion to Stegeking to stay this cagpending the resolution of

the same claim in date court proceeding. R. Doc. 4.
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. PRESENT MOTION
A. Defendant Walmart’'s Motion to Stay (R. Doc. 4)

Defendant’s Mtion seeks to stay this capending the resolution of the state cosuit
Plaintiff filed regarding this same accident. R. Do@ 4t 1. Defedant explains that this accident
occurred in July 2015, and Plaintiff filed a claim in state court on November 5, 2015. Rl-Boc
at 2.Seven months later, Plaintiff filed a claim in this Court based on the same incidérigsee
the same damages. R. Dat2 at 12. Defendant acknowledges that abstention is a narrow
doctrine, but avers th&olorado Riverabstention is appropriate in this case. R. Doc. 4-2 at 3.

First, Defendant argues that the state and federal court lawsuits aiel,pswahthat
Colorado Riverabstention should applyAccording to Defendant, cases are parallel when
“substantially the same parties [are] litigating substantially the same issueBdcR42 at 5
(quotingKing v. Martin 2013 WL 1193678, at *4 (W.D. La. Mar. 22, A)Xinternal citations
omitted)). Defendant contentizeselawsuits involve the sanpartiesand the claims in each case
arise from the same July 17, 2015 slip and fall at the SlideM#at. R. Doc. 42 at 5. Thus,
Defendant avers the actions are parallel.

Second, Defendant addresses the requirements for abstentionQatoiedo River R.
Doc. 42 at 5. According to Defendant, these factors are:

(1) whether the state or federal court has assumed jurisdiction of th@)rése (

inconveniences of the deral forum; (3) the desirability of avoiding piecemeal

litigation; (4) the order in which jurisdiction was obtained by the concurrent
forums; (5) the extent to which federal law provides the rules of decision on the

merits; and (6) the adequacy of the state proceedings in protecting teofitie
party invoking federal jurisdiction

R. Doc. 42 at 5 (citingColorado River Water Conservation District v. United Statel U.S.

800, 818-19 (1976) Defendant addresseach of these factors in turn.



Defenchnt acknowledges that in the Fifth Circuit, the fact thatcaort has assumed
jurisdiction over propertyweighs against abstention. R. Do€2 4t 6. However, Defendant argues
that somalistrict courtsoutside the Fifth Circuibave held that this factas irrelevant when the
litigation does not involve propertR. Doc. 42 at 6(citing Reiseck v. Universal Communications
of Miami, Inc, 141 F.Supp.3d 1295, 1305 (S.D. Fla. 2015) (finding that jurisdiction over property
was neutral when the proceeding was in rem);Albright v. Sears, Roebuck and.Cb995 WL
664742, at *2 (E.D. Pa. Nov. 7, 1995)). As to the convenience factor, Defendant suggests that the
22nd Judicial District Court in St. Tammany Parish is more convenient than thenH2isteict
of Louisiana. R. Doc. 4-2 at 6dowever, it admits that courts in the Fifth Circuit have found that
federal and state courts within the same region are in close proximity toatherand therefore
equally convenientiR. Doc. 42 at 6 (citingKing v. Martin 2013 WL 1193678, at *5 (W.D. La.
Mar. 22, 2013). Nonetheless, Defendant contends that this factor also favors @nd®eridioc.

4-2 at 6.

Next, Defendanargues that allowing this action to proceed in both state and federal court
would result in piecemeal litigation, and thihe thirdColorado Riverfactorweighs heavily in
favor of abstention. R. Doc-2 at 6.In particular, Defendant avetisat because of thdentical
issues and parties in the state and federal cases, this Court shoule etesigstion. R. Doc-2
at 7. Defendant points to courts outside of the Fifth Circuit that held duplicatgagibtn weighs
in favor of abstention. See cases citeBc. 42 at 7 n.29Next, Defendant contends tHaintiff
filed in state court first, which favors abstention. R. Do &t 7. According to Defendantsgth
state court suit was filed sevenonths before the federal case, and in that time the parties
exchanged written discovery in the state action. R. D@a#t7. Defendant argues that because

there has been no activity in the federal cisefourth factor favors abstention. R. Doc. 4-2 at 7.



Defendant avers that the fifth factor favors abstenti@cause Louisiana law govsitie
claims in this case. R. Doc-2at 8. Defendant acknowledges that under Fifth Circuit precedent
this factor can only weigh against, rather than in favor of abstention, but nonethelessthag
this Court should findhis factor supports abstention, as the suit involves the application of state
law. R. Doc. 42 at 8. Finally, Defendant contends that there is no reason Plaintiff's rights cannot
be litigated in state court. R. Doc24at 8. Again, Defendant acknowledges that under Fifth Circuit
precedent, this factor can only be neutral or weigh against abstention. R-Dat84However,
Defendant argues that the Court should instead follow the decisions of federal cciis thet
Fifth Circuit, and find that tis factorsupports abstention. R. Doc. 4-2 at 8.

In sum, Defendant argues that only the first Colorado River weighs against iabstent
Defendant contends that the third and fourth factors favor abstention in this leésé¢hesecond,
fifth, and sixthfactors are neutral.

B. Plaintiff Bowers’ Opposition (R. Doc. 9)

Plaintiff begins by arguing her claims should not be dismissed, because absteets
not allow courts to dismiss entire claims. R. Doc. 9 dtléxt, Plaintiff discusses Defendant’s
abstentio arguments, and emphasizes that abstention is “an extraordinary and narigio®/kce
to a court’s duty to exercise jurisdiction. R. Doc. 9 at 3 (quaiingnty of Allegheny v. Frank
Mashuda Cq.360 U.S. 185, 1889 (1959). Plaintiff then argues thatstention is not warranted
in this case, based on the application of theCsiborado Riverfactors. R. Doc. 9 at 3.

Plaintiff agrees with Defendant that thigh and sixth favors, whether federal law governs
the claim and the adequacy of a state remady,both neutral in this case. R. Doc. 9 at 7.
Additionally, Plantiff agrees that the first faot, whether the Court has jurisdiction over a

paricular piece of property, weighagainst abstention in this matter, as there is no immovable



property at issue in this case. R. Doc. 9 at 4. However, while Defendant argues thaath@egem
factors are either neutrat support abstention, Plaintifontendshat the second, third, and fourth
factor all weigh against abstention. R. Doc. 9 at 4-6.

First, Plaintiff argues that neithéire state or federédrum is more convenient, which must
weigh against abstention. R. Doc. 9 at 4 (cituhgrphy, 168 F.3d at 738)According to Plaintiff,
the difference in convenience between the Eastern District ar2@tigdudicial District Court in
St. Tammany Parish is “too insignificant” to warrant abstention. R. Doc. 9 at 4. Neiitiff
argues that exercising jurisdiction will not result in piecemeal litigation. R. Doc..Aatbrding
to Plaintiff, the single negence claim in state and federal court involves the sdtomeys and
the same parties.hiis, if a judgment were entered in either court it would resolve the claim in
both cases. R. Doc. 9 at 5. Finally, Plaintiff contends that the fact the statevals filed first is
not determinative. R. Doc. 9 at 6. Instead, Plaintiff argues that priority shogigere“in terms
of how much progress has been made in the two actions.” R. Doc. 9 at 6 (dWodegyH. Cone
460 U.S. at 21). According to Plaintifh6th cases are in their infancgiid there are no deadlines
or scheduling orders in the state case. R. Doc. 9 at 6. Additionally, Plaintiff haegen the
large number of cases on the state court docket, it is unlikely a trial would takenpdéde court
within a year. Thus, Plaintiff argues this factor weighs against abstention.

C. DefendantWalmart’'s Reply (R. Doc. 12)

In its Reply,Defendantdisagrees with Plaintiff's explanation as to why she filed the state
court action. R. Doc. 12 at 1. Whiaintiff explained that she filetthe claimin state court as a
“back-up” optionin the eventthere was no diversity jurisdiction, Defendant contends that the
filings do not support this position. R. Doc. 12 at 1. Additionally, Defeneanmthasizeshat he

state court case was filed nearly eight months before the federal suit. R1Dat 2. Thus,



Defendant arguethe Court should abstain until the state court reaches a final judgment. R. Doc.
12 at 2.
1. DISCUSSION

A. Abstention under Colorado River

DefendantrrguesthatPlaintiff’s claimsin federal courtrising from the June 10, 2015 slip
and fallmust bestayedbecause they akértually the same claims Plaintiff seeks in her state Court
suit, which hashot yet come to final judgment, pursuantGolorado River Water Conservation
Dist. v. United Statet24 U.S. 800 (1976). Und@olorado River federal districtourts have a
“virtually unflagging obligation . . to exercise the jurisdiction given thend’ at 817 However,
Colorado Riveralso ceated an abstention doctrine by whielderal courtamay abstain from
hearing cases under “exceptional circumstances wjarstention]would clearly serve an
important countervailing interestll. at 813 (internal quotations omitted). The opinion created
general categories when abstentian appropriate, including one concerned with
“contemporaneous exercise of concurrent jurisdictions, either by federtd ocolny federal and
state courts.1d. at 817.

Specifically, the Supreme Court held abstention might be proper out of respect for
“considerations of [w]ise judicial administration, giving regard to consemvatf judicial
resources and comprehensive disposition of litigatiteh.{citing Kerotest Mfg. Co. v. C—O-Two
Fire Equipment C9.342 U.S. 180, 1881952)). To determine whether circumstances permit
stayinga federal claim due to the presence of a concurrent state proceeding for reasons of wise
judicial administration, the “threshold issue” is whether the two actions arallga St. Clair v.
Wertzberger637 F.Supp.2d 251, 255 (D.N2D09). “[P]arallel cases involve the same parties and

‘substantially identical’ claims, raising ‘nearly identical allegations andessuld. (citing IFC



Interconsult, AG v. Safeguard Intern. Partners, LLZ38 F.3d 298, 306 (3d Ci2006)).
Furthermore, the Court created a six factor test, stateciselyin St. Clair. “(1) which court first
assumed jurisdiction over a relevant res, if any; (2) whether the fexendlis inconvenient; (3)
whether absteran would aid in avoiding piecemeal litigation; (4) which court first obtained
jurisdiction; (5) whether federal or state law applies; and (6) whetheratfgeasition is sufficient
to protect the federal plaintiff's rightdd.; see also Colorado Rive424 U.S. at 818-19.

Although this Court recognizes the validity of ti®lorado Riverdoctrine, the Fifth
Circuit has demonstrated the high bar it has set for abstention by a dstnctSee Kelly Inv.,
Inc. v. Continental Common Cor@B15 F.3d 494 (5th Cir2002). InKelly, the Fifth Circuit
reviewed a district court's decision to abstain from exercising its jctizaiin a controversy
regarding promissory notes while another, similar suit was pending in Tetascsurt. In
abstaining from the case, the district court had found abstention was warrantedevstal
Colorado Riverfactors, including that the federal court in Louisiana was an inconvenient forum,
that piecemeal litigation would result if concurrent proceedings were pernaitteédat the Texas
proceeding had progressed furthlet. at 498. Still, the Fifth Circuit reversed the decision,
reiterating that abstention is only proper under “exceptional circupestaid. at 497. The Gurt
went on to explain that the decision to abstain must not be the result of a simple gHadklis
requires fastidious balancing tife factors “with the balance heavily weighted in favor of the
exercise of jurisdiction.Id. at 498 (citingMloses H. Cone Mem'l Hosp. v. Mercury Constr. Corp.
460 U.S. 116 (1983)).Ultimately, the Court concluded the litigation was “merely duplicative,”
and that res judicata would ensure proper order of any irreconcilable ridings499.

B. Analysis



Here, the state and fedeaaitions are parallel. Plaintiffitially filed a claimin state court
then sought to recover on similar grounds in federal court. In addition, the state amd feder
proceedings arise out tiie sameacts, and involve the same partiddecause the actions are
parallel, theColorado Rver doctrineapplies. In determining whether to abstain ur@delorado
River, the Court must examine sfactors to determine if exceptional circumstances exist that
justify abstention In assessing whether abstention is warranted, the federal court must keep in
mind that “the balance [should be] heavily weighted in favor of the exercise ofgtinediMoses
H. Cone, 460 U.S.at 16 With this directive in mind, the Court will now dgze theColorado
Riverfactors.
i. Assumption by Either Court of Jurisdiction Over a Res
Neither this Court nor the state court has exercised jurisdiction over any repertyr
However, the absence of this factor is not neutral. Rather, the abséimsdadtor weighs against
abstentionMurphy v. Uncle Ben's, Incl168 F.3d 734, 738 (5th Cir. 1999).
ii. Relative Inconvenience of the Forums
Both the state and the federal proceedings are in close proximity to one another i
southeastern Louisiana. Tistate forum is not more or less convenient than the federal forum.
Thereforethis factor weighs against abstentioh.
iii. Avoidance of Piecemeal Litigation
Piecemeal litigation can exist when there is more than one plaintiff, omeddefeand one
issue.See Murphy168 F.3d at 738. This case involves one plaintiff, one defendant, and a single
claim—negligenceTo the extent that the federal and state cases are merely duplicative, however,
this should not be a factor considered in an abstention des¢iom. See Black Sea Inv., Ltd. v.

United Heritage Corp.204 F.3d 647, 650 (5th Cir. 2000). Moreover, in@mdorado Rivercase,



the Court sought to avoid inconsistent rulings with respect to a piece of pr&mstiyl As noted
above no property is involved in this caddere, Plaintiff's federal action is duplicative dfer
state court actioas there areearly identical parties and claim&lthough a plea of res judicata
after the completion of the state court suit could reduce the possibility of incohgiskgments,
as the litigation currently exists the third factor favors abstenttbr-lowever, {d] uplicative
litigation, wasteful hough it may be, is a necessary cost of our nation's maintenance of two
separate and distinct judicial systems possessed of frequently overlap@digtjon.” Id. Thus,
the third factor weighs against abstention.
iv. Order in Which Jurisdiction Was Olntad

When examining the order in which jurisdiction was obtained, “priority should not be
measured exclusively by which complaint was filed first, but rather irstefinow much progress
has been made in the two actionddses H. Cone460 U.S. at 21. &fe, the state court action has
notprogressedubstantially farthethanits federal court counterpart. The parties have not engaged
in significant discovery in either action, and there are no deadlines cursentiy state court.
Therefore, given the stng presumption in favor of exercising jurisdiction, this factor weighs
against abstention.

v. Whether Federal Law Provides the Rules of Decision on the Merits

“The absence of a fededlalv issue does nabunsel in favor of abstentiorEvanston Ins.
Co. v. Jimco, Inc.844 F.2d 1185, 1193 (5th Cir. 1988he presence of a federal law issue must
always be a major consideration weighing against surrender of jtosgdivhereas the presence
of state law issues weighs in favor of surrender only in riacarstancesSee Moses H. Cone

460 U.S. at 26Evanston Ins. Co. v. Jimco, In&44 F.2d 1185, 1193 (5th Cit988). Here,



Plaintiff's claims are governed by state lalus, this factor is neutral in the Court’s abstention
analysis.
vi. Adequate Protection in State Court
This factor “can only be a neutral factor or one that weighs against, not fontairste
Evanston844 F.2d at 1193ere,Plaintiff hasadequate protection in state cosuthis factor is
neutral in regards to abstention.
vii. Summary of Analysis
In light of the high standard for abstention in the Fifth Circuit, and the lack of “excdptiona
circumstances” in this case, the Court will not useGb®rado Riverdoctrine toabstain from
these proceedings. Thus, the Court declinesayp these proceedingstil a judgment is reached
in the pending case state court.
IV.  CONCLUSION
For the foregoing reasor3, IS ORDERED thatthe Defendant’s Motion to Stay, R. Doc.

4, isDENIED.

New Orleans, Louisiana, thgth day ofNovember 2016.
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