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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SHIRLEY SLOCUM CIVIL ACTION
VERSUS NO. 16-12563
INTERNATIONAL PAPER COMPANY , ET AL. SECTION "L" (1)

ORDER & REASONS

Before the Court i®laintiff Shirley Slocum’sMotion to Remand, R. Doc. 16. Defendant
International Paper Company Opposes the Motion. R. Doc. 21. After the Motion washiled, t
Slocum case was consolidated with three other c8seblo. 1612563R. Doc 25, No 1613346
R. Doc. 17 At oral argumenthe Sanders, Jarrell, and Bolton Plaintiffs adopted the Slocum
Plaintiffs’ argumentsThe Court has reviewed ghbriefs,the applicable lawand the Parties’
statements at oral argumenhelCourt now issues this Order & Reasons.

l. BACKGROUND

Theseclass action cases arise out of injuries allegedly sustained by Plainaffeswslt of
a discharge of “black liquor” at the Bogalusa Paper Mill.R .t 1. Plaintiffs assert claims against
Defendant, International Paper Company, for failure to peoe@nplete and accurate information
about the chemical composition and known risks presented by “black liquor” thailegedly
discharged from a ruptured evaporator tank at the Bogalusa Paper MiHR Bt 1. Plaintiffs’
theories of liability sound imegligence, strict liability, and nuisance. R. 1-2 at 21.

Black liquor is a byproduct of the paper making process. Black liquor is typically recycled
in evaporator tanks for repeated use in the pulping proces B 3. On June 10, 2015, the sight

glass on an evaporator tank containing black liquor ruptured at the Bogalusavilhpehich
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resulted in a stream of black liquor erupting several feet into the air andsthgperto the
atmosphere. R.-2 at 14. The next day, Defendant advised thdiaw#hat there was a “slight leak”
in a process unit that led to the dispersal of diluted black liquor, but that Defenddicowiident
that there is no risk to human health or the environment. R. 1-2 at 14.

Plaintiffs disagree andontend that the black liquor leak caused personal injury, property
damage and/or emotional distress, and argue that Defendants are liakdentidffPdamages. R.

1-2 at 16. For exampl@ne Plaintiffclaims that the dispersal caused a black mist to descend on
his hore and therstuck to his and his children’s exposed skin.R.dt 18. Foeeveraldays after,

the Plaintiff “experienced itchy, burning, watery eyes, [and] headaches with throat and upper
respiratory irritation.” R. 22 at 18. Thee Plaintiffsconcede that the physical symptoms cleared
“in a short period of time,” but argue they continue to suffer emotional distress arabded a
reoccurrence of the event. R2%t 18.

The first of these class actions lawsuits was filed on or about June 7, 2016. PHlietjd
damages for negligence, nuisance, and strict liabglgginst IP, Bernard Chascithe plant
managerandIP’s insurers irthe Parish of Washington, 22dddicial District, State of Louisiana.
Beginning in July of 2016, Defendants removed these four class actions cakes Gourt
asserting federal jurisdiction pursuant to the Class Action Fairness@&FEA”). Plaintiffs now
seek to remand the casesstate court, and argue that CAFA jurisdiction does not apply.

. MOTION TO REMAND
A. SlocumPlaintiffs’ Motion to Remand (R. Doc. 16)

On August 29, 2016, SlocuPlaintiffs filed a Motion to Remand. R. Doc. 1Blaintiffs

contendthat the Court lacks jurisdictioover this case because it was removed pursuant to the

Class Action Fairness Act (“CAFA”), but is unliketp receive class certification under Fifth



Circuit precedentR. Doc. 16 at 1Plaintiffs allege that under Fifth Circuit law, class certification
is inapplicable to personal injurpattersbecause the claims lack commonabtypredominance
Plaintiffsalsoarguethat the State of Louisiana is a necessary party to the case and cannmdbe for
to defend itself in Federal Court under the Eleventh Amendment to the UnitesiGbatitution.

R. Doc. 16 at 1.

Plaintiffs arguethat removal is improper because Inte¢iovaal Paper (“IP”) has not
establishedthat this case will proceed as a class action, which is required to satisfy the
jurisdictional provisions o€CAFA. R. Doc. 161 at 1.Plaintiffs also argueghat the claims do not
satisfyclass actiomommonality requements and therefor€ AFA does notpplyto this case. R.
Doc. 161 at 6. In the alternativ®laintiffs maintainthat the Court should exese its discretion
to abstain fromthis case, as CAFA allows a district court to decline to exercise jurisdmier a
class actionn certain situationsR. Doc. 161 at 4; 28 U.S.C. §1332(d)(3plaintiffs notethat
CAFA was enacted to further federal jurisdiction over class actionatmhal interest. R. Doc.
16-1 at 5.Plaintiffs argue that there is m@tional interest in this case; however because of its
proximity to the paper millhe State Court in Washington Parish does lzawempelling interest
in this matter. Because there is no national interest in the case at Rdadiffs arguethat
jurisdictionunder CAFAIs inappropriate, and the Court should abstain from the case. R. Doc. 16
1ats.

Finally, because the Plaintiffs have named a Louisiana state agencyledsndant,
Plaintiffs claim that federal jurisdictiowould violatethe Eleventh Amendment. R. Doc.-16at
7. Plaintiff contendthat a state’s Eleventh Amendment right can only be abrogated by clear

legislative intent, and CAFA contained no such express provision modifying stateseign



rights. R. 161 at 7. ThusPlaintiffs takethe position that the state of Louisiana cannot be required
to defend itself in federal court, necessitating a remand to state court. R. Ooat &6-
B. Defendant International Paper’s Opposition (R. Doc. 21)

Defendant argues that removahsvappropriate, anBlaintiffs’ motion seeking remand
should be denied, as they have failed to demonstrate that this case does not meetaheergguir
for CAFA jurisdiction. R. Doc. 21 at 1. First, Defendant argues that Plaintiffs havelmdted
any d the facts set out in the Defendant’s motion to remove this case. Second, Defentamds
it is not required to prove Plaintdf claims will be certified as a class in order to invoke federal
jurisdiction. R. Doc. 21 at 2. According to Defendant, dase is removed pursuant to CAFA,
federal jurisdiction continues to exist even if class certification is deniddo® 21 at 2.

Next, Defendant argues that the Court’s discretionary auttordfstain from exercising
jurisdictionis not applicable ithis case. R. Doc. 21 at 3. Citing Fifth Circuit precedent, Defendant
argues that if CAFA jurisdiction exists, the Court must exercise its jurisdiohtess Plaintiffs
demonstrate that an exception applies. R. Doc. 21 at 3 (Eitamer v. Pioneer Amieeas LLC
455 F.3d 542, 545-46 (5th Cir. 2006)). Defendant acknowledges that Section 1332(d)(3) provides
district courts with the discretion tbstain from applyin@AFA jurisdiction in some cases, but
avers that exception does not apply here. R. Doat 25ection 1332(d)(3) states:

A district court may, in the interests of justice and looking at the totality of the

circumstances, decline to exercise jurisdiction under paragraph (2) ovesa clas

action in which greater than otigird but less than twithirds of the members of

all proposed plaintiff classes in the aggregate the primary defendants are
citizensof the Statein which the action was originally filed . . .

28 U.S.C. § 1332(d)(3) (emphasis added). Defendant argues that because the primary @gefendant
not a Louisiana citizen, thidocal interest” exception does not apply. R. Doc. 21 at 4. In the
alternative, Defendantontendsthat even if section 1332 (d)(3) did apply, abstention is not

warranted here. R. Doc. 21 at 5. According to Defendant, the fact that IPeis & &tk citizen
4



triggers questions of interstate and national interest, such that the local cmytexeeptions
inapplicable. R. Doc. 21 at 5.

Additionally, Defndant argues that Plaintiffs Eleventh Amendment arguments falil
because the only state defendant, the Louisiana Department of Environmentgl QUREQ”),
is not a primary defendant. R. Doc. 21 at 6. Furthermore, Defendant contends that under Fifth
Circuit precedent, the LDEQ’s potential liability as a defendant in this caseodibaésstroy CAFA
jurisdiction. R. Doc. 21 at 6 (citingrazier, 455 F.3d at 546).

In the alternativeDefendant contends that Plaintiffs do not dispute that International Paper
has met the requirements for diversity jurisdiction. R. Doc. 21 at 7. DefendangstlaagP is a
resident of New York, none of the plaintiffs are New York citizens, and LB3H®@t a citizen of
any state for diversity purposes. R. Doc. 21 at 7 (ci@ragier, 455 F.3d at 547). Additionally,
the amount in controversy as to one plaintiff exceeds $75,000 and supplemental pmisslicti
appropriate to the other Plaintiffs. R. Doc. 21 at 7 (ciimgon Mobile Corp. v. Allapattah Servs.,
Inc., 545 U.S. 546 (2005)). Thus, Defendant avers that removal was appropriate in this case.

1. LAW AND ANALYSIS

As the removing party, International Paper has the burden of establishing federal
jurisdiction.Howery v. Allstate Ins. Co243 F.3d 912, 916 (5th Cir. 2001). Removal jurisdiction
“raises significant federalism concerns” and is strictly constindy v. Coastal Corp.855 F.2d
1160, 1164 (5th Cir. 1988). Doubts regarding jurisdiction should be resolved against exercising
jurisdiction. Acuna v. Brown & Root, Inc200 F.3d 335, 339 (5th Cir. 2000). In addressing a
motion to remand the Court looks to the claims in the state court complaint at the tenmewoél
to assess diversity jurisdictiomanguno v. Prudential Prop. & Cas. Ins. C876 F.3d 720, 723

(5th Cir. 2002).



A. Diversity Jurisdiction under the Class Action Fairness Act

Under CAFA federal district courts have diversity jurisdiction over civil actions “in which
the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interestsand cos
and which is a class action in which . . . any member of a class offfdama citizen of a State
different from any defendant” and the class has at least 100 members. 28 U.S.C. §2)332(d)
(d)(5). If there is minimal diversity, a class of 100 members or more, arslthran $5,000,000 in
controversy, a class action filed in state court is properly remotalbezleral courtThe party
removing to federal court has the burden of establishing jurisdiction under ®&&%ton v. Tenet
Healthsystem Mem'l Med. Ctr., Ind85 F.3d 793, 797 (5th Cir. 2007). CAFA jurisdiction, where
appropriateapplies to any class action before or after the entry of a class certificatern leed.

R. Civ. Pro. 23; 28 U.S.C. § 1332(d)(8).

Here, Plaintiffs do not dispute that minimal diversity exists, that CAFA’s jurisdaition
amount requirements are met, tR&intiffs satisfy CAFA’s numerosity requirement, or that the
claims involve common questions of law or fact. Instead, Plaintiffs argue thBetbadant has
failed to demonstrate that the Plairdiffass will be approved, or in the alternative that @osirt
should exercise its discretion to remand this action in this interests of justice.

First, Defendant is not required to demonstrate that Plaintiffs will be certdfiactkass in
order to establish CAFA jurisdiction. CAFA jurisdiction applies tg elass action before or after
the entry of a class certification order. Fed. R. Civ. Pro. 23; 28 U.S.C. § 133Z{t¢&tatute
defines “class action” as “any civil action filed under Rule 23 of the Fedeiak R Civil
Procedure or similar State sttg or rule of judicial procedure authorizing an action to be brought
by 1 or more representative persons as a class ac®t’S.C. 8§ 1332(d)(1)(BXhus, T a civil

actionis filed under Rule 23 of the Federal Rules of Civil Proce@dmemeets the requirements



of CAFA, the district court retains jurisdictiereven if the class certification is later denied.
Samuel v. Universal Health Serv805 F. Supp. 2d 284, 288 (E.D. La. 201sBe alsdSims v.
Carrington Mortg. Servs., L.L.C538 F. App'x 537, 540 (5th Cir. 2013) (recognizing thatufo]
sister circuits have held thdederal jurisdiction under the Class Action Fairness Act does not
depend on certificationCunningham Charter Corp. v. Learjet, In692 F.3d 805, 806 (7th Cir.
2010);see also Buetow v. A.L.S. Enters., 1660 F.3d 1178, 1182 n. 2 (8th C2011);Metz v.
Unizan Bank649 F.3d 492, 500 (6th Ci2011);United Steel, Paper & Forestry, Rubber, Mfg.,
Energy, Allied Indus. & Serv. Workers Int'l Union v. Shell Qil,602 F.3d 1087, 109982 (9th
Cir. 2010);Vega v. FMobile USA, Inc.564 F.3d 1256, 1268 n.12 (11th Cir. 2009)Thus,
Defendants have no obligation to demonstrate that Plaintiffs will prevail on lesraertification.

Second, the Court finds thtte discretionary exception to CAFA does not apply in this
case. CAFA’s discretionary exception provides:

A district court may, in the interests of justice and looking at the totality of the

circumstances, decline to exercise jurisdiction under parag®gpbver a class

action in which greater than otigird but less than twithirds of the members of

all proposed plaintiff classes in the aggregate and the primary defendants are

citizensof the Staten which the action was originally fildohsed on consatation
of . . . . whether the claims asserted involve matters of national or interstegstinte

28 U.S.C. § 1332(d)(3). Here, there is no dispute that International Paper is thrg gefeadant.
International Paper is a New York corporate citizen, with a principal place ofielsgsin
Tennessee. This action was filed in Louisiana; thus the “primary defendamtsdtdicitizens of
the state in which the action was originally filed.” 28 U.S.C. 8§ 1332(d)(3). Thereforepthe C
cannot decline toxercise jurisdiction over this matiegven if the claims involve matters of

predominantly local interests



B. Sovereign Immunity Under the Eleventh Amendment

Next, Plaintiffs contend that the federal court lacks jurisdiction becaut®tH@ is a state
entity and exercising jurisdiction would violate sovereign immunity under the Eleventh
Amendment. However, while the LDEQ was named in the Complaint, they have Humteyet
served. Also, Plaintiffs-rot the state-raise arguments based on sovereign immunityfetheral
court may ignore sovereign immunity until the state assertsraZier v. Pioneer Americas LLC
455 F.3d 542, 547 (5th Cir. 2006).Frazier v. Pioneer Americas LL@aintiffs filed suit against
a company which operated hydrogen processing equipment after it releaseddanateuble the
amount of mercury allowed by its federal permiids.at 544. Plaintiffs sued the company in state
court, and added the Louisiana Department of Environmental Quality as a def&hdaianeer
removed the case to federal court pursuant to CAFA jurisdiction, and plaintiffs filedian to
remand, which the district court denidd. On appeal, plaintiffs argued that the case was not
removable under CAFA and federal jurisdiction violated the Eleventh Amenditient.

Addressing the sovereign immunity issue, the Fifth Circuit determined thatiiihdid not
violate the Eleventh Amendment or principles of sovereign immuhdtyat 546. The Court
explained:

Because CAFA eliminated the requirement of unanimity of consent to removal, a

state may find itself in a case removed to federal court without having joitieg in

removal. Such a state, having taken no affirmative act, has not waivneahity

and can still assert it . . . . the simple act of assuming jurisdiction over aitlase w

a state defendant does not step on its sovereign immunity. A federal court may
ignore sovereign immunity until the state asserts it.

Id at 546-47. Here, likelte state defendant Frazier, the LDEQ has not objected to this Court’s
jurisdiction. Thus, exercising jurisdiction over the state defendant will not @i@atvereign

immunity.



IV.  CONCLUSION

While the Court recognizes that it is probable this class willbe certified under Fifth
Circuit precedent, successful class certification is not a prerequisite té\ QUxIsdiction.
Additionally, under the plain language of the statute, the circumstances of this casaliimanot
for discretionary abstention, evédrthe claims do not raise national or federal interast$ may
be more easily handled by local state codite Defendants have met the requirements of CAFA
jurisdiction Thus, in light of the “virtually unflagging obligation of the federal courts toceser
the jurisdiction given them,” the Court retains jurisdiction of this c&elo. R. Water
Conservation Dist. v. United Staté24 U.S. 800, 817 (1976).

Therefore, for the foregoing reasons Plaintiffs’ Motion to Remand, R. Doc. 16, is
DENIED.

New Orleans, Louisiana this 3day ofNovembey 2016.
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