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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THOMAS D’AQUIN CIVIL ACTION

VERSUS NO. 16-12798

STARWOOD, et al. SECTION: “G"(4)
ORDER

Before the Court is Defendant Starwood Hotels & Resorts Worldwide, LLC’s
(“Starwood”) Second Motion to Dismiss Pursuant to Fed. R. Civ. PTh% motion was filed on
August 23, 2017 and set for submission on September 13224dving considered the motion,
the memorandum in support, the Court’s previotger, and the applicable law, the Court will
grant the motion.

I. Background

In his original and amended complaints, Plaintifira selitigant, appears to allege that
his spouse slipped on wateaking from a toilet ira hotel room at the Wi Hotel in Memphis,
Tennessee, which Plaintiff afjes was managed by Defendants®bod and Senate Hospitality.
Plaintiff further alleges thahis spouse sustained serious figa as a result of the fdll.

Additionally, Plaintiff alleges thate was treated poorly by Defendants
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because of the color of his spouse’s skBecause of the accident,aRitiff alleges, his spouse
returned to England to receive treatment for her injuries, where she has been for 13 months.
Plaintiff appears to allege dhthe separation from his spous&s caused “the breakup of the
marriage” and homelessness becdweseannot be with his spousPlaintiff seeks to recover $10
million per defendant “for painral suffering, deprivation of rights|[lJoss of ability to continue
life’'s work and permanent homelessness rehabilitation and what amounts into terms of laws in 9
states alimentatiorsic] of affection.’®

Plaintiff filed the complaint in this matten July 15, 2016, and filed an amended complaint
on September 8, 2016, before Defendantsfikedi an answer or motion to dismi$€©n October
31, 2016, the Court granted Defendant Senatephtdity Group, LLC’s motion to dismiss for
failure to state a clairtf. On August 8, 2017, this Court gradtia part Defendant Starwood’s
“Motion to Dismiss Pursuarib Fed. R. Civ. P. 12* to the extent that tequested dismissal of
Plaintiff's claim for “alienation of affection'? However, the Court also granted Plaintiff 14 days
leave to file a more definite statement regarding any potential remaining &falihs. Court

specifically granted Plaintiff leave t¢l) advise the Court of the date that the injury occurred; (2)
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identify any actions which could have prevented Plaintiff from discovering the injury; and (3)
advise the Court if Plaintiff is making aajaim not in tort or delictual in naturé®Since the order
granting Plaintiff leave to file a more definitatment, Plaintiff has not filed any amendment or
supplement to his complaint. The pending, yased motion was filed by Starwood on August
23, 20174

Il. Party’s Arguments

Defendant Starwood first argues that Plaintiff's claims gshbeldismissed entirely, since
Plaintiff did not timely amend his complaint as ordered by the CGb&tarwood asserts that it is
adopting and incorporating by reference the argusiéntade in support of its original motion to
dismisst’

Starwood then “further emphasizes” its arguntlkat Plaintiff “has failed to ‘state a claim
for relief that is plausila on its face’ as to Starwoodf'Starwood asserts thataintiff's pleadings
“do not identify the specific condydf any, he attributes to &wood as opposed to the other,
now-dismissed defendant¥”

Moreover, Starwood avers, “even if [Plaintdf’claims are viewed as alleging a loss of
consortium based on acts or omissions attribetabStarwood,” Plaintiff's “actual loss,” which

was his separation from his wifegaurred 13 months prior to filing s#ft Thus, Starwood argues,
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whether “alienation of affeain or loss of consortium,” Platiff's claims are prescribetd.

[ll. Law and Analysis

A. Legal Standard
Federal Rule of Civil Procedure 12(b)(6) pdms that an action may be dismissed “for
failure to state a claim upon which relief can be grantéd.inotion to dismiss for failure to state
a claim is “viewed with disfvor and is rarely granted>“To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state claim for relief that
is plausible on its face2* “Factual allegations must be enough to raise a right to relief above the
speculative level?® A claim is facially plausible when ¢hplaintiff has pleaded facts that allow
the court to “draw a reasonable inference thatiéfendant is liable for the misconduct alleg&d.”
On a motion to dismiss, asserted claimslierally construed in favor of the claimant,
and all facts pleaded are taken as ffudowever, although required accept allwell-pleaded
facts” as true, a court is not required to accept legal conclusions &“Wgle legal conclusions

can provide the framework of a complainteyhmust be supported by factual allegatiofis.”

2d.
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Similarly, “[tjhreadbare recitals @he elements of a cause ofian, supported by mere conclusory
statements” will not sufficé’ The complaint need not contain detailed factual allegations, but it
must offer more than mere labels, legal conclusionsormulaic recitations of the elements of a
cause of actiod* That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatiof?’From the face of the complajthere must be enough factual
matter to raise a reasonable expectation that discovery will reveal evidence as to each element of
the asserted clainié.If factual allegations are insufficient to raise a right to relief above the
speculative level, or if it is apparent from tlaeé of the complaint that there is an “insuperable”
bar to relief, the claim must be dismisséd.

Pursuant to Louisiana CiviCode article 3492, tort claimare subject to a one-year
prescriptive period® This period “commences to runofn the day injury or damage is
sustained2® The Fifth Circuit has also instructecatra Rule 12(b)(6) motion to dismiss on the
basis of prescription should not be granted unfésappears beyond douthtat the plaintiff can

prove no set of facts in support of hiaioh which would entitled him to relief”

301d. at 678.
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Finally, pleadings and briefs gro selitigants are interpreted liberally “to afford all

reasonable inferences which can be drawn from ti&m.”
B. Analysis

Starwood argues that Plaintiff's action stibbe dismissed pursuant to 12(b)(6) because
Plaintiff's claims are prescréal on the face of the complafitA claim is facially plausible when
the plaintiff has pleaded facts that allow theuxt to “draw a reasonable inference that the
defendant is liable for the misconduct alleg&Moreover, pursuant thouisiana Civil Code
article 3492, tort claims are subjg¢o a one-year prescriptive perit/dThis period “commences
to run from the day injury or damage is sustairf@dinally, the Fifth Circit has also instructed
that a Rule 12(b)(6) motion to dismiss on the $as$iprescription should nbe granted unless “it
appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which
would entitle him to relief*®

Here, Plaintiff asserts thatshiife has been in England receiving treatment for her injury
for 13 monthg? Since Plaintiff is asserting a tort afaifor loss of consortium due to his wife

leaving the country over ongar ago, it appears thataiitiff's claim prescribed® In fact, the

38n re Tex. Pig Stands, In6G10 F.3d 937, 941 n.4 (5th Cir. 2010) (citdtiver v. Scott276 F.3d 736, 740 (5th
Cir. 2002)).
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Court previously stated that Plaintiff's complagan be interpreted as prescribed on its face.
However, acknowledging Plaintiffigsro sestatus, as well as the Fifth Circuit’s instruction that a
motion to dismiss under 12(b)(6) “is viewed witsfavor,” the Court granted Plaintiff 14 days
“leave to (1) advise the Court of the date thatittjury occurred; (2) identify any actions, if any,
which could have prevented Plaintiff from disering the injury; and (3advise the Court if
Plaintiff is making any claim not itort or delictual in nature??

Following the Court’s order, Plaintiff has redhended his complaint, timely or otherwise.
Since Plaintiff's complaint appears to only asseloss of consortium claim resulting from a 13-
month old event, there is no set of facts in ¢benplaint that would enté him to relief. As a
result, Plaintiff has not alleged any additionatts that show that his complaint should not be
interpreted as prescribed on face.

Accordingly,

IT IS HEREBY ORDERED that Defendant “Starwood’Second Motion to Dismiss
Pursuant to Fed. R. Civ. P. 12"GRANTED.

NEW ORLEANS, LOUISIANA , this16thday of October, 2017.

NANNETTE JOLX/ETTE BROWN
UNITED STATES DISTRICT JUDGE
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