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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THOMAS D’AQUIN CIVIL ACTION

VERSUS NO. 16-12852

NEW ORLEANS MISSION, et al. SECTION: “G”"(2)
ORDER

Pending before the Court is DefendaN®Bsw Orleans Mission, Inc., the New Orleans
Mission Board of Directors, David Bottner, Réine/illiams, and John Proctor’s (collectively
“Defendants”) “Motion to Dismiss and Altertiee Motion for a More Definite Statement.”
Having considered the motion, the memorandaupport and in opposit, and the applicable
law, the Court grants the motionpart and denies the motion in part.

I. Background

In this litigation,pro sePlaintiff Thomas D’Aquin (“Plaitiff”) alleges that Defendants
violated his civil righs “in a Civil and Crimial Conspiracy sincesic] for being a non-believer”
and interfered with his right tdue process “thus violating US 18 249%aintiff further alleges
that Defendants held him against his will Gaprohibited him from hang contact with the
outside.® It appears that Plaintiff also allegesittDefendants preventédm from working on

another case he had filed in fealedistrict court ad that they confisdad his “work product”
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related to that caseAccording to Plaintiff, Defendantterminated his stay at “Defendants
Mission” and discrimingd against Plaintiff.Plaintiff alleges that Dfendants allowed “three of
the Disciples” to verbally and physically atk him and did not terminate them from “the
program,” because “the three were believérBlaintiff also alleges that Defendants threatened
him with homelessness and that he was eventually evicted from the progfaeording to
Plaintiff, Defendants were “brainwashing pams in the program, Disciples for Christ” and
“preached the examples of a cult as exhibited by IHOPdintiff alleges tat Defendants did not
allow him to contact his spouse or at@yrto “help appeal his case example Plaintiff also
appears to allege that he attempted to corkecexecutive director to make him aware of the
brainwashing but was then “kicked out of the residef¢elaintiff seeks $10,000,000 from each

Defendant for pain and aring and mental anguisf.
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Plaintiff filed the complainin this matter on July 18, 2016.Defendants filed the pending
motion on September 20, 205 laintiff filed an opposition to the motion on October 31, 2816.

Il. Parties’ Arguments

A. Defendants’ Arguments in Support of the Motion to Dismiss

In their motion, Defendants note that PlaintifEtided at least sixteen separate lawsuits in
the Eastern District of duisiana since February 201%5According to Defendants, Plaintiff fails
to state a claim over which the Court has subjetter jurisdiction and fis to state a claim upon
which relief can be granté.First, Defendants contend thtite Court lacks subject matter
jurisdiction over this action anthat it should thus be dismissed pursuant to Rule 12(b)(1).
Defendants argue that thaseno diversity jurisdiction in this casas Plaintiff concedes that this
suit involves a Louisiana citizen suing dedents who are alsoti@ens of Louisian&® Moreover,
Defendants contend that there is no federal quegtirisdiction in this case, because there is no
federal question at issd&Defendants assert that the complaint makes reference to the Hate

Crimes Act, 18 U.S.C. § 249, but argue that s only provides criminalnot civil, remedies
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and cannot therefore be thoasis for jurisdiction her®. Defendants further argue that the
complaint does not referencayaother source of federal la&i.Defendants note that Plaintiff
alludes to his civil rights but gue that the complaint does not pairt to state a claim pursuant to
42 U.S.C. § 198% Even if the Court were to find théte complaint impliedly asserts a claim
under Section 1983, Defendants contend that Plahdsffailed to allege such a claim, because
the complaint does not contain any allegations Eredendants deprived Phiff of a right under
the constitution or laws of the United States while acting under the color of stefe law.

Next, Defendants argue that the complait¥a@gue, incoherent, arfdils to plead ‘enough
facts to state a claim [for] relighat is plausible on its face?® According to Defendants, it is
unclear what wrongful conduct Plaintiff alleges that Defendants have committed, and the
allegations in the complaint “do not suffice to state a plausible claim upon which relief can be
granted.?> Even if the Court were to find th#te complaint impliedly invoked Section 1983,
Defendants contend that Plaintif&s not alleged the basic elements of such a claim or any claim

arising under federal law, and the action should therefore be dismissed pursuant to Rule?$2(b)(6).

201d. (citing D’Aquin v. Starwood Hotels and Worldwide Props., et@iv. A. No. 15-1963, 2015 WL
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Finally, Defendants argue that in the alterr@tiRlaintiff should beequired to state his
allegations with greater specify, because the allegationstive complaint are incoheretftif the
Court determines that Defendants are not entidetismissal, Defendants request that the Court
require Plaintiff to provide a more definitagtment of his claims pursuant to Rule 12¢e).

B. Plaintiff's Opposition to the Motion

In opposition, Plaintiff contendbat the case is governed Hiitle VII of the Civil Rights
Act of 1964 and includes 1983 Plaintiff asserts that “[t]hese includesid any harassment or
termination of a volunteer wHidPlaintiff was a volunteer® Plaintiff argues that he was “harassed
and terminated by Defendants for different defiend that Defendants were all paid by New
Orleans Missiori! Plaintiff contends thabefendants’ counsel is atbgting to “have the courts
discriminate against” him by raféng to Plaintiff's past cases.

I1l. Law and Analysis

A. Legal Standard
Federal Rule of Civil Procedure 12(b)(6ppides that an action may be dismissed “for

failure to state a claim upon which relief can be grant&éd.otion to dismiss for failure to state
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a claim is “viewed with disfeor and is rary granted.®* “To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state a claim for relief that
is plausible on its face*® “Factual allegations must be enough to raise a right to relief above the
speculative level®® A claim is facially plausible when ¢hplaintiff has pleadkfacts that allow
the court to “draw a reasonablddrence that the defendant iatdle for the misconduct allegedl.”
On a motion to dismiss, asserted claimslierally construed in favor of the claimant,
and all facts pleaded are taken as tfudowever, although required accept allwell-pleaded
facts” as true, a court it required to accept legal conclusions as¥tti/hile legal conclusions
can provide the framework of a complainteyhmust be supported by factual allegatiofis.”
Similarly, “[tlhreadbare recitals of the elemeatsa cause of action, supped by mere conclusory
statements” will not sufficé The complaint need not containtaiéed factual allegations, but it
must offer more than mere labels, legal conclusionsormulaic recitationsf the elements of a

cause of actiof? That is, the complaint must offer more than an “unadorned, the defendant-

34 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards@ri¢.F.2d 1045, 1050 (5th Cir. 1982).
35 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBell Atl. Corp. v. Twomblys50 U.S. 544, 570 (2008)).
36 Twombly 550 U.S. at 556.
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unlawfully-harmed-me accusatiof’From the face of the complajthere must be enough factual
matter to raise a reasonable expectation that discovery will reveal evidence as to each element of
the asserted clainté.If factual allegations ar insufficient to raise aight to relief above the
speculative level, or if it is apparent from tlaeé of the complaint that there is an “insuperable”
bar to relief, the claim must be dismisded.
B. Legal Standard for Rule 12(e) Mmn for a More Definite Statement

Rule 12(e) entitles a party to a more defisitatement when a pash of a pleading “is so
vague or ambiguous that a pacgnnot reasonably be requiredit@me a responsive pleadintj.”
The motion must state the defects in the pleading and the details dégirgdrty may not use a
Rule 12(e) motion as a substitute for discov&mjowever, the Supremeodrt has held that “[i]f
a pleading fails to specify thel@gations in a manner that providadficient notice,” then a Rule
12(e) motion may be appropridfeln deciding whether to grant a Rule 12(e) motion for a more

definite statement, the trial juddggiven considrable discretiof’
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Nov. 13, 2014) (Brown, J.).

47 SeeFed. R. Civ. P. 12(e).
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49 Swierkiewicz v. Sorema N,&34 U.S. 506 (2002).

50 See Mitche)l269 F.2d at 12%Bee also Cole2014 WL 6327088, at *2 (internal citation omitted) (“A
district court’s order pursuant to Rule 12(e) will bhetreversed absent an abuse of discretion.”).



C. Analysis

As an initial matter, the Court notes tHa¢fendants first arguthat the Court should
dismiss Plaintiff's claims against them pursuémtRule 12(b)(1) for lack of subject matter
jurisdiction>! Defendants contend that the Court laskbject matter jurisdiction over Plaintiff's
allegations, because the parties are not divardetlzere is no federal gston at issue in the
complaint>®> The Court notes that Plaintiff appearsaitege in the complaint that Defendants
violated the Hate Crimes &tection Act, 18 U.S.C. § 248 Section 249 is a federal criminal statute
and does not provide for a private right of acfibnless provided for in a statute, violations of
criminal statutes do not provide a private right of actonhus, Section 249 does not establish
jurisdiction under 28 U.S.C. § 1331.

However, the Court notes that iteénprets pleadingand briefs opro selitigants liberally
“to afford all reasonable inferencesich can be drawn from ther?®” Mindful of Plaintiff’s pro
sestatus and construing the complaint liberally, the Court finds that Plaintiff has also attempted to
raise claims for violations of &icivil rights pursuant to 42 U.S.C. § 1983. The Court notes that

Plaintiff alleges that Defendants violatdds civil rights for being a “non-believe??” The
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complaint also alleges that Defendants “ifgerd with Plaintiff's right to due process?®
Construing the complaint liberally, tthus appears that Plaintiff agtempting to bring a claim for
violation of his civil rightspursuant to 42 U.S.C. § 1983. Moreover, in opposition to the instant
motion, Plaintiff asserts that this case is firdsuant to “Title VII of the Civil Rights Act and
includes 19833° Thus, it appears that @tiff is invoking the Court’'s federal question
jurisdiction.

To state a claim under Section 1983, a plaimtifist “allege that a person or entity acting
under color of law has deped him of a federal right® Here, Plaintiff's complaint does not
contain any allegations that f@adants were acting under colorlafv. Moreover, it is unclear
from the vague allegations in the complaint how exactly the actions of Defendants deprived him
of a federal right. Therefore, Plaintiff has failed to allege sufficient factual allegations to state a
claim under Section 1983. However, dismissalhamsh remedy, and the Court is cognizant of the
Fifth Circuit’s instruction that motion to dismiss under Rule 12(b)(6) “is viewed with disfavor
and is rarely granted Short of granting a motion to dismisscourt may, in its discretion, grant
a plaintiff leave to amend his complafdtThus, mindful of the Fifth Circuit's guidance and

considering Defendants’ alternagivnotion for a more definite statement pursuant to Rule 12(e),
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62 SeeCarroll v. Fort James Corp470 F.3d 1171, 1175 (5th Cir. 2006) (“This standard ‘evinces a bias in
favor of granting leave to amend. The policy of the Federal Rules is to permit liberal amendment.™) (quoting
Dussouy v. Gulf Coast Inv. Cor60 F.2d 594, 597-98 (5th Cir. 1981)).



the Court, in its discretion, will deny Defendantstion to dismiss Plaintiff's claims pursuant to
Rule 12(b)(6) at this time and grant Defendantstiomofor a more definite statement of Plaintiff's
claims against Defendants pursuamRule 12(e). The Court gran®aintiff leave to amend his
complaint to address the deficiencies noted by thetCif possible, and tprovide a more definite
statement of his claims under Section 1983.

As to Plaintiff's assertion in his oppositioratthe brings claims under Title VII, the Court
notes that Title VII of the Civil Rights Acof 1964 prohibits empyment discriminatioi®
However, Plaintiffs complaint does not comtaany allegations that he was employed by
Defendants. Plaintiff thereforeisas a claim under Title VIl fahe first time in his opposition. A
new claim cannot be raised in opposition to a motion to disthidewever, the Fifth Circuit has
held that “[g]enerally, a new claim or legal theoaysed in response to a dispositive motion should
be construed as a request for &y amend the complaint, ane tthistrict court should determine
whether leave should be grantédHere, Plaintiff presents no arguments as to why he should be
allowed to amend the complaint to allege arolainder Title VII. Howeverin consideration of
Plaintiff's pro sestatus, the Court will alsgrant Plaintiff leave to amend the complaint to allege

a claim under Title VII.

6342 U.S.C. § 2000eet seq.

64 See Payne v. Hammond Cilyo. 15-1022, 2017 WL 1164343 (E.D. La. Mar. 29, 2017) (Brown, J.).

85 Pierce v. Hearne Ind. Sch. Dis&00 F. App’x 194, 200 (5th Cir. 2015) (citiggover v. Hattiesburg
Pub. Sch. Dist.549 F.3d 985, 989 n. 2 (5th Cir. 2008)).
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V. Conclusion

ConstruingPlaintiff's complairt liberally, the Court finds that Plaintiff attempts to invoke
the Court’s federal question jurisdiction by allegviolations of his civil rights under 42 U.S.C.
8 1983. The Court further finds thRtaintiff has failed to allege fficient factual allegations to
state a claim under Section 1983. However, mMointhat dismissal is a harsh remedy and
considering Defendants’ alternagivnotion for a more definite statement pursuant to Rule 12(e),
the Court, in its discretion, will deny Defendantstion to dismiss Plaintiff's claims pursuant to
Rule 12(b)(6) at this time and grant Defendantstiomofor a more definite statement of Plaintiff’'s
claims pursuant to Rule 12(e). The Court grandasniff leave to amend his complaint to address
the deficiencies noted by the Court, if possilaled to provide a more definite statement of his
claims against Defendants under Section 1983 by August 14, 2017. Plaintiff raises for the first
time in his opposition to the motion a claim under Ti#lé The Court, inits discretion, will also
allow Plaintiff until August 14, 2017, to amend his complaint to allege a claim under Title VII, if
possible.

Accordingly,

IT IS HEREBY ORDERED that Defendants’ “Motion to Dismiss and Alternative Motion
for a More Definite Statemertf’is GRANTED IN PART AND DE NIED IN PART. IT IS
GRANTED IN PART to the extent that it requests a morérde statement of Plaintiff's claims

against Defendant$T IS DENIED in all other respects.
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IT IS FURTHER ORDERED that Plaintiff is granted leave to amend his complaint by
August 14, 2017, to: (1) address théidencies noted by the Couif,possible, and to provide a
more definite statement of his claims agtaiDsfendants under Section 1983; and (2) allege a
claim under Title VIl of the CiviRights Act of 1964. If Plaintiffails to amend the complaint by

August 14, 2017, upon motion by a party, the Coult dismiss Plaintiff's claims against

Defendants.

NEW ORLEANS, LOUISIANA , this_7th _ day of August, 2017.

NANNETTE JOLIVETTE BROWN

UNITED STATES DISTRICT JUDGE
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