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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THOMAS D’AQUIN CIVIL ACTION

VERSUS NO. 16-12852

NEW ORLEANS MISSION, et al. SECTION: “G"(2)
ORDER

Pending before the Court is DefendaN®Bsw Orleans Mission, Inc., the New Orleans
Mission Board of Directors, David Bottner, Réine/illiams, and John Proctor’s (collectively
“Defendants”) Secont¥otion to Dismiss. This motion was filed oAugust 16, 2017, and set for
submission on September 13, 26Having considered the motion, the memorandum in support,
the Court’s previous order, and the apahle law, the Court will grant the motion.

I. Background

In this litigation,pro sePlaintiff Thomas D’Aquin (“Plaitiff”) alleges that Defendants
violated his civil righs “in a Civil and Criminal Conspiracy sincgid] for being a non-believer”
and interfered with his right tdue process “thus violating US 18 2491aintiff further alleges
that Defendants held him against his will Gaprohibited him from hang contact with the
outside.* It appears that Plaintiff also allegesitttDefendants preventédm from working on

another case he had filed in fealedistrict court ad that they confisdad his “work product”

1Rec. Doc. 15.
2Rec. Doc. 15-2.
3Rec. Doc. 1 at 1.

41d.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2016cv12852/186714/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2016cv12852/186714/19/
https://dockets.justia.com/

related to that caseAccording to Plaintiff, Defendantterminated his stay at “Defendants
Mission” and discrimingd against Plaintiff.Plaintiff alleges that Dfendants allowed “three of
the Disciples” to verbally and physically @tk him and did not terminate them from “the
program,” because “the three were believérBlaintiff also alleges that Defendants threatened
him with homelessness and that he was eventually evicted from the pfoglaording to
Plaintiff, Defendants were “brainwashing pams in the program, Disciples for Christ” and
“preached the examples of a cult as exhibited by IHOPdintiff alleges tat Defendants did not
allow him to contact his spouse or atteyrto “help appeal his case exampl®.Plaintiff also
appears to allege that he attempted to corkecexecutive director to make him aware of the
brainwashing but was then “kicked out of the resideftelaintiff seeks $10,000,000 from each
Defendant for pain and #aring and mental anguish.

Plaintiff filed the complaint in this matter on July 18, 2036Defendants filed their first

motion to dismiss and, in thet@lnative, motion for a more filgite statement on September 20,
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20161 Plaintiff filed an opposition tthe motion on October 31, 20¥60n August 7, 2017, the

Court granted the Defendants’ motion to the extent that it requested a more definite statement of
Plaintiff's claims against Defendants, and @ehthe Defendants’ motion in all other respéts.

The Court further granted Plaintiff leave to amend his complaint to address the deficiencies noted
by the Court in its ordé¥. The Court further stated that if Plaintiff did not amend the complaint

by August 14, 2017, the Court would dismisaififf's claims against Defendants.

Il. Party’'s Arguments

Defendants first assert that Plaintiff’'s ohs should be dismissed entirely, since Plaintiff
did not timely amend his complaint as ordered by the CéiDefendants specifically quote the
Court’s order, stating “If Rintiff fails to amend the complaint by August 14, 2017, upon motion
by a party, the Court will dismiss Plaintiff's claims against Defend&ft®&fendants then
contend that they are also emttlto dismissal undd2(b)(1) and 12(b)(6) dhe Federal Rules of
Civil Procedure?! Defendants assert that “Plaintiff's complaint fails to state a claim for which the

Court has jurisdiction, and fails to stageclaim upon which relief may be grant&d.Finally,
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Defendants assert that these arguments weresidlforth in their original motion to dismi&s.

I1l. Law and Analysis

A. Legal Standard

Federal Rule of Civil Procedure 12(b)(1) paes that an action may be dismissed for the
“lack of subject matter jurisdiction.” “The burdeh proof for a Rule 1@)(1) motion to dismiss
is on the party asserting jurisdictioff."When a Rule 12(b)(1) motion féed in conjunction with
other Rule 12 motions, the cowthould consider the Rule 12(b)(urisdictional attack before
addressing any attack on the merffs.”

Federal Rule of Civil Procedure 12(b)(6) pms that an action may be dismissed “for
failure to state a claim upon which relief can be grant&d.iotion to dismiss for failure to state
a claim is “viewed with disfeor and is rafy granted.?’ “To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state a claim for relief that
is plausible on its face 28 “Factual allegations must be enough to raise a right to relief above the
speculative level?® A claim is facially plausible when ¢hplaintiff has pleadkfacts that allow

the court to “draw a reasonablégrence that the defendant ialdle for the misconduct allegetf.”

ZRec. Doc. 15-1 at 1.
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On a motion to dismiss, asserted claimslierally construed in favor of the claimant,
and all facts pleaded are taken as ffudowever, although required accept allwell-pleaded
facts” as true, a court it required to accept legal conclusions as¥tti/hile legal conclusions
can provide the framework of a complainteyhmust be supported by factual allegatiotis.”
Similarly, “[tlhreadbare recitals of the elemeatsa cause of action, supped by mere conclusory
statements” will not suffic& The complaint need not containtaiéed factual allegations, but it
must offer more than mere labels, legal conclusionsormulaic recitationsf the elements of a
cause of actiof® That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatiof’From the face of the complajthere must be enough factual
matter to raise a reasonable expectation that discovery will reveal evidence as to each element of
the asserted clain?é.If factual allegations ar insufficient to raise aight to relief above the
speculative level, or if it is apparent from tlaeé of the complaint that there is an “insuperable”

bar to relief, the claim must be dismisséd.

31 Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Usi7 U.S. 163, 164 (19933ee also
Tellabs, Inc. v. Makolssues & Rights, Ltd551 U.S. 308, 322-23 (2007).
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Finally, pleadings and briefs gro selitigants are interpreted liberally “to afford all

reasonable inferences which can be drawn from tiiém.”
B. Analysis

Defendants assert that Plaintiff's actidmald be dismissed pursuant to Rules 12(b)(1)
and 12(b)(6). 12(b)(1) providesahan action may be dismissdde to lack ofsubject matter
jurisdiction. Since plaintiff is @ro separty, his pleadings are to be interpreted liberally.

Here, Plaintiff alleges that Dendants violated his civil righ for being a “non-believer,”
and he alleges that Defendants interfered with his right of due pfSdesstated in the Court’s
previous order, it “appears that Plaintiff is atfging to bring a claim for violation of his civil
rights pursuant to 42 U.S.C. § 1983. Moreoveapposition to the instant motion, Plaintiff asserts
that this case is filed pursuant to ‘Title VII of the Civil Rights Act and includes 18g3us, it
appears that Plaintiff is invoking ti@urt’s federal quén jurisdiction.”

Federal Rule of Civil Procedure 12(b)(6) pms that an action may be dismissed “for
failure to state a claim upamhich relief can be granted?A claim is facially plausible when the
plaintiff has pleaded facts thallow the court to “draw a reasdsia inference that the defendant

is liable for the misconduct allegetf”

32 1n re Tex. Pig Stands, In610 F.3d 937, 941 n.4 (5th Cir. 2010) (citdiver v. Scott276 F.3d 736, 740 (5th
Cir. 2002)).
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To state a claim under Section 1983, a plaintiist “allege that a person or entity acting
under color of law has depged him of a federal right** As stated in the Court’s previous order,
Plaintiff's complaint does not allege that Defendants were acting under the color of law, and it
does not clearly allege how Defendantsendeprived him of a federal right.

Moreover, Title VII of the Civil Rights Aloof 1964 prohibits employment discriminatitm.

Here, Plaintiff's complaint does hoontain any allegains that he was empjed by Defendants.

However, acknowledging Plaintiffpro sestatus, the Fifth Circtis instruction that a
motion to dismiss under 12(b)(63% viewed with disfavor,*® and the Fifth Circuit’s holding that
“a new claim or legal theory raised in respotesa dispositive motionf®uld be construed as a
request for leave to amend the complafitfie Court granted Plaintiff4 days to “(1) address the
deficiencies noted by the Courtpbssible, and to provide a matefinite statement of his claims
against Defendants under Section 1983; and (2) allege a claim under Title VII of the Civil Rights
Act of 1964.48

Following the Court’s order, Plaintiff has redhended his complaint, timely or otherwise.
Thus, there is no set of fadn the complaint that &tle Plaintiff to relief.

Accordingly,

44 Lavergne v. Busted in Acadiar93 F. App’x 368, 369 (5th Cir. 2014)dr curian) (citing Cinel v. Connick15
F.3d 1338, 1342 (5th Cir. 1994)).

4542 U.S.C. § 2000&t seq.

46 Beanal v. Freeport-McMoran, Ind97 F.3d 161, 164 (5th Cir. 1999).

4 Pierce v. Hearne Ind. Sch. Dis&00 F. App’x 194, 200 (5th Cir. 2015) (citisgover v. Hattiesburg Pub. Sch.
Dist., 549 F.3d 985, 989 n. 2 (5th Cir. 2008)).
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IT IS HEREBY ORDERED that “Defendants’ SecondViotion to Dismiss” is
GRANTED.
NEW ORLEANS, LOUISIANA , this 31Sday of October, 2017.

NANNETTE JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE




