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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ABELARDO AVILEX CARBAJAL ,ETAL. CIVIL ACTION

VERSUS No. 16-12870

* % F * %

JERRY LARPENTER et al SECTION “L" (5)

ORDER AND REASONS

Before the Court is DefendanDallas Bookenbrgets and Joseph Renfro®lotion to
Dismiss.R. Doc. 9 Plaintiffs Abelardo Avilex Carbajal, Santa D. Carbajal, and Max Carbajal
havefiled an opposition to the MotiofR. Doc. 16. Defendants timely reply. R. Doc. Bthving
reviewed theparties’ argumets and the applicable law, the Court now issues this Order and
Reasons.

l. BACKGROUND

Abelardo Avilex Carbajal(“Mr. Carbajal), Santa D. Carbajal*Mrs. Carbajdl), and
Max Carbajal (“Max” and togethetPlaintiffs”) have filed a 42 U.S.C8 1983 claimalleging
injuries sustained during an actionadegedpolice misconductPlaintiffs claim that Defendants
Jerry Larpenter, Sheriff of Terrebonne Parish (“Larpentégllas Bookenberger, a narcotics
agent of Terrebonne Parish Sheriff's Narcotics Strike FoBedKenberger”)Travis Sanford, a
narcotics agent of Terrebonne Parish Sheriff's Narcotics Strike Forcefdf&gnand Joseph
Renfro, a narcotics agent of Terrebonne Parish Sherriff's Narcotics Stnike FRenfro”and
together, “Defendant¥”violated their civil rights during the preparation and execution of a

search warrant on July 16, 2015. R. Doc. 1 at 1-4.
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The events in question began wheerts Bokenberger, Renfro, and Sanford allegedly
conducted several “trash pulls,” in which they engptimshcans locatad front of the Carbajal
residenceld. at 5. The first “trash pull,” which occurred on July 7, 2015 at 4:31 a.m., allegedly
yielded white plastic packaging wrapped with grey duct tape that ageets vaéth an NIK field
test kit The packagingestedpositive for cocaine residu#d. at 5. The second “trash pull” was
conducted by the same three agents on July 14, 2015, and allegedly yielded “mahplaaia
weighing .34 grams. Agents again used an NIK field test kit to test the rscaastiae test showed
a presumptive result of TH@. at 56.

Plaintiffs claim that Bookenbergerassisted by Sanford and Renftieenexecuted a 13
page affidavit for a search warraadtegingthat Mr. AbelardoCarbajalengaged in a mulyear
course of conduct involving the large scale distribution of cocaine and marijuana inoheege
Lafourche, and Assumption Parishés. at 2. Plaintiffs claim the information in that affidavit
regarding their criminal culpability was “untrue, wildly speculative,noade with reckless
disregard for the truth.Id.

On the basis of this affidavit, Judge David Arceneaux, a State District Qudge of
Terrebonne Parish, Louisiana, signed the search warrant dated July 15,d204163. At
approximately 5:09 a.m. on July 16, 201birty-three agents from the Terrebonne Narcotics
Task Force, the Terrebonne Parish Sheriff's Office, the Department of Hahreé&urity, the
United States Customs Service, and the Louisiana State RotieelPlaintiffs’ residenceld. at
4. Plaintiffs allege that agents removed Mr. and Mrs. Carbajal from ltleeiy handcuffed them,
and had them lay on the floor for the duration of the search; Mrs. Carbajal, who wasthred, cl
claims a request for a blanket was denigt. Agents also handcuffed Maxd. Plaintiffs

maintain that agents removed paneling from their vaadts emptied every drawar their home



They further assert that the agents searched an outbuilding occupied by aglathey, and
searched all of their oyster vessklsaed down Bayou Dularge next to the home, including one
owned by Mr. Carbajal's daughter and sodaw. Id. at 4-5. Agents allegedly seized pistols
legally owned by Mr. Carbajal, ammunition, paperwork, various cell phones, a purse, and
$1,212.501d. at 5.This search lasted approximately 2.5 hotdlsat 5.

These items were entered into evidence along with the items obtained throughi¢he earl
“trash pulls,” though the affidavit did not detail from which trash cans this evid=aroe nor
how the agents determined the items belonged to Mr. Carlthjdhe evidence was also never
sent to the State Police lab for confation of the positive field test resulld. at 6.

Although the agents’ search of the Carbajal residence yielded nothing illegal, Mr.
Cabajal was nonetheless arrested on an arrest warrant signed and executed o ahédest
Bookenberger’s affidavitld. at 6. Mr. Carbajal was charged with possession with intent to
distribute cocaine and marijuana, and possession of drug paraphetdaliat 6. The
Government'scase against Mr. Carbajal wasbsequentlydismissed on October 8, 2015 by
Judge Georgéarke in the 32ndudicial District Court for Terrebonne Pariskhho reportedly
called the case “one of the weakest he had ever deleat’11.

Plaintiffs maintain that the search warrant affidavit signed by Agenkd&udmerger was
so false as to indicate bad faith and ill intent, and upon removal of the false and speculativ
content, the remainder does not set forth probable cause toristhmp issuance of a search or
arrest warrantld. at 7. Plaintiffs allegethat the bulk of the affidavit providing justification for
the search and arrest warrant was based on information provided by purported confidentia
informants, the names of whom Defendants refused to disclose in state ldoatt. 7-12.

Plaintiffs detail the purportedly false and unsubstantiated informdto®laintiffs also allege



thatDefendants misled the prosecutor into filing charges on the basis of affalseit. R. Doc.
1 at 712.

Plaintiffs’ loss includes approximately $10,000 in damage to their home and pragerty,
well asthe cash seized and forfeited during the seddchat 6.Plaintiffs also assert other losses
such as extreme mental anguish, humiliation, physical pain and suffering, athengld. at
12-14. In total, Plaintiffs seek $1,500,000 in damalgkst 14.

On May 11, 2017, the Court issued an order dismissing Defendants Larpenter and
Sanford, as Plaintiffs agreed their claims against these Defisndaere barred by qualified
immunity. Additionally, the Court dismissed Plaintiffs’ Fifth Amendment claims agaaf
DefendantsSeeR. Doc. 24.

Il. PRESENT MOTION

Currently pending before the Court is Defendd@wokenberger and Renfro’s Motion to
Dismiss. R. Doc. 9. Plaintiff responded in opposition. R. Doc. 16. After reviewing the parties
motions and the applicable law, ti@ourt instructed Plaintiffs to submit additionalidfing
addressing Defendants Bookenberger and Renfro’s qualified immunity defense. R4D0Oa.
June 9, 2017, Plaintiff submitted a supplemental opposition to Defendants’ motion to dimiss.
Doc. 25.The Court will discuss each in turn.

a. Defendants Bookenberger and Renfro’s Motion to Dismiss (R. Doc-BH

Defendants Bookenberger and Renfro assert qualified immunitgrgne that Plaintiffs’
Fourth andFourteenth Amendment claims must be dismiss&tiey contend that Plaintiff
state law claims must be dismissed on similar grounds, or in the alternative, thatitheh©uld

decline to extend supplemental jurisdiction over these claims.

! Defendants previously argued that Plaintiffs’ Fifth Amendment clamosildbe dismissed. The



According to Defendants, Plaintiffs’ Fourth and Fourteenth Amendment claims should be
dismissed as they failed to meet the heightened pleading standard as reqa&&€d3 claim.

R. Doc. 91 at 23. Defendants avehat this “heightened standard” requires Plaintiffsupport
their claims with “sufficient precision and factual specificity to raiseeauge issue as to the
illegality of defendant’s conduct at the time of the alleged a&s.Doc. 91 at 3 (quoting
Schultea v. Woqd47 F.3d 1427, 1434 (5th Cir. 199%)n( bang). Additionally, Defendants
assert their qualified immunity, and allege that Plaintiffs must demonstrate thaty “e
reasonable official would have understood that wtiady were] doing violate[d]” Plaintiffs’
rights in order to overcome that immunity. R. Doel @t 4 (quotingAshcroft v. alKidd, 563
U.S. 731, 741 (2011)).

Defendants argue that when an arrest is based on a valid warrant, it is aregfal a
unlessan officer obtained a warrant based on fact&riew were false. R. Doc-Bat 5. Here,
Plaintiffs allege that the warrant was based on known false statemenfSefeatdants aver
Plaintiffs havenot providel any facts to support this assertion. R. Dod. & 56. Additionally,
Defendants contend that Plaintiffs do not list individual officers who fabriche=e tstatements,
or indicate why the evidence was invalRl Doc. 9-1 at 6.

Next, Defendants contend that Agent Renfro was not involved in preparing the affidavit
which served as the basis for the warrant, and therefore cannot be heldoiadne falleged
misstatements in that affidavit. R. Doel&t 11. According to Defendants, Plaintiffs have failed
to allege a single fact which demonstratesfRo was involved in the warrant application. R.
Doc. 9-1 at 11.

Finally, Defendants argue that for the same reasons, Plaintiffs’ state law slanld be

dismissed, or in the alternative, the Court should decline to exercise supplejmesdaition

Court dismissed Plaintiffs’ Fifth Amendment claims as to all Defetgdan May 11, 2017.
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over these claims. R. Doc-19at 12. Defendants cite to Fifth Circuit jurisprudence which
indicates the Court has discretion to dismiss a plaintiff's state law claims agairsteacheef
under Louisiana’®iscretionary Immunity Statute. R. Doc19at12 (citing See Roberts v. City

of Shreveport397 F.3d 287, 296 (5th Cir. 2005 the alternative, Defendants aver that the
Court should decline to extend supplemental jurisdiction over Plaintiffs’ Istatelaims, as the
general rule within the Fiftircuit is to dismiss state claims when all federal claims have been
dismissed before trial. R. Doc-19at 12. (citingSee Bass v. Parkwood HospjtaB0O F.3d 234,
246 (5th Cir. 1999)).

b. Plaintiffs’ Response(R. Docs. 16, 23, 25)

Plaintiffs opposeDefendarnt’ Bookenberger and Renfro’s Moticand argue thathey
havepled sufficient facts to statgableclaims against Defendants. R. 16 at 2. Plaintdtstend
that Defendants are not entitled to qualified immunity because the warraatvefincluded
false statementslid not establish probable cause, and therefore was objectively unreasonable. R.
Doc. 16 at 3 (citingMalley, 475 U.S. at 3486). Plaintiffs explain that the officers are not
protected by qualified immunity if they made statements in aanbaffidavit which they knew,
or should have knowwere false andthe magistrate’s finding gfrobable cause was based on
these false statements. R. Doc. 16 at 4. Plaintiffs alleg®#fahdantsplaced false information
in their search andiarrant aplication; which was the only basis for probable cause. R. Doc. 16
at 4.Thus, according to Plaintiffs, this prevents Defendants from assertingjeguaimunity.

R. Doc. 16 at 5. In the alternative, Plaintiffs argue that it is too gmathe litigation to determine
whether Defendants are entitled to qualified immunity. R. Doc. 16 at 5.
Next, Plaintiffs address Defendants’ arguments regarding tloeirtt- and Fourteenth

Amendment claims. Plaintiffs explain that government officials are liable foatingl the



Fourth Amendment when they provide false information in a warrant affidavit if they tree
information was false, or acted in reckless disregard to its falsdytlzere was no probable
cause without the false information. R. Doc. 16 at 6. According to Plaintiffs, they hale ple
sufficient facts to demonstrate that Defants violated this standard. R. Doc. 16 at 6. Finally,
Plaintiff arguedetective Renfro is not “absolved of his liability” just because his padiradred

the warrant affidavi R. Doc. 16 at 7.

C. Plaintiffs’ Supplemental Response (R. Doc. 25)

Per the Court’s instruction, Plaintiffs submitted an additional response, @rguah
Defendants Bookenberger and Renfro should be denied qualified immunity, or irethatale,
thatthe Court should defer ruling on this issue in order to allow additional discovery. R. Doc. 25
at 1. Plaintiffs allege that Bookenberger executed an affidavit for ehsearrant in July 2015;
but the material facts supporting the affidavit were “untmidgly speculative, and made with
reckless disregard for the truth.” R. Doc. 25 at 1. According to Plaintiffs, Defenaiantsot
covered by qualified immunity if the facts demonstrate that a “reasonadiyraiekd officer . . .
would have known that hiaffidavit failed to establish probable cause.” R. Doc. 25 at 3 (citing
Malley, 475 U.S. at 345).

Plaintiffs state various factshich, if taken as truelemonstrate that Mr. Carbajal is not,
and never has been, involved in any facet of the drug trade. R. Doc. 25 Rlahtiffs are able
to prove these facts at trial, they would refute Agent Bookenberger'snstatte in the warrant
affidavit. Further Plaintiffs argue they should be allowed limited discovery to demonstrdte tha
the statements made bgnfidential informants were false, and that the evidence obtained during

various trash-pulls at the Defendant’'s home was fabricated. R. Doc. 25 at 5.



[I. LAW AND ANALYSIS

a. Motion to Dismiss Standard

The Federal Rules of Civil Procedupermit a defendant tseek a dismissal of a
complaint based on the “failure to state a claim upon which relief can be grareedR. Civ.

P. 12(b)(6). A complaint should not be dismdder failure to state a clainuhless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim which would
entitle him to relief.”Conley v. Gibson355 U.S. 41, 47 (1957%enerally, when evaluating a
motion to dismiss pursuant to Rule 12(b)(6), the court should not look pge¢dungs.

“To survive a motion to dismiss, a complaint must contain sufficient alachatter,
accepted as true, tgtate a claim to relief that is plausible on its facAshcroft v. Igbal 556
U.S. 662, 678 (2009) (quotirgell Atlantic Corp. v.Twombly 550 U.S. 544, 570 (2007)yhe
district court must construe facts in the light most favorable to the nonmovingapartyust
accept as true all factual allegatsocontained in the complairkshcroft 556 U.S. at 678.A
claim has facial plausibility when the plaintiff pleads factual content that allosvedhrt to
draw the reasonable inference that the defendant Ie fabthe misconduct allegedd. A court
“do[es] not accept as true conclusory allegations, unwarranted facteegnoes, or leda
conclusions.’Plotkin v. IP Axess Inc407 F.3d 690, 696 (5th Cir. 2005

b. § 1983 Standard

United States Code Title 42, Section 1983 creates a cause of action for an individual
whose constitutional rights are violated by a person acting under theo€state or federal law.
The purpose of Section 1983 is to deter “state actors from using the badge of theityatathori
deprive individuals of their federally guaranteed rights and to provide relief timsid such

deterrence fails.Wyatt v. Cole504 U.S.158, 161 (1992). State actors may defend themselves



by claiming they have qualified immunity for their actions, as longthsir* actions could
reasonably have been thought consistent with the rights they are allegedetwidiated:
Anderson v. Creightqr83 U.S. 635, 638 (1987).

There is a heightened pleading standard for cases brought under 14 & .5983.
“When a defendant invokes qualified immunity, the burden is on the plaintiff to deneniséa
inapplicability of the defensé McClendon v. City of Columbja305 F.3d 314, 323 (5th Cir.
2002). In discharging this burden the plaintiff must satisfy apvemg testld. The plaintiff
must allege that defendants committed a constitutional violation under curreréandwthat
defendants &ions were objectively unreasonabie light of the law that was clearly established
at the time of the actions complained’ ditteberry v. Nocona General Hosg30 F.3d 245, 253
(5th Cir. 2005). For the law to be clearly established at the time afction, “[t|he contours of
the right must be sufficiently clear that a reasonable official wouldratad®l that what his
doing violates that right.’ Kinney v. Weaver367 F.3d 337, 34%0 (5th Cir.2004) (en banc)
(alteration in original) (quotind\nderson v. Creightord83 U.S. 635, 6401987)).The Court is
within its discretion to decide which prong of the tpmng test to address firdeearson v.
Callahan 555 U.S. 223, 236 (200%ee also Collier v. Montgomer§69 F.3d 214, 2118 (5th
Cir. 2009). The Court also has discretion to insist that the plaintiff file a reply thaloietato
an answer which pleads the defense of qualified immuSithultea v. Woqd47 F.3d 1427,
1433-34 (5th Cir. 1995).

C. Plaintiff's Claim that the Search Warrant was Invalid

The Fourth Amendment guarantees the right of all people to be free from uatdason

searchesTrent v. Wade776 F.3d 368, 377 (5th Cir. 2015). A police search and seizure inside

the home without a warrant is presumptively unreason&slgham City, Utah v. Stuarb47



U.S. 398, 403 (2006)However, a valid search warrant, issued by a neutral magistrate,
establishes probable cause for areb.See Michigan v. Summe#b2 U.S. 692, 7084 (1981).

To obtain such a warrant, a police officeush submit an affidavit containing sufficient facts
which provide the independent magistrate with a basis for determining if prolaaisie exists.
See lllinois v. Gates162 U.S. 213, 219 (198Fohler v. Englade470 F.3d 1104, 1109 (5th Cir.
2006).

However, when an officer knowingly and intentionally, or with reckless disregartdor t
truth, includes a false statement irwarrant applicatiorhe may have violated the accuseds’
Fourth Amendment rightsFranks v. Delaware438 U.S. 154, 1556 (1978) “In order to
constitute a constitutional violation sufficient to overcome the qualified immunity afrasting
officer, the material misstatements and omissions in the warrant affidavit must ‘bech
character that no reasonable official would haverstied it to a magistrate.’"Morin v. Caire
77 E.3d 116, 122 (5t8ir. 1996) (quotindHale v. Fish 899 F.2d 390, 402 (5th Cir. 1990)).

For Plaintiffs to defeat Defendants’ qualified immunity defense they mustealéeqs,
which taken as true, demoret thatAgentBookenberger committed a constitutional violation,
and that his actions were objectively unreasonable under the law at the time devhetre
conduct. Atteberry 430 F.3d at 253. Unlike the notice pleading standard in Rule 8, the
heightend pleading standard applicable in cases defended on qualified immunity grounds
requires a plaintiff to plead “with factual detail and particularity, not mere lusony
allegations.ld.; see also Schultea v. Wqet¥ F.3d 1427, 1430 (5th Cir. 1995).

In their pleadingsPlaintiffs allege thaAgent Bookenberger set forth a number of false,
unsupported statements in his affidavit in support of a search warrant. R. Doc.-Q at 7

Specifically, Plaintiffs contend thaAgent Bookenberger demonstrated a reckldssregard for
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the truth by stating that Mr. Carbajal’s nickname was “El Chapo,” a knowntdifiigker, and

that he frequented bars which were known for their drug trade. According to fRaintis
common knowledge that Mr. Carbajal’s nicknameak, and he and his wife have only been to
area bars a few times in their lifetim&dditionally, Agent Bookenberger statedthe warrant
affidavit that Mr. Carbajal controlled many houses in the Houma area. He did not verify this
information, despite thé&ct a public records seardould haveconfirmed or undermined this
alleged fact.

Additionally, Agent Bookenberger relied on tips and information from anonymous
sources, but did not identify his sources in the affidavit, or provide any indicationths to
reliability of these tipsIn fact, whenAgent Bookenberger conducted surveillance based on
information provided by these anonymous sources, he didisatverany criminal activity. At
the very least, this should have spurred additional investigatimh verification before
submitting this warrart-based largely on unverified, anonymous #ge a magistrateSee
United States v. May#66 F.3d 335, 3434 (5th Cir. 2006) (listing factors for determining
whether an anonymous tip is reliable under ttitality of the circumstances)hus, the Court
finds there are sufficient allegations, if proven, to support a conclusiodgeait Bookenberger
was objectively unreasonable in submitting the search warrant to the ntagistthout
conducting additional investigation to verify the information.

To further establish a violation, the Court must find Babkenberger’'salse allegations
in the warrant were pertinent to the issue of probable cause. Probable causeclessea
seizures, and arrests dependsthe totality of facts and circumstances within a police officer's
knowledge at the moment of arrest [that] are sufficient for a reasonable persowclae that

the suspect had committed or was committing an offelusatéd States v. Wadley9 F.3d 30,
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512 (5th Cir.1995). The reasonable person standard depends on the expertise and experience of
law enforcement officialsGarcia, 179 F.3d at 268. Finally, probable cause does not need to rise

to the level sufficient to support a conviction, although it must be more than a “bare suspicion.
Id. at 269. Rather, probable cause has been held to mean a “fair probability” that é&hasm

been committedd. That fair probability, in turn, need not reach the fifty percent mdrk.

First, the Court must deteine what information Agent Bookenberger included in the
affidavit was false, or included with reckless disregard to its falsigy.nAither party has
submitted a copy of the warrant affidavit, the Court is limited to evaluétiegtatementthe
parties indicate were included on the warrant affidavit. The Court concludes that there is
sufficient prima facie evidence thagent Bookenberger was reckless in submitting information
provided by anonymous sources without conducting any fellpwinvestigation, or
demonstrating the informant’s reliability. Thus, this information cannot beidsmesl when
evaluating whether the affidavit provided sufficient information for a findingabable cause.

After removing this information from the affidavit, the following facts remain): (1
searches o Armms revealed criminal “hits” for an individual with the same last name, but
different first name and birthdate than Mr. Carbajal; (2) there were dys&ds lined up irthe
bayou next to the Carbajal home; (8yents coducted surveillance of the home on five
occasionsbut no criminal activity was observed; (4) two trash pulls revealed cocaideees
and marijuana shake in publically accesstldsh cans outside the Carbajal ho®eeR. Doc. 1.

The Court must determine whethbis evidence would have been sufficient to find that
there is a “fair probability” that Mr. Carbajal had committed a crime. Distdatts within this
district have found probable cause to issue a search warrant when evidencearismpail is

submitted alag other informatior-such as ae&fendant’s lengthy criminal historgelevant spot
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surveillance, interviews during a “knock and talk,” and other physical evidSe=,. e.g
Johnson v. Dir.,, TDGLID, No. 11346, 2014 WL 1292454, at *2 (E.D. Tex. Mar. 28, 2014)
United States v. Gerelb47 F. Supp. 2d 658, 660 (W.D. Tex. 2008). Here, there is no such
additional evidenceAgentBookenberger conducted surveillaradeMr. Carbajal’s homen five
occasionsbut did not note any suspiciousigity. The fact that someone with his last name has

a criminal history is insufficient to establish probable cause that Mr. Carlaajal$o committed

a crime. Finally, Mr. Carbajal has been an oyster fisherman for decadesjdtlveoabnormal if

he did not have oyster vessels parked along the bayou near his home. The contents out of
publically accessible trash cans alone is not sufficient to justify the agectiens. This
evidence does not establish probable case.

At the very leastAgent Bookenbergewas reckless in preparing a warrant with such
obvious flaws; at the moshe misrepresented the truth to the judicial officer who signed the
search warrant. Inng event, the Court finds thatatiffs have alleged sufficient facts, which if
proven attrial, would demonstrate that Defendant Bookenbekgelated their constitutional
rights by recklessly or falsely including inaccurate informationvegieto a finding of probable
cause in an application for a search warrant.

The second step of the testto determine if the constitutional violation alleged was
“clearly established” at the time it was committ@sderson483 U.S. at 639. “The contours of
the right must be sufficiently clear that a reasonable official wouldratad®l that what his
doing violates that right . . .In the light of preexisting law the unlawfulness must be apparent.”
Id. at 640. This Court finds that plaintiffs have easily established this prong of th&hest
Supreme Court's opinion #indersonas well as the Fifth @uit's decisions itdart andSpiller

v. City of Texas Cityl30 F.2d 162 (5th Cir.1997), all establish that violations of the Fourth
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Amendment for unlawful searches and seizure are proper subjects fdiolitigader Section
1983. A reasonable police officer has sufficient information from these takasw that his or
her intentional inclusion of false or misleading facts in an application feamls warrant will
subject that officer to civil liability. All that is required is that plaintiffs setifa@nough facts in
their complaints to establish the cause of action and clear the initial hurdle pogadlifigd
immunity. As noted abovelaintiffs' complaintand supplemental responaehieves thigjoal,
andthereforetheir claim for an illegal seeln may proceed againsigentBookenberger.

Plaintiffs also allege that Agent Renfro assistddent Bookenberger in preparing the
warrant affidavit. R. Doc. 1 at 2. An officer who did not actually participate in tHendyaf an
affidavit may be denied @lified immunity if they provide false, material information for use in
the affidavit.Hart v. O’'Brien 127 F.3d 424, 448 (5th Cir. 199@jrogated on other grounds by
Kalina v. Fletchey 522 U.S. 118 (1997). However, to survive a motion to dismiss potnglaint
must contain sufficient factual material that, when accepted as true, stites taelief that is
plausible on its facéAshcroft v. Igbgl556 U.S. 662, 678 (2009). Plaintiffs have made no factual
allegations that Agent Renfro assisted in preparing the affidavit. Even ednstrued in the
light most favorable to the nonmoving party, Plaintiffs’ allegations, based slahformation
and belief, that AgerRenfro assistedgent Bookenberger in drafting the warrant affidavit are
insufficient toovercome Agent Renfro’s assertion of the qualified immunity deféhsBoc. 1
at 2.

d. Plaintiffs’ Claims of lllegal Arrest

Plaintiffs allege that Defendants wrongfully arrested Mr. Carbajal follgwheir search

of his home. R. Doc. 1 at @he Fouth Amendment provides protection from an unlawful

detention at tb hands of the authorities. An officer whose request for a warrant alle gerdiydc
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an unconstitutional arrest is not protected by qualified immunity, even whenearrant was
issued by a eutral magistrate, if “it is obvious that no reasonably competent officer wouéd ha
concluded that a warrant should issuddlley v. Briggs 475 U.S. 335, 341 (1986). “In order to
constitute a constitutional violation sufficient to overcome the qualifiredunity of an arresting
officer, the material misstatements and omissions in the warrant affidavit must ‘bech
character that no reasonable official would have submitted it to a magisthateiri v. Caire

77 E.3d 116, 122 (5th Cir. 1996) (quotiHgle v. Fish 899 F.2d 390, 402 (5th Cir. 1990)).

Ordinarily, an arrest made under the authority of a valid warrant is a true ahdrvest.
Smith v. Gonzales670 F.2d 522, 526 (5th Cir. 1982 owever,when the officeraccused of
false arrest is #officer who obtained the warrant, the Court must examine the warrant, as we
did above Mendenhall v. Riser213 F.3d 226, 232 (5th Cir. 2000) (discussing arrest warrants)
see Pardue v. Jackson County, Mississipiai. 14290, 2016 WL 3024153 at *2 (May 25, 2016
S.D. Miss) (equating search warrants and arrest warrants in the context afiegafection
1983 claims) If an officer is found to have intentionally or recklessly included false infawmat
in the affidavit, the court must exclude the false information and determine rethgsite
probable cause existed based on the remaining portion of the affldanéd Statey. Alvarez,
127 F.3d 372, 374 (5th Cir. 1997).

Here, as with the search warrant, heurt must determine whether the factsareling
the trash pullcriminal “hits” for someone with the last name “Carbajal,” and oyster beats
sufficient to establish probable cause to support the arrest wafii@irbbable cause is the ‘sum
total of layers of information and the synthesismbiat police have heard, what they know, and
what they observed as trained officersUnited States v. Shaw01 F.2d 367, 376 (5th Cir.

1983) (quotingUnited States v. Edward577 F.2d 883, 895 (5th Cir. 1978) (en banaj))the
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time of the arrest waant, Agent Bookenberger knew that on two occasions, trace quantities of
drugs and drug packaging were found in public trash cans located outside of MjalGarba
home. He knew that additionaurveillance of Plaintiffs’ property had not revealed any
suspcious activity, drug related or otherwise. He knew that a random searchesftifeehome,
as well as Mr. Carbajal’'s oyster vessk&l not revealed any additional evidergauch less
evidence which linked Mr. Carbajal to a crime. Therefore, @Goairt finds that there was
insufficient evidence to find probable cause that Mr. Carbajal had committeda cri

The second step of the test is to determine if the constitutional violation alleged wa
“clearly established” at the time it was committdsiderson483 U.S. at 639. Again, the Court
finds that Faintiffs have establisheithe second prong@upreme Court and Fifth Circuit case law
is clear that Fourth Amendment violations are proper subjects for Sectiorclh®83. Seeid.,
Hart v. O'Brien 127 F.3d 424, 44&piller v. City of Texas City,30 F.2d 162 (5th Cir. 1997). A
reasonable police officer has sufficient information from these cases to katinctudingfalse
or misleadig facts in an application for an arresarrant will subject that officer taivil
liability. All that is required is that plaintiffs set forth enough facts in themmaints to
establish the cause of action and clear the initial hurdle posed by qualified imnimnitoted
above,Plaintiffs have met this standardndtheir clams againsAgentBookenberger for illegal
arrest survive the motion to dismiss.

V. CONCLUSION

As discuss in full above, Plaintiffs have alleged facts to overcome Agent Bookergerger
qualified immunity defense. However, they have not alleged facts wikigatAgent Renfrés

claim forqualified immunity. Therefore,
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IT IS ORDERED that Defendant’s Motion to Dismiss, R. Doc. 9,GRANTED IN
PART andDENIED IN PART . Plaintiffs’ claims against Agent Renfro are hereby dismissed.

However, Plaintiffs’ claims agiast Agent Bookenberger survive the motion to dismiss.

New Orleans, Louisian#his 6th day ofSeptember2017.

(gy & ellor

ELDON E. FALLON
United States District Judge
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