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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JEFFERSON COMMUNITY HEALTH CARE CIVIL ACTION

CENTERS, INC.

VERSUS CASENO. 16-12910

JEFFERSON PARISH GOVERNMENT, et al. SECTION: “G"(2)
ORDER

Before the Court is Plaintiff Jefferson ComntyrHealth Care Centers, Inc.’s (“*JCHCC”)
motion for a preliminary injunction, wherein itges the Court to enjoin the enforcement of two
resolutions passed by the Jefferson PariglunCil (“Council”) declining to renew lease
agreements [or Cooperative Endeavor Agreem@BEAs”)] that Jefferson Parish (“the Parish”)
had with Plaintiff in two locations, Marrero amiver Ridge, Louisiana, because the resolutions,
they contend, violate the Medicaid Act, entitling them to relief pursuant to 42 U.S.C. § 1983, and
that the actions taken by therBa Council are preempted by fedelaw pursuant to Section 330
of the Public Health Service Act (“PHS Act')The requested preliminary injunction would
permit JCHCC to continue to use and occupy Marrero and River Ridgkcilities pending a
trial on the merits in this mattérDefendants’ opposition fails to squarely address Plaintiff’s stated
claims pursuant to § 1983 or Section 330 of the REISbut rather characterizes this matter as an

untenable breach of contract clafmHaving reviewed Plaintif§ motion for a preliminary
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injunction, the memoranda in support and in oppmsjtthe evidence presented at the hearing on
the preliminary injunction, and the applicable l&ov,the reasons that follow, the Court will grant
in part and deny in part Plaiff's motion for a preliminary injnction. Specifically, the Court will
enjoin the eviction of JCHCC until the opportunitfes health care services for the underserved
citizens are specifically addressed by eithewvgling an appropriate vendor in the current
facilities, or by providing othe means of maintaining medical services to these specific
communities. The motion is denied to the exteat tince the Court is satisfied that the medical
needs of these communities are being met, whetheot the Court has reasththe merits of the
case, the injunction will be lifted.

I. Background

A. Factual Background*

Plaintiff JCHCC is a non-profit entity tha¢ceives federal funding under Section 330 of
the PHS Act to serve residents in medically undersdreemmunities, regardless of their ability
to pay® In the aftermath of Hurricanes Katrina aRia, the State of Louisiana and the federal
government declared that a public health crisistexn the Jefferson Parish metropolitan area, and
Jefferson Parish determined that the public ister®uld be best served by enabling a local non-

profit organization—JCHCC—to usadilities owned by the Parishitestore basic health services

4 The following facts, based on tegidence attached to JCHCC andddelants’ memoranda and admitted
at the evidentiary hearing, constitute the Court’s “findiafyfact” for purposes of Federal Rule of Civil Procedure
52(a). These findings of fact are not binding on the Court at a trial on the Deritdés Melancon, Inc. v. City of New
Orleans 703 F.3d 262, 268 (5th Cir. 2012).

542 U.S.C. § 254b.

6 Rec. Doc. 1-2 at 2.



to an underserved area of the Pafish.

Accordingly, in August of 2006, JCHCC entenatb a CEA with Jefferson Parish that
would, for a ten-year period ending on July 31, 2@t6éyide rent-free facilities to JCHCC at 1855
Ames Boulevard for the purposes of servihg medically underserdepopulation in Marrero,
Louisiana (“Marrero Agreement®) The CEA also stated thatetliLease shall be renewed under
the same terms and conditions &or additional five year term, weds any of the paes notify the
other parties in writing of its intent not to renewestst 60 days prior to the expiration of the term
then in effect.? In exchange for a ten-year occupantyhe Marrero faciliy, JCHCC pledged to
provide or coordinate for its patients a full rardgrimary care and clinical preventive services
throughout Jefferson Parish, asmés obligated to by federal funding it had received from the
Health Resources and Service Administration (8AR) of the U.S. Department of Health and
Human Services pursuant to its grant apfibce as a Federally Qualified Health Center
(“FQHC"). The history of the Rier Ridge facility, located a1312 Jefferson Highway, is less
clear, but it is undisputed thatwer Ridge was never subject tbem-year lease, and has operated
instead on a month-by-month bapisrsuant to a CEA that could berminated at any time with
30 days’ written noticé®

JCHCC took occupancy of the Marrewxility on August 1, 2006 and renovated it for

7 Prelim. Inj. Ex. 2 at 2.
81d. at 6.
9 1d.

10 |d.; see alsdPrelim. Inj. Ex. C at 3.



clinical purposes, investing nearly $1flion in federal Section 330 grant funtisThe Marrero
site serves approximately 8,000 patients annwaily houses, in addition to medical and dental
facilities, the primary administtive offices and informatiorethnology services for the JCHCC
network!? Although JCHCC serves a population ofgily uninsured patients, the income
generated from services renderedhs Marrero clinic now supportke cost of services that
JCHCC provides at its other clinizs Avondale, Lafitte, and River Riddé.

In 2009, an independent audit of JCHCC pardéuo 42 U.S.C. 8§ 254b(q) led to several
adverse findings and remedial actions, and theddgieanandated audit precipitated two audits by
the Louisiana Legistive Auditor (“LLA”).* In reports published in 2010 and 2012, the LLA
found that the prior management of JCHCC badaged in widespread misconduct, including
commingling and misappropriation of funds, iraper lending to employees, and overpayments
to contractors® In the wake of the audits, JCHCC'’s then-CEO, Carol Smith, resigned and the
former CFO, Ebony Williams, pled guilty imd was later convicted of embezzlemé@&ntCHCC
nearly lost its federal funding,and HRSA required a corrective iact plan that included seeking

recoupment of the previously misspent fuiftis.

11 Prelim. Inj. Test. of Dr. Shondra Williams.

121d.; see alsdRec. Doc. 1-2 at 4.

13 Prelim. Inj. Test. of Dr. Shondra Williams.

14 1d.; see alsdRec. Doc. 1-2 at 5.

15 Prelim. Inj. Test. of Dr. Shondra Williamsege alsdRec. Doc. 1-2 at 5.
16 Prelim. Inj. Test. of Dr. Shondra Williamsee alsdRec. Doc. 1-2 at 6.
17 Prelim. Inj. Test. of Dr. Shondra Williams.

18 1d.; see alsdRec. Doc. 1-2 at 8.



In September 2012, Dr. Shondra William®(* Williams”) began serving as JCHCC’s
CEO? In that capacity, she has spearheaded JCBIEffort to implement its corrective action
plan, required by HRSA as a condition of its twamed participation in the Section 330 federal
progran?® Dr. Williams sent demand letters to individiaentified in the LLA audit reports as
having received payments to which they wereemitled, including JCHCC's former CEO, Carol
Smith, and its former attorney, Clarencebl, who had allegedly received $140,000 for legal
services that an LLA audit found to lack sufficient supporting documentiti®aon after sending
the demand letters, Dr. Williams received a faxssage from the office of Councilman Spears in
November 2012 including a proposed retiohuto terminate the Marrero CEA.Dr. Williams
perceived the message as eedh precipitated by JCHCC'’s rective action plan, given the
political and personal relationships between tlaeviduals who were sent demand letters and both
Councilman Spears and his predecessomer Councilman Byron Le&.

After receiving the message, Dr. Williams contacted Councilman Spears but did not
receive a respons€. However, when Dr. Williams attended a Parish Council meeting on
November 7, 2012, she learned that the propmsérminate JCHCC'’s cooperative endeavor

agreement was not on the meeting agenda, dloevfng the meeting, Councilman Spears told Dr.

19 Prelim. Inj. Test. of Dr. Shondra Williamsee alsdRec. Doc. 1-2 at 2.

20 Prelim. Inj. Test. of Dr. Shondra Williamsee alsdRec. Doc. 1-2 at 7.

21 Prelim. Inj. Test. of Dr. Shondra Williamsee alsdRec. Doc. 1-2 at 8, 12.

22 Prelim. Inj. Test. of Dr. Shondra Williamsee alsdRec. Doc. 1-2 at 8-9; Prelim. Inj. Ex. 5.
2 Rec. Doc. 1-2 at 9.

24 Prelim. Inj. Test. of Dr. Shond\Williams; Rec. Doc. 1-2 at 9.



Williams that the Council had canceled the resolutfoAfterward, Dr. Williams arranged to meet
with Councilman Spears at his office on November 19, 2015 .that meeting, the councilman
expressed to Dr. Williams that no one from JCH@@ reached out to him in the eleven months
since he took office, and he commented that ésal entities were interested in occupying the
Marrero spacé’ Councilman Spears allegedly then restad that Dr. Williams appoint an
acquaintance of his to the govimgp board and terminate the CF®ho had participated in the
LLA audit that resulted in negative findingsOn another occasion, Councilman Spears suggested
that JCHCC should hire art@tney whom he recommendé&tlLater, Councilman Spears told Dr.
Williams that he would only be interested iodifying JCHCC’s CEAs to allow continued use of
the Marrero facility if JCHCC satisfied his reque¥ts.

In April 2014, Dr. Williams finally met witfCouncilman Spears, who during the meeting
requested information regandj the percentage of minoritywvaed vendors utilized by JCHCE.
Dr. Williams indicated that JCHCC has followpbcurement policies regarding vendor selection
and utilization, and currently utilizes more than 50% minority ventforowever, following the

meeting, Dr. Williams learned that Counciim&pears approached two of JCHCC's board

25 Prelim. Inj. Test. of Dr. Shaira Williams; Rec. Doc. 1-2 at 9.
26 prelim. Inj. Test. of Dr. ShondiWilliams; Rec. Doc. 1-2 at 9.
27 Rec. Doc. 1-2 at 9.

28 |d.
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30 Rec. Doc. 1-2 at 10.

31 Prelim. Inj. Test. of Dr. ShondWilliams; Rec. Doc. 1-2 at 14.

32 pPrelim. Inj. Test. of Dr. ShondWilliams; Rec. Doc. 1-2 at 14.



members to request information about JCHCC's ventioBne year later, in April 2015, Dr.
Williams became aware that Councilman Spears attempted to persuade several JCHCC board
members to terminate her employmengd&$CC’s CEO, without giving a reaséh.

Another year later, on April 5, 2016, foemJCHCC CEO Carol Smith sent Dr. Williams
a demand letter requesting $184,000 in severancé®pifjer reviewing the demand, JCHCC
denied it*® Shortly afterward, JCHCC received adettlated April 14, 2016 from the Office of
the Parish Attorney, indicating that the Parishick®l “alternative lease terms” and attaching two
resolutions that would, respectively, terminate kharrero CEA and replace it with a month-to-
month arrangemenf. The Marrero Agreement was otherwise set to renew automatically for a
five-year term after July 31, 20£8.

The proposed resolutions were included enJiéfferson Parish Council’'s agenda for April
20, 2016%* At the meeting, representatives of JOE| along with dozens of its patients and
community supporters, voiced theancerns about the two resolutidfisNo individual spoke out

against JCHCC's positioff. Afterward, the Council engaged an off-the-record, four-hour

% Rec. Doc. 1-2 at 15.
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executive session, after which Councilman Spears did not rétitme Council therefore deferred
the vote on the two resolutions to May 11, 2616.

On May 10, 2016, Dr. Williams, several bdamembers, and JCHCC’s counsel met
privately with Councilman Spears to attempt to find a workable soltti@uuncilman Spears
insisted on taping the meeting and statedhatould not answemg questions from JCHCE,

The next day, without having prieusly provided any notice #t such a resolution would be
considered on that day, and without any dismrg Jefferson Parisho@ncil voted unanimously

to terminate the CEA for JCHCERIiver Ridge facility, whichhe Council unanimously adopted
as Resolution No. 127020.The Council then also unanimously voted to terminate the Marrero
Agreement as of July 31, 2016, and aeédg®arish Council Resolution No. 127051.

On June 8, 2016, the Parigtoated a resolution, No. 127197 athorize the Parish Clerk
to advertise for submissions of Statements ofiif)cetions from prospeitve healthcare providers
to offer full-time comprehensive medical careuminsured individualait the River Ridge and
Marrero location$® JCHCC partnered with Ochsner Health System, which submitted a Statement

of Qualification, with JCHCC as its subcontractor, for use of the Marrero and River Ridge

42 prelim. Inj. Test. of Dr. ShondWilliams; Rec. Doc. 1-2 at 17.
43 Prelim. Inj. Test. of Dr. ShondWilliams; Rec. Doc. 1-2 at 17.
44 Prelim. Inj. Test. of Dr. Shond\Williams; Rec. Doc. 1-2 at 18.
4 Prelim. Inj. Test. of Dr. ShondiWilliams; Rec. Doc. 1-2 at 18.
46 Rec. Doc. 1-2 at 18.

471d. at 19.
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facilities*® No other submissions were received by tiotice’s June 30 sulission deadline, and
thus Councilman Spears unilateratended the deadline until Jul¢, 2016, and again to August
4, 2016>° To date, no other statements of qualifisasi by interested hehtare providers have
been submitted to the Parish Clerk.
B. Procedural Background

Plaintiff filed a complaint* as well as motion for a temporary restraining order and
preliminary injunctior?? on July 18, 2016 against Parish of JefferSodefferson Parish Council,
Ricky J. Templet, Paul D. Johnston, Mark pears, E. Ben Zahn, lll, Jennifer Van Vrancken,
Christopher L. Roberts, and Chid Lee-Sheng (collectivelyDefendants”). On July 19, 2016,
the Court held a telephone stattmference with counsel for Plaintiff and an attorney from the
Jefferson Parish Attorney’s Offi¢é.At the conference, counselmilated that no action would
be taken to evict Plaintiff froreither the Marrerer River Ridge facities until July 31, 20168
Accordingly, the Court issued an order denyasggmoot the motion for a temporary restraining

order and setting the preliminary injunctiom feearing on Friday, July 22, 2016 at 11 &nfhe

49 1d.

50 |d. at 19-20.
! Rec. Doc. 1.
52 Rec. Doc. 2.

53 In their opposition to the instant motion, Defendarsses that Plaintiff states an incorrect name of
Jefferson Parish Government.

54 Rec. Doc. 6.
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Court heard the matter on that date, and toekibtion under advisemeatter the conclusion of
all testimony and oral argumett.

Il. Legal Standard

Four elements must be proven before a tcauit issue a preliminary injunction: (1) a
substantial likelihood of success or thnerits; (2) a substantial threadtirreparable harm if the
injunction is denied; (3) the threatened injuryiie movant outweighs thgjury to the nonmovant;
and (4) granting the injunction witlot disserve the public interé8tlf the movant fails to meet
its burden regarding any one oéthecessary elements, a court neetchddress the other elements
necessary for granting a preliminary injunctt8rat all times, the burden of persuasion remains
on the movant as to each of these four elenfértawever, these factorate applied on a case-
by-case, sliding-scale basis. Where one or moreedaittors is very strongly established, this will

ordinarily be seen as compensating fovemker showing as to another or othéfs.”

57 Rec. Doc. 24.

58 Lake Charles Diesel, Inc. v. Gen. Motors Co28 F.3d 192,1986 (5th Cir. 2003) (citin@anal Auth.
v. Callaway 489 F.2d 567, 572 (5th Cir. 1974)).

%% See Roho, Inc. v. Marqui802 F.2d 356, 361 (5th Cir. 1990) (declining to address the remaining elements
necessary to obtain a preliminary injunction after findingplentiff failed to show a substantial likelihood of success
on the merits)see also Barton v. Huert&13 F. App’x 426, 427 (5t@ir. 2015) (“[F]ailure to succeed @my one of
the elements results in a denial of injunctive relief.”).

60 Callaway, 489 F.2d at 573 (vacating amunction where the district cot improperly placed the burden
of persuasion on the defendants to prove the injunction should not be granted, rather than requiring plaintiffs to carry
their burden).

61 Knights of Ku Klux Klan, Realm of La. v. E. Baton Rouge Par. Sch5B8.F.2d 1122, 1125 (5th Cir.
1978).
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Whether to grant or to deny a preliminaryummgtion is within the discretion of the trial
court® but “[t]he decision to grant a preliminaryimjction is to be treated as the exception rather
than the rule %

I1l. Parties’ Arguments

A. Substantial Likelihood of Success on the Merits

1. JCHCC'’s Arguments in Supportof Preliminary Injunction

JCHCC argues that it is #thed to relief under 42 U.E. 8 1983 because the Jefferson
Parish Council resolutions violate the Medicaid Att.According to JCHCC, Medicaid
beneficiaries have a right tobtain certain services as enrollees of the Medicaid program,
including, specifically, FQHC servicé3.Plaintiff alleges that, as Section 330 grare, it is
automatically designated as a FQHC for purpasieds participation and reimbursement in
Medicaid.®® Therefore, JCHCC argues, it mustoyide FQHC services to all Medicaid
beneficiaries, as defined at § 1396(a)(2XC).

According to Plaintiff, Congress conferred express right for Medaid beneficiaries to

receive such servicé®.Plaintiff relies onCohen v. Chester County Department of Mental Health

62 Apple Barrel Prods., Inc. v. Bear@30 F.2d 384, 386 (5th Cir. 1984).
63 Miss. Power & Light760 F.2d at 621.

64 Rec. Doc. 2 at 12.

65 |d.

66 |d. (citing 42 U.S.C. 88 1396t seq).

57 1d.

68 |d. (citing Cohen v. Chester Cty. Dep’'t of Mentdkalth Intellectual Disabilities Serys2016 WL
3031719, at *6-9 (E.D. Pa. May 24, 2016)).

11



Intellectual Disabilities Servicesa case from the Eastern District of Pennsylvania, for the
proposition that it can sue Defendants under § 1983 for violating the Medicaid ladt.ohen
Plaintiff alleges, a Medicaideneficiary who was developmeliyadisabled brought a claim under

8 1396a(a)(8) of the Medicaid Act alleging that the defendanedf&il provide all individuals
seeking medical assistance under ptan an opportunity to do so with reasonable prompftfiess.
According to Plaintiff, the disict court concluded that “[wiere Congress required states
accepting Medicaid funding to provide certain segsito the developmentally disabled, Congress
conferred specific entittements ordividuals in terms that could nbé clearer and [are] therefore
individually enforceable in aaction brought under 42 U.S.C. 1983.”

Here, JCHCC argues, a private rightiction should also be iriigpd on behalf of the health
care centef? Similar to the provision i€ohen JCHCC contends, Seatid 396a(a)(10¢xpressly
provides that states must make “medicasisiance available, including at least [FQHC]
services.”™ Therefore, Plaintiff claims, pursuant§d 396a(a)(1) and § 1396d(a)(2)(C), a state or
local government that unlawfully interferes withrestricts an FQHC'’s ability to provide FQHC
services is infringing on a beneifary’s right to those servicé$.JCHCC argues that by unlawfully

terminating its CEAs and precluding JCHCC froffering mandatory FQHC services, the Parish,

89 1d.

70 1d. at 13 (citingCohen 2016 WL 3031719, at *7).
1 1d. (quotingCohen 2016 WL 3031719, at *7).

2 d.

7 d.

4 d.

12



acting under color of state law, has effectivelyesed established provider-patient relationships
and deprived Medicaid beneficiaries froeceiving FQHC services at JCHCC’s Marrero and
River Ridge site$® Moreover, JCHCC argues, because Section 330 health cerisirso serve
patients who reside in “medically underservedeas, Medicaid recipientannot simply find
another readily aessible providef®

Alternatively, JCHCC argues, even ifig not entitled to relief under § 1983, JCHCC
maintains a strong likelihood of success on theitsidecause the Council’s resolutions are
preempted by Section 330 of the PHS AttSpecifically, JCHCC aatends, the Council’s
adoption of the resolutions at issue is a culmamatf a series of efforts by Councilman Spears to
influence JCHCC for his own personal and peditigain, and if JCHCC had acquiesced in his
actions, it would have violated Section 380.

Plaintiff alleges that, as a threshold matteis & federal grantee with an implied right of
action under Section 330 of the PHS Atflo imply a private righof action under a federal
statute, Plaintiff argues, the Court must assessh&hefl) the plaintiff is in the class for whose
especial benefit the statute was enacted; (2) thamyigndication of legislative intent, explicit or
implicit, either to deny or to create a private tighenforce; (3) a private right to enforce would

be consistent with the underlying purpose & 8tatute; and (4) the cause of action is not

s d. at 14.
6 1d.
7 1d.
8 1d.

®d.

13



traditionally in the purview of state law, sudhat a federal right to enforce would be
inappropriateé®® Here, JCHCC avers, each factor weighsfavor of JCHCC maintaining an
enforceable right under Section 330.

First, Plaintiff argues, Congse enacted Section 330 for the@sal benefit of community
health center grantees, such as JCHEEY its essence, JCHCC clainisis an instrument of the
federal government, with statutory mandates to meet certain federal policy objectives and
requirements, and its existence is entirely dependent on federal grant fn@ivage obligations
come with federal rights and benefits, JCHC@rayincluding an enforceable right for Section
330 health centers to receive 1p6rcent of their reasonable c®sh furnishing services to
Medicaid and Mediare beneficiarie¥. Furthermore, Plaintiff asssitSection 330¢walth centers
and their employees are deemed to be federploy®es of the Publitiealth Service and are
afforded statutory immunity for malpractice claifisAccording to JCHCC, it is also heavily
regulated by HRSA, and any change to the sadpes projects—including any changes to the
location of JCHCC'’s facilities+must be approved by HRSA Therefore, JCHCC argues, it is,

for purposes of this action, necessarilyragts or on behalf of its grantor agefty.

80 |d. at 14-15 (citingCort v. Ash422 U.S. 66, 78 (1975)).

81 1d. at 15.

82 1d.

83 1d.

84 1d.

85 |d. (citing 42 U.S.C. § 233(a) and (djui v. Castenadab59 U.S. 799 (2010)).
86 1d. at 16.

87 1d.

14



Next, JCHCC claims, there is nalination of legislative intertb deny injunctive relief in
situations like the one presenteere, and it is consistent withe underlying purp@s of Section
330's legislative scheme to imply such a remedy to JCEfCEmilarly, Plaintiff argues, the cause
of action raised here is not onaditionally relegated to state law, but rather is rooted in federal
laws that impose affirmative duties on a grantee to fulfill its federal project and safeguard its assets,
but do not explicitly provide for a cause attion against those who seek to thwart the
accomplishment of that mission through unlawful government alicfCHCC argues that
Jefferson Parish Council impaired a federal gmnject, and here, federal laws put the health
center grantee in the position of a trustee on bedfats federal grantor agency, to protect and
fulfill a federal mandaté® As such, JCHCC argues, it h#éise characteristics of a federal
instrumentality, even if it is not expltly designated as such under the faw.

Finally, JCHCC argues that the Council’s lesions are patently unlawful and impair
JCHCC'’s ability to carry out its federal graptoject because they constitute retaliation for
JCHCC's resistance to Councilman Speafforts to manipulate its operatioffsAccording to
JCHCC, its resistance was required by federa) &nd therefore the Council’s unlawful actions,

including the resolutins, must be preempted by that federal¥a8pecifically, Plaintiff contends,

88 |d. (citing Cannon v. Univ. of Chicagd41 U.S. 677, 694 (1979)).
89 |d. (citing Cort v. Ash 422 U.S. 66, 78 (1975)).
% |d. at 16-17.

%1 |d. at 17 (citingDep’t of Transp. v. Ass'n of Am. R.RL85 S. Ct. 1225 (2015)Neukirchen v. Wood Cty.
Head Start, Ing.53 F.3d 809, 812-14 (7th Cir. 1995)).

9 1d.

% 1d. at 18.
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Councilman Spears attempted to coerce JCHCCe#&se the implementation of its corrective
action plan by sending Dr. Williams a fax purporting to terminate its lease early, to encroach on
JCHCC'’s board of director’s exclusive authorityhioe and fire its CEO, to influence JCHCC’s
vendor selection contrary to federal procurement laws, amdeidere with JCHCC'’s collection
of payments made to JCHCC'’s former CEO and attotheZHCC alleges that such overtures
interfered with its obligationander Section 330, which does rontemplate any involvement of
local government officials irthe health centts governance”® According to JCHCC, that
authority is reserved to its & of directors, and therefotkere was no legitimate reason for
Councilman Spears to be involvedlwdCHCC's decisions, particulariy light of the findings of
the recent legislative audit®.Therefore, Plaintiff argues, Hat agreed to my of Councilman
Spears’ requests, it would have eged itself to civil and criminadanctions for violating federal
law 87

Plaintiff argues that the ParigBouncil’s behavior clearly @wes an effort to attach
personal and political stringe its “donation” of &cility space, and thescord of the resolutions
is devoid of any rational basis or explanation,ipalarly in light of stong community support for
JCHCC? JCHCC alleges that the Council has nesnmunicated to JCHCC any dissatisfaction

regarding the quay or availability of the health carerstces it offers, and by seeking a tenant

% |,

% |,

% |d, (citing 42 U.S.C. § 254b(k)(3)(H)(ii); 42 C.F.R. § 51¢.304(d)(3)(ii)).
97 1d. at 19.

% 1d.
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with identical qualifications to replace JCHC@Ge Council has both conceded the ongoing need
for a Section 330 grant project and revealedat tks resolutions to oust JCHCC are purely
retaliatory®® In fact, JCHCC argues, it was the onfyphicant to submit a timely application in
response to the Council’s request for bids, yetGobuncil failed to respond and instead extended
the deadline for applicatiort€

JCHCC alleges that without a long-term agreement for its Ma@kmac, JCHCC cannot
provide reliable access to primary healthcare serviéedoreover, JCHCC has argued that trying
to operate a medical facility pursuant to only a month-to-month contract generates a high level of
uncertainty and is unsustainable. As a resuljQC asserts, the Council’s decision to terminate
JCHCC'’s CEAs thwarts JCHCC from fulfilling its &n 330 health care obligations to medically
underserved patients across its service Hfea.

2. Defendants’ Arguments in Oppogion to Preliminary Injunction

In opposition, Defendants argue that under thedeof the Marrero Agreement, the lease
would automatically renew for aadditional five years aftefuly 31, 2016, unless either party
notified the other party, iwriting, of its intent not to renew &ast 60 days prior to the expiration
of the leasé®® According to Defendants, on April 14, 20169Xdays prior to the expiration of the

CEA, Jefferson Parish notified JCHCC and its celio$ the Parish’s intention not to renew the

%9 1d. at 20.

100 Id

101 4.
102 1d. at 21.

103 Rec. Doc. 12 at 2.
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lease, but offered to enter ianew agreement with terms arahditions consistent with another
CEA between the parties—the River Ridge égment—which, according to its terms, was a
month-to-month lease with a clause that alldWefferson Parish to cancel the agreement upon 30
days’ written noticé® Therefore, Defendants argue, theu@dil, at its May 11, 2016 meeting,
ultimately passed Resolution No. 127051, allowingMlagrero Agreement to expire according to
its terms, as well as Resolution No. 127020, which terminated the River Ridge Agré&&ment.
Finally, Defendants contend, on June 27, 2016, JefieParish mailed to JCHCC copies of the
two resolutions, thereby notityy JCHCC that both of the CEAsgould terminate on July 31,
2016108

In light of these facts, Dendants assert that JCHCCnoat demonstrata substantial
likelihood of success on the merif$.According to Defendants, the Council’s April 14, 2016
correspondence to JCHCC’s CEO wasanoeffort or even an inditan of the Parish’s intention
to terminate the JCHCC'’s use of the Marrero pses)y but, rather, clearly stated that Jefferson
Parish desired alternative lease terms thatweensistent with the River Ridge Agreemtft.
That CEA, Defendants assert, was entéred on October 27, 2015nd unlike the Marrero

Agreement’s initial ten-year termprovided for a month-to-month leasé In addition,

104 |d
105 |d
106 Id

107 Id

108 |d. at 4.

1091d. at 5.
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Defendants contend, the River Ridge Agreementaitbthe Parish to terminate the agreement at
any time by giving 30 days’ written noti¢&.

According to Defendants, on May 11, 2016, @wncil conducted itseegularly scheduled
council meeting and, during the open sessioanimously passed Resolution No. 127051, stating
in pertinent part that the Couhwould provide notice to JCHCC @hit did not wishto renew the
existing Marrero Agreemenift! On the same day, Defendants assert, the Council passed
Resolution No. 127020, which termiedtthe River Ridge Agreemelit. Defendants aver that
although JCHCC argues that it seeks injunctiveefeéd prevent Defendants from depriving the
Medicaid beneficiary patients of JCHCC's M=o and River Ridge sites from receiving
mandatory medical services, Plaintiff's argumesninisleading because Jefferson Parish in fact
has neither banned nor pretemh JCHCC from operating iRiver Ridge or Marrerd!® Instead,
Defendants assert, the Parish provided timely notice of its contractually permitted decision not to
renew the leases and formalized the terminations via resolution at the May 11, 2016 Council
meeting'!* Defendants argue that because JCHCC caneatly demonstrate that the CEAs were

unlawfully terminated, granting the preliminary injunction would be improper.

110 Id

111d. at 6.

112 Id

113 Id

H41d. at 7.
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B. Substantial Threat of Irreparable Harm

1. JCHCC'’s Arguments in Supportof Preliminary Injunction

Plaintiff argues that it will suffer irreparable harm absent injunctive relief because
deprivation of medical care is iparable harm as a matter of |a#®.This is particularly so,
JCHCC avers, when the medical care at issbeiisg provided to an area and a population that
the federal government has specifically designated as “medically undersefv@@HCC asserts
that the Council’s purported termination of JCE8's service locations euld interfere with its
federal grant project to meet thated, and if implemented, thesodutions would disrupt care to
thousands of patients, many of whom suffer fdmonic diseases, by efteely terminating their
primary care provider relationshipsid resurrecting a baeri to health care that JCHCC'’s grant
project sought to eliminaté! Plaintiff argues that, becauseHICC’s patients are in a medically
underserved area, they cannot simply relotmtmother provideto obtain services?®

In addition, Plaintiff claims, if JCHCC is npermitted to stay in the Marrero facility, its
entire federal grant project will be at risk becatlseMarrero Clinic provides administrative and
financial support to JCHCG& other three facilities® As a consequence, JCHCC argues, its other

locations would necessarily haveréstrict their services, and consequently they would have fewer

115 Rec. Doc. 2 at 21 (citiniyliss. Power & Light Co. v. United Gas Pipe Line C#60 F.2d 618, 623 (5th
Cir. 1985);Hornbeck Offshore Servs., LLC v. Sala£#86 F. Supp. 2d 627, 638-39 (E.D. La. 2010)).

116 Id.
171d. at 21-22.

118 |d. at 22.

119 Id
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providers, longer patient wait times, and fewervices to an already underserved populdfidn.

2. Defendants’ Arguments in Oppogion to Preliminary Injunction

Defendants argue that Jeffergarish understands the importance of provitieagith care
to the public, as it has estalblesi major public hospitals on batie east and west banks of the
Mississippi Rivert?! However, Defendants contend, Resolutions 127020 and 127051 do not
deprive the public of medical agrnor do they prevent JCHCQin providing medical care in
Jefferson Parisk?? According to Defendants, JCHCC purcbds former medical clinic building
in Avondale from Hospital Service District Nool Jefferson Parish d/b/a West Jefferson Medical
Center on November 14, 2014 for $475,080Defendants contend that, although JCHCC
remains the owner of this buitdj, it does not use the building aéfer medical services to the
public?* Defendants also assert thBHCC has failed to mention the recent construction and
occupation of a $1.5 million facility located at 3932 U.Sghivay 90 on the West Bank of
Jefferson Parish, or that JCHCC also maintainsther medical facilityon the West Bank of
Jefferson Parish at 51 Church St. in Lafiffe.

Finally, Defendants argue that JCHCC's miahat the resolutions put JCHCC's entire

federal grant project at risk is without méfit. According to Defendaat JCHCC knew or should

120 |d
121 Rec. Doc. 12 at 7.
122 |d
123 |d_

124 Id

125 |d. at 7-8.

126 1d. at 8.
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have known the contents of the CEAS prior teirtiexecution, particularly the effective dates of
those CEA$?’ Defendants assert that there is no allegetinat they violated the terms of either
CEA, yet JCHCC now claims that passing resolutregsrding the conclusins of the CEAs could
put JCHCC’s grant project at risk, despite hatving prepared itself for the effect that the
conclusion of the CEAs could ¥ on its federal grant projetf Therefore, Defendants argue,
JCHCC has not shown a substarttimeat of irreparable injurd?®
C. Balance of the Harms

1. JCHCC’s Arguments in Supportof the Preliminary Injunction

JCHCC argues that Defendants will suffer nompjlithe Court grantghe requested relief,
as Jefferson Parish Council continues to seek to tedsts facilities to anditer health center, free
of any rental payment responsibilt§? As such, JCHCC claims, the Parish would face no
financial harm if the injunction is granted andHIGC remains in the facility until the Court makes
a determination on the mer#&. Additionally, Plaintiff claims, the Parish recently extended to
August 4, 2016 the Council’'s deadline for sussions of statements of qualificatioh¥.
According to JCHCC, it is very unlikely thatehParish will find a tenant to immediately occupy

both buildings and be in a position to provide comprehensive primary healthcare services, and

127 Id
128 Id

129 Id

130 Rec. Doc. 2 at 22.
1311d. at 22-23.

1321d. at 23.
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therefore a preliminary injunction igarticularly appropriate in this case as it is necessary to
preserve the status quo and maintain accdssaithcare services for JCHCC's pati€itsOn the
other hand, Plaintiff avers, viaiout injunctive relief before the end of JCHCC's lease term, any
victory by JCHCC in this action would be a pyolone, as there would be a guaranteed gap in
services provided to Jefferson Parish’s medically underserved community if JCHCC’s lease
expirest3*

2. Defendants’ Arguments in Oppositn to the Preliminary Injunction

In opposition, Defendants contend that gragtthe preliminary injunction would set a
dangerous precedent with potentially disastrouscomes for Jefferson Parish, as the Parish
regularly enters into contractual agreements with effective dates of limited ddfatieccording
to Defendants, granting this prelmary injunction and forcing Jeffeon Parish to renew the leases
significantly limits the Council’sability to govern and condudts business by preventing the
Council from terminating even those contracts that provide specific termination éfates.
Defendants claim that these repessions would disserve the publitarest and that the harm to
Defendants would outweigh the harm taiRtiff if the motion is not grantetf’
D. Public Interest

Finally, Plaintiff argues that the public inst factor greatly favors granting relief to

133 |d. (citing Exhibitors Poster Exch., Ing. Nat'l Screen Serv. Corpi4l F.2d 560, 561 (5th Cir. 1971)).
134 Id.
135 Rec. Doc. 12 at 8.

136 Id. at 8-9.

137 Id
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JCHCC because the relief is consistent with theatilves of Section 33@amely providing access
to primary healthcare services to a fetlgrdesignated, medicallpunderserved populatiori®
Defendants contend, as noted above, that the poldiest would not bserved because granting
the preliminary injunction wuld interfere with Jefferson Parish’s ability to gov&ih.
V. Analysis

A. Substantial Likelihood of Success on the Merits

In its briefing, Plaintiff allege two causes of action under whitbelieves it is entitled to
relief, and on which it believes it is substantialkely to prevail on the merits: (1) a claim pursuant
to 42 U.S.C. §8 1983 for Jefferson Parish Colsalleged violationof the Medicaid Act’s
mandatory FQHC service provisicemd (2) an implied private righf action claim under Section
330 of the PHS Act, alleging that the Coilisactions are preempted by federal &% Although
those are the only claims raised in either Plfiistmotion or its complaint, at the hearing on the
preliminary injunction, Plaintiff presented eviaerthat Jefferson Parish Council had breached the
contract, namely the CEA, between it and JCHiyQailing to give appropriate notice pursuant
to Section D(1) of the CEA. The Court waltdress all three chas, in turn, below.

1. Section 1983

Plaintiff brings a § 1983 clai on behalf of itself, itsconsumer-based board, and its

numerous Medicaid Imeficiary patients?! alleging that because § 1396a(a)(10) of the Medicaid

138 Rec. Doc. 2 at 23.
139 Rec. Doc. 12 at 8-9.
140 Rec. Doc. 2 at 12, 14.

141 Rec. Doc. 1 at 35.
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Act requires all states to provide certain “medical assistance,” including FQHCs, and because
federal law confers a right upon Mieaid beneficiaries to receitke mandatory FQHC services
identified at 8 1396d(a)(2)(C), the Parish’s tasons unlawfully deprive JCHCC’s Medicaid
beneficiaries of their statutory right to recemandatory FQHC services at JCHCC'’s Marrero and
River Ridge site??

In support, Plaintiff cites onlyCohen v. Chester County Department of Mental Health
Intellectual Disabilities Service$® a non-binding case from the East®istrict of Pennsylvania,
in which a Medicaid beneficiary was found kave a private right of action to enforce
8 1396a(a)(8) where a state agency allegedly fadlgmtovide certain services guaranteed by the
Medicaid Act}** In Cohen the district court concluded that hare Congress required states
accepting Medicaid funding to provide certain segsito the developmentally disabled, ‘Congress
conferred specific entitlements ordividuals in terms that could nbe clearer’ and are therefore
individually enforceable in an action brought und2rU.S.C. § 19835 In Cohen the court
determined that a Medicaid beneficiary had a riglstue numerous defendants for allegedly failing
to provide certain medical seéces guaranteed by the Medicaldt either with “reasonable
promptness” as required by statute or eversome cases, to provide the services at*ahe

plaintiff in Cohenfurther alleged that the defendahed violated 42 U.S.C. § 1396n(c), which

142 Id

143 2016 WL 3031719 (E.D. Pa. May 24, 2016).
1441d. at *7-8.
145 1d. at *7.

146 1d. at *8.
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requires states operating waiver programs twigde the federal government with “assurances”
that “necessary safeguards . . . have been takprotect the health andelfare of individuals
provided services under the waivet?*’

Although the facts have not been completely developed at this sftages litigation,
because JCHCC's board of directors includes ptiezho utilize JCHCC's services, it appears
that as inCohen Medicaid beneficiaries Wiexperience a gap in services during which they may
not have the same access to Medicaid senasethey have had while JCHCC occupies the
premises at the Marrero and RiV&dge sites. Here, due to thaians of Jefferson Parish Council,
as of July 31, 2016, when Plaintiff will be evidf@nd because the Parish’s request for submissions
of statements of qualificatiorfsom prospective health caregwiders drew only one bid (from
Plaintiff) that was implicitly rejected by the Coul®laintiff (or some of its members) will not
be able to receive their medical benefits untbgy incur the expenses and inconveniences of
traveling elsewhere. Whether ldgovernment is required to dmmethingo mend this gap in
services remains an open question, and it wasifefhswered by Defendants’ failure to put forth
any evidence on this matter (or even addresyithbility of Plaintff’'s § 1983 claim in opposition
to Plaintiff's motion for a preliminary injunctiortf® It is hard to fathom why Jefferson Parish

would choose to do nothing at all and leave emptyfacilities that aréully equipped and funded

to serve the underserved and impoverished segmhére populations dflarrero and River Ridge

147 Id

148 SeeRec. Doc. 12 at 3-7 (failing teven mention Plaintiff's allegations pursuant to § 1983 or its
preemption arguments and insteaghting the instant matter as a slenpreach of contract claim).
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rather than allow JCHCC to continue to occtlpgse premises, at leasttil another provider is
identified.

Moreover, the Fifth Circuit has held that W2S.C. § 1396a(a)(10), which states that “[a]
State Plan must provide for maki medical assistance available, including at least the care and
services listed in paragraphs (hjough (5), (17) and (21) of semti 1396d(a) of this title, to all
individuals” who meet céain eligibility criteiia, is enforceable und&r19831*° Cases both
within and outside the FiftlCircuit have found possible vitions of the Medicaid Act,
enforceable via a § 1983 action, in cases involvengtage agency'’s failure to provide Medicaid
beneficiaries with medical assistancegogscribed disposabiecontinence underweét® a state
law prohibiting any healthcare provider wiperformed elective abortion procedures from
receiving Medicaid funding®® and a state’s considerationentrary to the Medicaid Act’'s
prohibition of states’ consideratiof spouses’ incomes when deterimg eligibility for Medicaid
benefits—of a federally compligntrevocable annuitpurchased by the spse of a nursing home
residentt>? In short, the enforcement tife Medicaid Act’s provisionf services to the poor can
run the gamut, requiring or prohibiting a rangeaofions by states and/or their agencies tasked

with enacting and complying with the maprovisions of the Medicaid Act.

149 S.D. ex rel. Dickson v. Hop891 F.3d 581, 601-07 (5th Cir. 2004).
150 1d. at 603.

151 Planned Parenthood Arizona, Inc. v. Betla®22 F. Supp. 2d 858, 864 (D. Arizaff'd, 727 F.3d 960
(9th Cir. 2013).

152 Geston v. OlsarB57 F. Supp. 2d 863, 882 (D.N.D. 201&f.d sub nom. Geston v. Andersai29 F.3d
1077 (8th Cir. 2013).

27



Here, Plaintiff's briefing falls short of dwing a strong threaBletween its (and its
patients’) right to receive Medicaid servicesnr FQHCs more generalgnd JCHCC'’s right to
occupy the facilities at Marrero and River Ridgeecifically. The Court is concerned by some of
the relief requested by JCHCC, partemly in light of the fact tha€ohen the only case cited by
JCHCC, is distinguishable from the factshaind and is not controlling authority. Gohen as
discussed above, a county, a commonwealth, andeh®loyees were alleged to have violated
specific portions of the Medicai&ct by denying services for whHiahe plaintiff was undisputedly
eligible, including, among otheritigs, maintaining the proper ratio of staff support, providing
sufficient behavioral support tmontrol the plaintiff'sviolent outbursts, proding speech therapy,
and keeping the patient’'s assessments up to date and cofpRyecontrast, in this case, JCHCC
alleges that because the Medicaid Act requi@BIE services to be provided, any act by a state
or local government that would “unlawfully” interfere with or restrict a FQHC's ability to provide
those services illegally irffiges on a beneficiary’s right receive those servic&¥.

Accordingly, JCHCC is asking ¢hCourt to concludéhat JCHCC is likely to prevail in
proving that the Medicaid Act regas the Parish not onto comply with tle contracts it already
has in place to provide federally funded medicalises to Medicaid beneficiaries, but that the
Medicaid Act actually reques local governments toeatecontracts that would further such goals.
However extreme Plaintiff's request may seenthstequest is being made in the context of

uncontroverted allegations of intimidation aingproper influence with the JCHCC'’s operations

153 Cohen 2016 WL 3031719, at *8.

154 Rec. Doc. 2 at 13.
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by a Parish councilman, and offféeson Parish choosing to leawuildings vacant and needs
unmet, at least for the time beikrthermore, Plaintiff implies #t not only must Jefferson Parish
provide the Marrero and River Ridfgilities to JCHCC (or pedps some other FQHC) in order
to comply with the Medicaid Act, but that, moker, the Parish may em violate federal law
unless it offers lease terms for periods longentB0 days because it is difficult to provide
adequate healthcare services under the umgectanditions presented in a month-to-month
arrangement.

While it appears at this early juncture andigit of the limited biefing provided thus far
that JCHCC’s arguments may stretch the liroit§ 1983 relief, the Coticannot conclude that
“there isno chancehat the movant will eventually prevail on the meriS. ’AlthoughPlaintiff's
briefing fails to fully grapple with the complexitf the issues it presents, motions for preliminary
injunctions are by nature hasty proceedingy] &r that reason, “the findings of fact and
conclusions of law made by a cogranting a preliminary injunan are not binding at trial on
the merits.*®® Here, although the Court leaves for a later time some of the complex legal issues
raised by Plaintiff's § 1983 argumeittappears clear that the FifCircuit has affirmed the right
of Medicaid beneficiaries tpursue 8§ 1983 actions to enfort2 U.S.C. § 1396a(a)(10), and that

such actions can often lead saccess on the merits for the plaintiffs bringing such cl&ifns.

155 State of Tex. v. Seatrain Int'l, S, B18 F.2d 175, 180 (5th Cir. 1975) (emphasis added).

156 Dennis Melancon, Inc. v. City of New Orleaid®3 F.3d 262, 268 (5th Cir. 2012) (quotldgiv. of Tex.
v. Camenisch451 U.S. 390, 395 (1981)).

157 See, e.gS.D. ex rel. Dickson v. Hopd91 F.3d 581, 603 (5th Cir. 2004) (concluding that a state agency
violated the Medicaid Act by failing to provide benefigar with medical assistance for prescribed disposable
incontinence underwearyarkva v. Havemanl68 F. Supp. 2d 695, 712 (E.D. Mich. 20Gi#jd, 317 F.3d 547 (6th
Cir. 2003) (concluding that a state’s failure to treat granelts the same way as parents in calculating eligibility for
and amount of benefits violated Medicaid statut®&)f. v. Garganp 781 F. Supp. 2d 798, 808 (S.D. Ind. 2011)
(concluding that the Indiana Medicgislogram was required by a provisioh the Medicaid Act to consider the
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Therefore, although JCHCC has not shown that Medicaid Act binds Jefferson Parish to a
relationship with JCHCC, there is some authdwtguggest that Plaintiff could ultimately prevail
on a claim the Parish may not leave buildings vaaadtdeprive Medicaicecipients of their right
to have accessible medical servicascordingly, at this stage éhCourt concludes that Plaintiff
has made some showing of a dab$ial likelihood ofsuccess on the merits of its § 1983 claim.

2. Preemption Pursuant to Section 330 of the PHS Act

Next, Plaintiff urges the Coutb conclude that, even if is not entitledto relief under
§ 1983, JCHCC has a substantial likelihood of ptengaion the merits of its argument that the
Council’s resolutions are preempted by SettR80 of the PHS Act and its implementing
regulationst®® Section 330 of the PHS Act makes feddumding available to qualified health
centers that provide primary healthcareve®s to medicallyunderserved populatiorts? An
entity becomes eligible for Section 330 gréuntds by submitting an application to HRSA. In
addition to establishing thatetentity provides hdth care to a medicigl underserved population
area, the entity must satisfypamber of additional requirementf8. For example, a qualified entity

must be able to demonstrate financial responsibility®! and must establish a governing board

potential for regression prior to denying disabledaors therapies to maintain a level of functionality).
158 Rec. Doc. 2 at 14.
159 42 U.S.C. § 254h.
160 Seeid. § 254b(k)(3).
161 1d. § 254b(k)(3)(D).
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composed of a majority of individualshe are being served by the health cetteEntities that
satisfy these requirements and receive 8a8@B0 grant funds are designated FQHCs.
Plaintiff admitted at the hearing on the nootifor the preliminary injunction that it knew
of no statute or case law expsty establishing that a Section 330 grantee has a right to bring a
private cause of action to alletieat certain state action mustémgoined because it is preempted
by Section 330. “Preemption” is natstand-alone cause of actionrargument that state law is
preempted by federal law draws its powemirthe Constitution’s Supremacy Clad$ewhich
states that:
This Constitution, and the Laws of thénited States which shall be made in
Pursuance thereof; andl dlreaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound twerany Thing in the Constitution or Laws
of any State to the Contrary notwithstandiff.
In 2014, the Fifth Circuit concludethat the Supremacy Clauseated an implied private cause
of action itself in the absence of atsitory provision gpressly creating on€> There, the Fifth

Circuit held that, in light of earlier binding fih Circuit precedent, pursuant to the Supremacy

Clause, “when a state violates federal requirements of the Medicaid Act, a private plaintiff can

162 |dl. § 254b(K)(3)(H).

163 See Fid. Fed. Sav. & Loan Ass'n v. de la Cue4f8 U.S. 141, 152 (1982) (noting that preemption
doctrine “has its roots ithe Supremacy Clause'¢hicago & N.W. Transp. Co. v. Kalo Brick & Tile C450 U.S.
311, 317 (1981) (attributing “[tlhe underlying rationale of the preemption doctrine” to the Supremasy) GGaleb
Nelson,Preemption 86 Va. L. Rev. 225, 234 (2000) (“As the Supreme Court and virtually all commentators have
acknowledged, the Supremacy Clause is the reason thfaddiral statutes trump state law.”) (footnotes omitted).

164 U.S. Const. art. VI, cl. 2.

165 Detgen ex rel. Detgen v. Jands2 F.3d 627, 630 (5th Cir. 2014).
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sue the state to enforce those requireméefitdri its analysis, however,éfFifth Circuit explicitly

held that it was bound by earlier Circuit precedent,iq@darly in light of the fact that the U.S.
Supreme Court had, in the 2012 caseDoluglas v. Independent \ling Center of Southern
California, Inc,'®” dodged the question of whether the Supremacy Clause can by its own power
imply a private right of action to enforce federal .

However, the U.S. Supreme Court has nobaimed silent on this issue. In 2015, the
Supreme Court held iArmstrong v. Exceptional Child Center, Irtbat it is “apparent that the
Supremacy Clause is not the ‘source of anyr@d&ghts,” and certainlgloes not create a cause
of action. It instructs aats what to do when state and fedldéaav clash, but isilent regarding
who may enforce federal laws in court, and in what circumstances they may 8 $he
Supreme Court held that although judges haweutilizing their equitable powers, allowed
plaintiffs to sue to enjoin unconstitutional actidnsstate and federal officials, such powers are
not derived from the Supremacy CladéeAccordingly, the Courheld, Medicaid providers
cannot sue to enforce 8 30(A) the Medicaid Act pursuant to an implied private right of action
under the Supremacy Claus€. Although the Supreme Court iArmstrong decided a case

involving the Medicaid Act, its soning that a private actor caneoe in court to enforce federal

166 1d. at 631.

167132 S. Ct. 1204, 1211 (2012) (remanding to the Ninth Circuit to determine whether a plaitdiffrooy
a Supremacy Clause cause of action to enforce a federal statute).

168 Detgen ex rel. Detger52 F.3d at 630.

169 135 S. Ct. 1378, 1383 (2015) (quotiGglden State Transit Corp. v. Los Angelé83 U.S. 103, 107
(1989)).

170 1d. at 1384.

1711d. at 1385.
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law pursuant to the Supremacy Clause appeaggually guide this Cour’ analysis of whether
Section 330 of the PHS Act would allow a privateoatb bring a cause of action in federal court
to enjoin a state or local law frotaking effect. Clearly, it does not.

Instead, although Plaintiff did not acknowledgyanstrongin either its briefing or at the
preliminary injunction hearing, Pl&iff appears to allege that it ot really a “private” actor for
the purposes of this litigation, butirstead a federal entity thatdhan enforceable right to prevent
the unlawful encroachment ofdal government on itgctivities. Thus, Plaintiffs memorandum in
support of its motion for a preliminary injunctiamd its argument at the preliminary injunction
hearing rested on its claim th3€HCC is, “[a]t its essence, . . . an instrument of the federal
government,*’? akin to the National Railroad Passen@erporation, also known as Amtrak, as
recently determined by the Supreme CourDepartment of Transportation v. Association of
American Railroad$’® Plaintiff, at the preliminary injnction hearing, acknowledged that not
every federal grantee should be considered arde@mtity merely because it receives federal
funding, but argued that Section 330 health card¢ecerare unique and fit squarely into the
Supreme Court’s analysis Association of American Railroads

As evidence, JCHCC cites the following comsations: (1) JCHCC's status as a federal
grantee, and designation as a FQHC, is a creation of Cortffr¢&¥;its existence and ability to
function is entirely dependent on federal ¢rémnding; (3) JCHCC issubject to federally

mandated obligations; (4) JCHCC enjoys certééderal rights and Ibefits, including an

172 Rec. Doc. 2 at 15.
173 135 S. Ct. 1225 (2015).

174 42 U.S.C. § 254b.
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enforceable right to receive 100rpent of its reasonable costsfumnishing services to Medicaid
and Medicare beneficiaries; (Section 330 health centers anditremployees, board members,
and officers are deemed to be federal employdethe Public Health Service and afforded
statutory immunity for malpractice claim&, and (6) JCHCC is heavily regulated and monitored
by HRSA® JCHCC argues that, considering thlaé government creates FQHCs, defines
JCHCC'’s mission, specifies many #8EHCC’s day-to-day operations, and sets and monitors the
scope of JCHCC'’s Section 330 project, includitsyannual budget for carrying out its grant
project, it is a federal entity and “is—for purpesef this action to safeguard its federal grant
project—necessarily acting as or behalf of its grantor agency”” Thus, JCHCC contends,
particularly in light of the facthat it is also a trustee of fedefands, it has theharacteristics of
a federal instrumentality, even though it is not explicitly designated as such under tfe law.
The Court is not convinced given the recbedfore it by the analogy that JCHCC attempts
to create between itf@and Amtrak. InDepartment of Transportation ¥issociation of American
Railroads the U.S. Supreme Court hdlthat despite statutory declarations that Amtrak “shall be
operated and managed as a for profit corpmratand “is not a department, agency, or
instrumentality of the United Steg Government,” it was nevertess a federal, rather than a

private, entity for the purpose of the congional question beforéhe Court regarding the

175 42 U.S.C. § 233(a) and (djui v. Castenadas59 U.S. 799 (2010).
176 Rec. Doc. 2 at 15-16.
1771d. at 16.

178 |d. at 17 (citingDep't of Transp. v. Ass’n of Am. R.RL86 S. Ct. 1225 (2015)\eukirchen v. Wood Cty.
Head Start, InG.53 F.3d 809, 812—-14 (7th Cir. 1995)).
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delegation of legislative powet& The Amtrak decision rested on certain key considerations.
First, the Supreme Court noted that Amtrak &asstinctive ownership and corporate structdfe.
Specifically, on Amtrak’s board of directors sitee Secretary of Transportation, who also holds
most of Amtrak’s stock, and seven other memshbappointed by the President, confirmed by the
Senate, and removable byetRresident without caus®. The Supreme Court also noted that the
political branchesexercise substantial,autorily mandated supervisi over Amtrak’s priorities
and operations!®2 For example, Amtrak must submitmarous annual reports to Congress and
the President, detailing information such aseesgecific ridership and on-time performance; it is
subject to the Freedom of Information Act in gmar in which it receiv@a federal subsidy; and

it is a “designated feddrantity” under the Inspctor General Act of 1978 and must maintain an
inspector general, much like governmentakrages such as the Federal Communications
Commission and the Secueisi and Exchange Commissi.Furthermore, Amtrak is subject to

frequent Congressional oversidgigarings into its budget, routes, and prices, and, “rather than

179 Ass'n of Am. R.R.436 S. Ct. at 1231.

180 Id

181 |d. The ninth board member, who also serves as Amtiadesident, is chosen by the other eight. In
addition, Presidential appointees to Amtrak’s board mastlave experience in the tsgiortation industry, and must
represent the major geographic regions served by Amtrak. Furthermore, no more than five of the sexteesappo
may be from the same political partgee Case CommentPassenger Rail Investment and Improvement Act-
NondelegatiorDepartment of Transportation v. Association of American Railroads, 129 Harv. L. Rev. 341, 343
(2015).

182 Ass'n of Am. R.R.436 S. Ct. at 1232.

183 Id
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advancing its own private economitterests, Amtrak is reqd to pursue numerous, additional
goals defined by statuté® Finally, Amtrak depends heavily on federal subsidfies.

Although there are some distinct paralleétween Section 330 health care centers and
Amtrak, such as the importance of federal fundingd the allegedly signdant amount of federal
oversight over JCHCC's actions, the Court declineotelude that JCHCC is substantially likely
to prevail on the merits of its argument that iaiitederal entity akin tdmtrak for the purposes
of maintaining a private right @fction against Defendants purstto the Supremacy Clause.

If JCHCC cannot meet its bumlef proving that it can bringn enforceable private right
of action pursuant to Section 380the PHS Act in this matter, the Court need not consider the
merits of JCHCC’s arguments that the Counaiésolutions “areatently unlawdl and impair
JCHCC's ability to carry odits federal grant project® However, because many of the issues in
this case overlap and rest or ttame factual predicate, theutt takes this opportunity to note
several additional flaws in JCHCC'’s argument.

For instance, JCHCC, at the hearing orpite@iminary injunction, aalogized the Jefferson
Parish Council to a federal agency subjedhi requirements of th&dministrative Procedure
Act, and argued that its faie to articulate reasonsrfpassing Resolutions 127051 and 127020
amounted to “arbitrary and capricious” behavior requiring this Courttéoviene and enjoin the

enforcement of such laws. Plaintiff, howevarcorrectly mistakes # Parish Council for an

184 Id

185 Id

186 Rec. Doc. 2 at 17.
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agency when it is in fact a legislative botdy.Although local governments may, in limited
circumstances, be subject to substantive due gsadellenges if they act utterly without a rational
basis!® such challenges are very difficult to wfi{,and nevertheless no such claim has been
made in this litigation. Therefore, the Court canergoin the enforcement of the Parish Council’s
resolutions on the basis that the Council did move at its decision pursuant to the same rigors
and review required of federal agenaiesler the Administrate Procedure Act.

JCHCC also argues that the Council’s actiese patently unlawful because Councilman
Spears’ attempts to interfere with JCHGCiuthority would, had JCHCC acquiesced, have
violated federal law® Specifically, JCHCC alleges that Councilman Spears attempted to: (1)
coerce JCHCC to cease the implementation afdtsective action plan by sending Dr. Williams
a fax purporting to terminate its lease early; (Zreach on JCHCC'’s board of director’s exclusive
authority to hire and fire the @Eand otherwise establish policiasd procedures for the health

center's personnel decisions; (3) influence @CFs vendor selection contrary to federal

187 Schmidt v. Par. of JefferspNo. 99-0153, 1999 WL 550207, at *3 (E.D. La. July 27, 1999%dgan v.
Scott-Harris the U.S. Supreme Court recognized that, for purposes of determining whether legisiativaty
should attach to the actions of a gmraent official, courts must conduct analysis of whether the official's acts
were legislative or administrative intoee. 523 U.S. 44, 54 (1998). However, because ngitty briefed this issue
for the Court, the Court declines here to conclude thabmtrast to its usual functions, Jefferson Parish Council was
not acting as a legislative body when it padiedolutions 127051 and 127020.

188 See, e.g.Baker v. St. Bernard Par. Councilo. 08-1303, 2008 WL 4681373, at *9 (E.D. La. Oct. 21,
2008);FM Properties Operating Co. v. City of Aust®#8 F.3d 167, 174 (5th Cir. 1996).

189 See Shelton v. City of Coll. Statjof80 F.2d 475, 477 (5th Cir. 1986) (holding, in a case reviewing a
municipal zoning ordinance, that “[ijn the absence of invidious discrimination, suspect classifjénig,cor
infringement of fundamental interests, our review of these quasi-legislative decisions is confined to whether the
decisions were ‘arbitrary and capricious™Mhe Fifth Circuit inSheltonclarified, however, tht the “arbitrary and
capricious” standard for a substive due process claim islistinguished from its quite different meaning under
certain state laws and under the federal Administrative BuoeeAct,” as a zoning decision will be upheld so long as
“there was any conceivable rational basis” foldt.

190 Rec. Doc. 2 at 18.
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procurement laws; and (4) interfere with JOEIs collection of payments made to JCHCC's
former CEO and attornély?

Plaintiff bears the burden of proof at thiage. Defendants presented no witnesses at the
hearing on the preliminary injunction, and t@®urt therefore at this point has only the
uncontroverted testimony of Dr. Shondra Williaraed Thaddeus Thomas Valentine, two
witnesses who swore under oath that CouncilmaaSpattempted to influence and interfere with
JCHCC'’s operations in the manner alleged byrffai However, the iterference with JCHCC'’s
operations by Councilman Spears alleged by Pfaintits complaint, motion, and the testimony
of witnesses—and uncontroverted by Defendantbe hearing on the preliminary injunction—
are not the actions Plaintiff now seeks to anj&pecifically, JCHCC does not seek to enjoin
Councilman Spears from violating the PHS Actguirements. Instead, JCHCC seeks to enjoin
the implementation of two laws, passed unanisty by the full body of the Jefferson Parish
Council, and not solely Councilman Spears, sagediCHCC's right to remain in the Marrero and
River Ridge locations currentlgdsed from Jefferson Parish.

It is undisputed that both CEAs expiby their own terms ifJefferson Parish gives
sufficient notice to JCHCE& Therefore, even if all of @incilman Spears’ allegedly unlawful
acts were capable of being enjoined, and evereiCtburt were to believe that the Parish Council
passed Resolutions 127051 and 127020 primarilyefatiatory reasons, the Council’s actions of

passing an ordinance to termi@ahe CEAs at a time contemplated by the terms of the CEAs

191 Id

192 The Court concludes belomfra Part IV(A)(3), that the Parishdligive sufficient notice to JCHCC.

38



themselves are not, in and of themselves, unlawful pursuant to the PHS Act. Accordingly, the
Court cannot conclude that Plaff) even in light of the unconbverted evidence that Councilman
Spears at the very least attempted to overstephatoternal affairs of the JCHCC, has established
a substantial likelihood of success on itsroléinat Resolutions 1270%hd 127020 are preempted
by federal law.

3. Breach of Contract

At the hearing on the preliminary injunctionafitiff presented evidence that Jefferson
Parish failed to properly notify igs required by the terms of the ABf its intent not to renew
the CEA. Accordingly, the Court shall hereiddaess whether Plaintiff has met its burden of
showing a substantiakielinood of success on a breaaftcontract claim.

Plaintiff alleged during the heag that Jefferson Parish dndbt comply with Section D(1)
of the CEA because it did not provide writteotice to JCHCC until July 2nd or 3rd, the date on
which Dr. Shondra Williams received via certifienail a letter from Jefferson Parish attorney
Michael J. Power attaching Resolution 1270%hpded May 11, 2016, andasing that Jefferson
Parish had chosen not to renew the Marrero EBRlaintiff alleges that any earlier notice was
insufficient because a Louisiana law—not sped#igequires notice to tenants to be sent via
certified mail, and no previoustice was sent to JCHCC by cadd mail. The Court can find no
such Louisiana law. By contrast, Louisianad@ of Civil Procedurarticle 4701 states that:

When a lessee’s right of occupancy has egdsecause of the termination of the

lease by expiration of its term, action it lessor, nonpayment of rent, or for any
other reason, and the lessor wishes to obtain possession of the premises, the lessor

193 SeePrelim. Inj. Ex. F at 1. Thed@irt cannot ascertain based on the faded stamp the date on which Dr.
Williams received the letter at issue tliuappears undisputed that the lettdated June 27, 2016, was received on
either July 2 or 3, 201&eed. at 3.
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or his agent shall cause writtantice to vacate the premises to be delivered to the

lessee. The notice shall allow the lessee rsst lean five days from the date of its

delivery to vacate the leased premiseslf the lease has a definite term, notice to

vacate may be given not more than thirty days before the expiration of the term. A

lessee may waive the notice requirements of this Article by written waiver

contained in the lease, in which cagppn termination of the lessee’s right of
occupancy for any reason, the lessor sidgent may immediately institute eviction
proceedings in accordance with Chapter 2it¢ XI of the Louisiana Code of Civil

Procedure.

Accordingly, Louisiana law appears to recogrilzat a written agreement between a lessor and a
lessee can waive notice requirensesitherwise provided for by law.

Here, the CEA provides onlydahthe CEA would automaticallgnew “unless any of the
parties notify the other paes in writing of its intent not toenew at least 60 days prior to the
expiration of the term then in effec* no mention of certified maik made anywhere in the
contract. Moreover, Dr. Williams testified that timst written notice she received from Jefferson
Parish regarding an intent not to renew the leasea letter with a subject line reading “Notice of
Termination: Cooperative Endeavor Agremrh for the use of 1855 Ames Blvd., Marrero,
Louisiana dated August 1, 2006,” dated April 14, 2016, a&ddressed to Dr. Williams at her office
address in Marrer® That letter states thdefferson Parish desires alternative lease terms, on a
month-to-month basis and requiring JCHC(#&y a pro-rata sharof utility bills.1°® Therefore,
it is a clear indication that Jefson Parish did not wish to renew the terms of the CEA for an

additional five-year term. Although Dr. Williams testid regarding a number of other events that

she alleged shed light on the letter, the €aoincludes that the April 14, 2016 letter to Dr.

194 Prelim. Inj. Ex. A at 6.

195 SeePrelim. Inj. Ex. B at 1.

196 Id
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Williams constituted “written notice” to JCHCC compliance with the terms of the CEA. As
such, JCHCC has not shown a substantial hk&ld of success on the merits of any breach of
contract claim it may wish to maintain againsfé@wlants on the basis thaey allegedly failed
to provide JCHCC with appropriateritten notice pursuant to the CEA.

4. Conclusion

Although the Court has conclutieabove, that Plaintiff has notet its burden of showing
a substantial likelihood of success on its preemptiobreach of contraatlaims, Plaintiff need
not prevail on all of its causes attion in order to obtain a preliminary injunction. Moreover,
although the Court acknowledges theraordinary nature of JCHZs claim pursuant to 8 1983,
the Fifth Circuit has held that@aintiff’'s showing on this first gmg need not be especially strong
in order to warrant a preliminainjunction, particularly when l@nced against a strong showing
on the other factors that a plafhmust prove in order to obtaia preliminary injunction. For
example, inState of Texas v. Seatrain International, StiAe Fifth Circuit explained:

No matter how severe and irreparalae injury one seeking a preliminary

injunction may suffer in its absence, thpinction should nevassue if there ig0

chancethat the movant will eventually prevail on the merits. . . . Obviously, it is

inequitable to temporarily enjoin a paftom undertaking activity which he has a

clear right to pursue. However, one appealing to the conscience of the chancellor

to maintain the status quo pending fidacision, although he carries a burdien,

not required to prove to a moral certairttyat his is the only correct positiomhe

prerequisite, as an absolute, is more negative than positive: one cannot obtain a

preliminary injunction if he clearly will ngbrevail on the merits; however, that he

is unable, in an abbreviated proceeditmgprove with certainty eventual success

does not foreclose the possibility that temporary restraint may be appropriate. In its

negative sense, the factor is criticait viewed positively, the importance and

nature of the requirement can vary siigantly, depending upon the magnitude of
the injury which would be suffered by the movant in the absence of interlocutory
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relief and the relative balance of theettened hardship faced by each of the
partiest®’

Here, the Court does not find that there is ¢hance” that Plaintiff will eventually prevail,
particularly in light of the briefing at this junctuoéthe proceedings and the fact that no discovery
has been conducted. Accordingly, the Court concltidesPlaintiff has met its burden at this stage
concerning the substantial likelihood of success on the merits of its § 1983 claim.

B. Substantial Threat of Irreparable Harm

Plaintiff argues that it will suffer irreparablharm absent injunctive relief because, if
JCHCC is not allowed to remain in the Marraral River Ridge facilities pending a resolution on
the merits of this matter, its patients will be deprived of medical care. Plaintiff contends that the
federal government has designated the area andatmpuserved by JCHCC at those locations to
be “medically underserved® JCHCC asserts that the resaus would disrupt the care to
thousands of patients, many of whom suffer fedmonic diseases, by efteely terminating their
primary care provider relationshipsid resurrecting a baerito health care that JCHCC’s grant
project sought to eliminat€® In addition, Plaintiff claims, if JCHCC is not permitted to stay in
the Marrero facility, its entire federal grant gcj will be at risk because the Marrero Clinic
provides administrative and financialpport to JCHCC'’s othrethree facilities?®® Defendants

respond that JCHCC's concerng axaggerated, given that JCE@Gas purchased other facilities

197 518 F.2d 175, 180 (5th Cir. 1975) (emphasis added).
198 Rec. Doc. 2 at 21.

199 1d. at 21-22.

200 Id
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within Jefferson Parish from which it can operaied therefore JCHCC can continue to provide
services to its patienf8! Furthermore, Defendants contendaiRliffs patientscan also seek
medical treatment elsewhei®.

At the hearing, Dr. Shondra Williams tesd that although JCHCC had indeed found
another Marrero location from wdh it could operate, the newdation would be approximately
two miles away from the current Marrero location éhat it was “by no stteh of the imagination
a substitute for the 1855 Ames Bhattldress” based on its size, itedtion, and the fact that it had
not, unlike JCHCC's current location, had more than $1.5 million in federal funds pouredfto it.
Dr. Williams also testified that this facility &ill awaiting approvals from the Parish regarding
necessary permits. Moreover, she testified, no adequate substitute had yet been located for the
River Ridge facility?®* According to Dr. Williams’ unrebutted testimony, even moving the current
Marrero location could cause irrepale harm because a difference of two miles can make a vast
difference to the communities served by JCHEXDr. Williams testified that many of JCHCC'’s
patients arrive by foot or bicycle, and thatiblic transportation services in the area are

insufficient?°® Therefore, she stated, it was doubtful tH@HCC's patients could actually relocate

201 Id

202 Rec. Doc. 12 at 7-8.

203 Prelim. Inj. Test. of Dr. Shondra Williams.

204 Id
205 Id

206 Id
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to a new facility, and that it was for thisason, among others, that Sent330 grants are given
on a site-specific basf§’

In response, Defendants presented no evidence to rebut Dr. Williams’ testimony that any
alternate medical facilities thdCHCC may occupy would not beffstient to meet the needs of
JCHCC'’s clientele and would bless accessible than the current Marrero and River Ridge
locations. Nor did Defendants adequately addi€$4CC’s claim that any &rnate facilities will
not be able to be up and running by Auglis016. As noted above, JCHCC is awaiting the
approval of certain necessary péerto operate an alternativecktion in the vicinity of the
Marrero facility, and moreover, such a faciliyll require additional refurbishing before it is
capable of providing medical séres to the poor. Instead, coeh$or Defendants opined at the
hearing that, given counsel’'sperience living on the West Bankwbuld cause little trouble for
any clientele currently located in Marrero travel the additional 7 miles between JCHCC'’s
location at 1855 Ames Blvd. in Marrero to Asondale facilities located at 3932 U.S. Highway
90. According to Defendants, even without tlee of JCHCC's recently acquired, additional
facilities, its other loddons operating throughout Jefferson Parish should be able to adequately
meet the needs of any patients curresélgved in Marrero or River Ridge®

Although Defendants accused Pld&mnof merely “speculating”and “assuming” that the
patients served by JCHCC, with whom testifysitnesses Dr. Williams and Thaddeus Valentine

are presumably familiar, cannot easily transpatrtbelves to one of JCHCC's other locations to

207 Id

208 Counsel for Defendants stated, “No evidence was put forth that their patierisgezito Avondale from
Marrero. | live on the West Bank. Avondale is not that far from Marrero. It can be done.”
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continue to receive the services they seekQburt finds Defendants’ claims both uncompelling
and offensive. Defendants’ allegation that JCHEC@Atients could be absorbed by other facilities
elsewhere in Jefferson Parish flinghe face of the fact that the federal government has, by virtue
of allocating funds to JBCC’s Marrero and River e locations through 20%7° already
deemed those areas and populations to be itrmiyd underserved’by existing facilities.
Furthermore, according to the uncontrovertedtimony presented during the preliminary
injunction hearing, JCHCC as whole serves approximatelyp,000 patients annually, and the
Marrero location alone provides servitesapproximately 8,000 patients annugfy Moreover,

by definition the population is largely poor; according to an affidavit submitted by Dr. Williams
with the complaint in this matter, incorporated by reference in Plaintiff's motion for a preliminary
injunction, 53% of JCHCC's target populatiorsfeahousehold income below 200% of the federal
poverty level, and nearly 42% is uninsufét.

Given these facts, the Parish’s assertiat th“understands the importance of providing
health care to the public” is belied by Defendastsiultaneous argument that it would cause no
irreparable harm to reduce the number ofilabée facilities to serve the poor, without any
indication that another medicalgwider is ready or willing to irmediately take over the spaces
once they are vacated on July 31, 28%60ther courts have concluded that a disruption to

patients’ health care can create an irreparadten that cannot be remedied by money damages or

209 Prelim. Inj. Test. of Dr. Shondra Williams.
210 prelim. Inj. Test. of Dr. ShondWilliams; Rec. Doc. 1-2 at 4.
211 Rec. Doc. 1-2 at 3.

212 Rec. Doc. 12 at 7.
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a final judgment!® Defendants’ stated belief that it will not cause irreparable harm to allow the
Marrero and River Ridge facilities to remain vacaather than to continue to lease them to
JCHCC, at least while the Parish seeks a replacement, defies common sense.

The actions of the Jefferson Parish Councilaly leaving a health care center vacant
and a poor, underserved community without adexjiealthcare services for any amount of
time—can and will have consequences that aretonlgasy to imagine. Children with insufficient
access to health care are less likelpe in good physical healthé@miss more days of school due
to illness?'* The elderly in poor communities die young€rand their loss to the community
deprives those communities of mentors and claeesa Adults with chronic, untreated health
conditions often miss work and are less produativployees, if they are not entirely prevented
from working due to their conditiort$® To turn a blind eye to thepercussions of the Council’'s
actions here is insensitive amwbhppropriate, particularly a time when the public at large
demands more from its local, staa@d national governments, anafien left sorely disappointed.
Accordingly, the Court concluddabat Plaintiff has met its burdesf establishing a substantial
likelihood of irreparable harm.

C. Balance of Harms and Service of the Public I nterest

Finally, in order to obtain a preliminary imjation, Plaintiff must ao establish that its

213 See, e.g.Planned Parenthood Gulf Coast, Inc. v. Kliebd41 F. Supp. 3d 604, 649 (M.D. La. 2015);
Camacho v. Texa&/orkforce Comm’'n326 F. Supp. 2d 794, 802 (W.D. Tex. 2004).

214 SeeU.S. Dep't of Health and Human Servs., Health Res. & Servs. Adhtia.Health and Well-Being
of Children: A Portrait of States and the Nation 2@{®2009).

215 Seekileen M. Crimmins et alRoverty and Biological Risk: The Earlier “Aging” of the Po@4A(2) J.
Gerontology Series A: Biological Scis. & Med. Scis. 286—92 (2009).

216 SeeKaren Davis et al., Commonwealth Fuhitialth and Productivity Among U.S. Workers3 (2005).

46



substantial injury outweighs the threatened harm to the party whom it seeks to enjoin and that
granting the preliminary injunction will not disserthee public interest. This requires a balancing
of harms to the parties, whiamnolves an evaluation of the sewgiof the impact on the defendant
should the temporary injunction be granted and thedmgp that would occup the plaintiff if the
injunction should be denied’ In addition, the Court must cddsr whether an injunction would
injure the public interest.

Regarding these two factors, JCHCC arguesttietefendants will suffer no injury if the
Court grants the requested reliaé Jefferson Parish Council conies to seek ttease out its
facilities to another healttenter, free of any rental paymeasponsibility, and therefore JCHCC'’s
continued presence in thosedbions pending a triadn the merits would cae the Parish no
financial harn?® Additionally, according to JCHCC, it igry unlikely that the Parish will find a
tenant to immediately occupy Ihobuildings and be in a position to provide comprehensive
primary healthcare services, and therefore a piadirg injunction is particularly appropriate in
this case as it is necessary to preserve thessgaio and maintain accesshtmlthcare services for
JCHCC's patient$!® Therefore, JCHCC contends, the bakapf the harms and the public interest
factor both favor granting religdb JCHCC, as doing so wouldgwide access tprimary health

care services to a federally desitgd, medically underserved populatf@f.In opposition,

217 Monumental Task Comm., Inc v. Fpio. 15-6905, 2016 WL 311822, at *23 (E.D. La. Jan. 26, 2016)
(Barbier, J.).

218 Rec. Doc. 2 at 22.

219 1d. (citing Exhibitors Poster Exchange, Inc. v. Nat'l Screen Serv. Cdrl F.2d 560, 561 (5th Cir.
1971)).

220 1d, at 23.
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Defendants contend that grantingstpreliminary injunction and forcing Jefferson Parish to renew
the leases significantly limits the Council’slglito govern and conduct its business by preventing
the Council from terminating even those cants that provide speif termination date$!
According to Defendants, the interference wiite Council’s ability to govern would disserve the
public interest and harms Defendants more thawuld harm Plainff to deny the injunctior’??

Here, both sides have asserted cognizableam the one hand, agaf services at the
Marrero and River Ridge facilities creates eeparable harm as outlined above. On the other
hand, the Fifth Circuit has held that “[w]hen a gtatis enjoined, the State necessarily suffers the
irreparable harm of denying the public interest in the enforcement of itsfws’’sentiment that
likely extends to Parishes and the enforcanwdrtheir laws. Ironically, however, Defendants
presented no evidence to shed any light on thelPagossible motivations in passing resolutions
that would effectively deprive communities of unquestionably necessary healthcare services, and
in fact stated that because the Parish Counsild@islative immunity, thewere not required to
do so?

Defendants have likewise failed to rebut Dr. Williams’ or Valentine’s testimony suggesting
a long history of attempted interference in JCHCC's affairs by Councilman Spears and his
intimidation of its members. In fact, at theearing on the prelimary injunction, Plaintiff

submitted as evidence of Councilman Spears’ taeite-mail sent to member of the JCHCC

221 Rec. Doc. 12t 8-9.
222 |d. at 9.
223 Planned Parenthood of Greater Tex. Surgical Health Servs. v. ABBdtF.3d 406, 419 (5th Cir. 2013).

224 Defendants made this statemanthe hearing on the motion for a preliminary injunction, but did not
provide any context or authorifgr this broad statement.
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board on July 19, 2016, after JCHG@d the complaint in this matté# In that e-mail, sent to
Brian F. Davis, a member of JCHCC’s board of directors, Councilman Spears—although a
defendant in these proceedingsl aepresented by counsel—stated:

It is unfortunate that this organizationshdecided to make these false, misleading,

lies about the Parish Council and myself. | will consult with my attorney to seek

legal action against all parties involv&d.

In her testimony at the hearing, Dr. Shondra Williateded that she perceived the e-mail to be a
threat to seek legal action in rion for filing the instant lawsuf?’

Moreover, at the hearing, Thaddeus Valentestified that at #h April 20, 2016 Council
meeting in which the Council first took up the resan$ at issue in this aasafter the four-hour
executive session from which Councilman Spdailed to return, Valentine asked where his
councilman had gone, to which the presiderthefCouncil responded that they did not krfé%v.
Shortly thereafter, Valentine t#ged, he received a call from assistant to Councilman Spears,
who informed Valentine that Councilman Speaad felt disrespected by Valentine’s comnréhit.
According to Valentine, he responded that henditlbelieve he was being disrespectful by simply

inquiring about the whereabouts of his Councihmber during a Council meeting, but if he had

been, he would apologize to hfoly at the next Council meeting® In addition to the numerous

225 prelim. Inj. Ex. 7 at 1.

226 Id

227 prelim. Inj. Test. of Dr. Shondra Williams.

228 prelim. Inj. Test. of Thaddeus Marks.

229 Id

230 Id
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allegations of interference bgouncilman Spears recounted alkere, Councilman Spears’ e-
mail and Valentine’s uncontroverted testimony illustrat the very leadte pattern of pettiness
and bullying by Councilman Spearsmplained of by Plaintiff.

Nor have Defendants presented any possifational explanation for the Council’'s
preference that the Marrero and River Ridgelifaes lie vacant while the Parish seeks a new
occupant of the facilities andrsee provider, rather than contie to work with JCHCC as it
currently occupies those spaces, until the Pdimsts a replacement. Accordingly, because the
Court is presented with no other evidence giaxation, it must accept Plaintiff's testimony that
the Council’'s actions are best explained as mate by Councilman Spears’ desire to retaliate
against JCHCC for failingp, among other thinggl) cease the implementation of its corrective
action plan; (2) allow CouncilmaBpears to encroach on JCHC®G®ard of director’s exclusive
authority to hire and fire the CEO, the CF@g¢dan attorney; (3) let Councilman Spears influence
JCHCC's vendor selection contrary to federalgurement laws; and (#)terfere with JCHCC'’s
collection of payments made to JCHCC's former CEO and attofiag.such pettiness could lie
behind the Council’'s motivation to deprive commuisitibat are already stead for resources of
access to health care, and that Defendants could argue with no hint of irony that such a deprivation
would benefit the public, is disturbing.

Although the Parish Council and presumablygtblic have an interest in the enforcement
of its laws, in the absence of any evidence ofitkerest that Jefferson Parish Council wished to
serve by evicting JCHCC even while the Councédksean alternate occuptaof the medically
outfitted buildings that will remaimacant, the Court concludes tloat the whole, the balance of

hardships weighs in favor of granting theslpninary injunction. Likewise, the Court cannot
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conclude that the public interest would be beterved by allowing the Marrero and River Ridge
facilities to lie vacant while Jefferson Parisbeks a medical provider—any medical provider
besides JCHCC, it appears—to fill the space.
D. Whether Plaintiff is Entitled to a Preliminary Injunction

Considering the four factors above, the Ctaid concluded that Athugh Plaintiff has not
shown a substantial likelihood of success on its pp&iemor breach of contract claims, it has met
the Fifth Circuit’'s standard for establishingudstantial likelihood of success on its § 1983 claim,
and has clearly met its burdenmgrsuasion regarding the subsi@rthreat of irreparable harm,
the balance of the hardships, and the servighefpublic interest. Here, the Court determines
whether, weighing the factors against one anofPkintiff has met its burden of persuading the
Court that a preliminary injunctn is warranted in this mattéi

At this stage, it appears that while Pldinthay succeed in its argument that the Medicaid
beneficiaries in the vicinity of the Marrero and/&i Ridge facilities are entitled to some level of

healthcare services that will not be met should thexskties be allowed to remain vacant, Plaintiff

has not necessarily shown that it is substantially likely to prevail on an argument that it is entitled

to be the vendor that provides such serviceseattirent Marrero or RivdRidge facilities, or that
it should be entitled to an automatic five-yeaeesion on its current CEA at Marrero rather than

be subject to renewable 30-day contracts.

231 See Canal Auth. of State of Fla. v. Callaw489 F.2d 567, 572—73 (5th Cir. 1974) (“The district court
does not exercise unbridled discretion [to grant or deny grelin injunctions]. It must exercise that discretion in
light of what we have termed ‘the four prerequisitestifi@r extraordinary relief of prehinary injunction.” . . . In
considering these four prerequisites ttourt must remember that a preliary injunction is an extraordinary and
drastic remedy which should not be granted unless the movant clearly carries theobpetsnasion. The primary
justification for applying this remedy is to preserve thearts ability to render a meaningful decision on the merits.”)
(citation omitted).
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The Fifth Circuit has not articulated a precise level of potential success a plaintiff must
show in order to meet this firprong. Although some courts requtree movant to show that the
likelihood of success on the meiigsyreater than fifty perceit? the Fifth Circuit recognizes that
a finding of substantial likelihood does notuire a finding of a fied quantitative valu&?
Rather, “a sliding scale can be gioyed, balancing the hardshipsasiated with the issuance or
denial of a preliminary injunction with tlteegree of likelihood of success on the merité. These
factors ‘are applied on a case-by-case, sliding-scalesb@d8iere one or more of the factors is very
strongly established, this will ordinarily be sea® compensating for a weaker showing as to
another or others?®

Here, Plaintiff's showing on #hirreparable harm, balance thie hardships, and public
interest factors are strong enouglcompensate for a lesser shagvon the substantial likelihood
of success on the merits prong, andimlff is therefore entitled tat least some of its requested
relief. However, because “it is inequitable tonferarily enjoin a party from undertaking activity
which he has a clear right to pursi#®'the Court concludes that Plaintiff is not entitled to the full
relief that it seeks at this stage, and that ayjujtable remedy must be cauly crafted to preserve
the status quo only for as long as necessarydorerthat the medical eds of the impoverished

and medically underserved communities of Marrer River Ridge continue to be met while the

232 See, e.g., Abdul Wali v. Coughlitb4 F.2d 1015, 1025 (2d Cir. 1985).
233 Fla. Med. Ass'n, Inc. v. U.Rep’t of Health, Educ. & Welfarg01 F.2d 199, 203 n.2 (5th Cir.1979).

234 Id

235 Knights of Ku Klux Klan, Realm of La. v. E. Baton Rouge Par. Sch5B8l.F.2d 1122, 1125 (5th Cir.
1978).

236 State of Tex. v. Seatrain Int'l, S, A18 F.2d 175, 180 (5th Cir. 1975).
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Jefferson Parish Council explores its optiétisTherefore, Jefferson Parish is enjoined from
evicting JCHCC untithe Parish either secures new medpraviders for the Marrero and River
Ridge facilities or until the Parigtrovides evidence to satisfy theurt that the medical needs of
the communities currently served by JCHCCMarrero and River Rige can otherwise be
adequately met.
E. Amount of Security

Pursuant to Federal Rule®ivil Procedure 65, if the Court issues a preliminary injunction,
the movant is required to give security inanount that the Court considers proper to pay the
costs and damages sustained by party found to have been wrontl§ enjoined or restrained.
The amount of security required pursuant to Rule)eis(a matter of disctien of the trial court,
and a court may elect to require no security at*4lRule 65(c) allows th court to provide the
amount that it “considers proper®® However, the Fifth Circuihas recognized an exception to
the Rule 65 security requirement in cases where the plaintiff is engaged in public-interest
litigation.24° Neither Plaintiff nor Defendants haaeédressed the isswf security.

Plaintiff is a non-profit community health dento which Defendanigase facilities free

of any rental payment responsibility. Plaintifings suit to enjoin the Jefferson Parish Council

237 For example, given that one of the chief concerns raised by Plaintiff is that the patientdbgehed
Marrero and River Ridge facilities, who largely arrive by fooby bicycle, will be unabl& transport themselves to
alternative medical facilities, the Court will consider wiegtJefferson Parish can meet the needs of its community
by providing shuttle services or otherwise establishireg public transportation options and alternative medical
facilities can, in tandem, meet the needs of Medicaid beneficiaries.

238 Kaepa, Inc. v. Achilles Corp76 F.3d 624, 628 (5th Cir. 1996) (quoti@grrigan Dispatch Co. v. Casa
Guzman569 F.2d 300, 303 (5th Cir. 1978)).

29 AT.N. Indus., Inc. v. Groshlo. 14-20102, 2015 WL 8105841 (5th Cir. 2015) (per curiam).

240 City of Atlanta v. Metro. Atlanta Rapid Transit AytB36 F.2d 1084, 1094 (5th Cir. 1981).
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from evicting it and thereby daping JCHCC’s Medicaid beneficiaries of their right to receive
mandatory FQHC services. Defendants have neitlygiested security in the event that this Court
grants a preliminary injunction, nor have they preéed any evidence that they will be financially
harmed if they are wrongfully enjoined. Becausaiff provides benefits that are in the public

interest at low or no cost @n underserved community, andf@eants have not identified any

risk of monetary loss to them asresult of this preliminary janction, the Court concludes that

no security is required.

V. Conclusion

For the reasons stated above, the Cowstdoacluded that although JCHCC may not be
entitled or have a right to occupy certain spamgsed by Jefferson Parish to provide federally
subsidized health cate the poor, the mediltg underserved populatiored Jefferson Parish do
have a right to medical services. While JeffersamsRallows those rights to go unmet and allows
buildings to sit vacant while the Council regdhe only bid to provide these services—and
continues to extend the deadlines to receiwh fids—the medically disadvantaged should not
suffer. Therefore, until Jefferson Parish selextgendor to provide these desperately needed
services, or adequately adsses the hardships associateithvthis medically underserved
population’s ability to access such services, JCHfDall remain in place to meet those needs.
Accordingly,

IT IS HEREBY ORDERED that JCHCC'’s motion for a preliminary injunctfdh is

GRANTED IN PART andDENIED IN PART. Specifically, the Court will enjoin the eviction

241 Rec. Doc. 2.
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of JCHCC until the Parish either secures newlioa providers for the Marrero and River Ridge
facilities or until the Parish provides evidences#atisfy the Court that the medical needs of the
communities currently served by JCHCC in Marrand River Ridge can otherwise be adequately
met. However, Plaintiff’'s motion is denied to teetent that, once this Court is satisfied that the
medical needs of these communities are being meth&hor not the merits have been addressed,
the injunction will be lifted.

NEW ORLEANS, LOUISIANA , this26th day of July, 2016.

NANNETTE JQIAVETTE BROWN
UNITED STATES DISTRICT JUDGE
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