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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THE UNITED STATES and CIVIL DOCKET
THE ADMINISTRATORS OF THE
TULANE EDUCATIONAL FUND

Plaintiffs
VERSUS NO. 16-13987
CYTOGEL PHARMA, LLC , SECTION: “E”
Defendant

ORDER AND REASONS

Before the Court i®laintiff the United States’ Motion to Dismiss Cowsri0 and
131ofthe First Amended and Restated CounterclaimBdfgndant Cytogel Pharma, LLC
(“Cytogel”) under Rule 12(b)(1) of the Federal Rules of Civib&edure? Cytogelopposes
this motionas to Count 10, but not as to Count313Bytogel brings Count 10 against the
United States pursuant to the Louisiana Unfair Br®dactices and Consumer Protection
Law (“LUTPA"). For the reasons that followhe Courtconstrues the motion as a motion
to dismiss Counts 10 and 13 of Cytogel's Second Adexl and Restated Counterclaims
pursuant to Rule 12(b)(1) and orders that the mMmiBGGRANTED .

BACKGROUND

In the 199®, Counterclaim Defendardr. James EZadina and his colleagues at
Tulane University researched and developed opiordmounds related to endomorphins,
which are opioid peptides found naturally in therhan body* Based on their research,

Plaintiff the Administrators of the Tulane Educational Fund (“Tuddnobtained two

1In its Order and Reasons of March 28, 2017, thisr€granted the United States’Motion to Dismissu@bo
11 of Cytogel’s counterclaims pursuant to Rule }?1pof the Federal Rules of Civil ProceduBecause
Count llalready has been dismissed, the Cauititnot address Count 11in this Order and Reasons
2R. Doc. 76

3R. Doc. 81.

4R.Doc. 1at 45, 1 14-16; R. Doc. 68 at 7, 1 16.
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patents, U.S. Patent Nos. 5,885,958 (*the 958 RP&}eand 6,303,578 (“the 578 Patent”),
claiming these compoundsOn December 1, 2003, Tulane licensed the patents to
Cytogel$s After Tulane and Cytogel signed the Licensing Agreement,Zadina began
performing consulting work for CytogélHe advised Cytogel on the development of-Cyt
1010, amother synthetic opioid peptidor commercial use as an analgesic.

Dr. Zadina was a joint empyee of Tulane and the Department of Veterans pdfai
(“WA"). 9 He and his colleague Dr. Laszlo Hackler developexivnsynthetic opioid
compounds for Tulane and the VADrs. Zadina and Hackler applied for a patent for
these compounds and assigned their awhg rights in the pending patent to Tulane
and the VA1 The application resulted ib.S. PateniNo. 8,716,436 B2 (436 Patent’)
which issued on May 6, 2014 and lists Drs. Zadind &ackler as conventors!2 Cytogel
alleges Dr. Zadina secretly develapthe compounds covered by the 436 Patent while
acting as a consultant to CytogélCytogel asserts the compounds covered by the 436
Patent are related to G§010 and result from Dr. Zadina’s consulting wétlds a result,
Cytogel claims ownership of the 436 Patént.

On August 19, 2016, Plaintiffs hUnited States of America anldeg Administrators
of the Tulane Educational Fun@Tulane”), filed suit against Cytogel for declaratory

judgments of ownership and inventorshiptbé 436 Patenand related application'g

SR.Doc.lat56, 11%#19; R. Doc. 68 at 7, T 16.
6R.Doc.1lat6,920;R.Doc.68at7, 1 17.

7"R. Doc.1at 69, 1 24-36;R. Doc. 68 at 8, { 19.
8R.Doc. 1lat6, 1 2021;R. Doc. 68 at 10, T 30.

9R. Doc. 1at 3, § 1011; R. Doc. 68 at 5, | 10.

OR. Doc. 1at 910, 1 3841; R. Doc. 68 at 1619, 1 45-56.
11R. Doc. 1lat 1412, §143-47; R. Doc. 68 at 18, | 54.
2R. Doc. 1at 1412,943-47; R. Doc. 68 at 19, § 57.
BR. Doc. 68 at 20, 1 61.

141d. at 16-17, § 45-50.

151d. at 26, 7 78.

18R, Doc. 1.



On September 7, 2016, Cytogel filewirteen counterclaims againBtaintiffs Tulane and
the United States, joining Dr. Zadina as Countencl®defendantl’ Cytogel brought
Count 10 ofts counterclaimslleginga violation of theLouisiana Unfair Trade Practices
and Consumer Protection Law (“LUTPA”) against TudarDr. Zadina, and the United
States!8 Cytogel brought Count 13, alleging unjust enrichmegainst Tulane and the
United Stateg?

On November 7, 2016, the United Stafiked a motion to dismiss Counts 2, 3, and
8-13 of Cytogel's counterclaimas to the United States pursuant to Rules 12(l@41
12(b)(6) of the Federal Rules of Civil Proced#f®©n February 6, 2017, the Cowgrtanted
the United States’motion2! The Cout denied Cytogel's request to amend its
counterclaims to statexplicitly its counterclaims are brought pursuant to the waofe
sovereign immunity effected by the&eralTort AaimsAct (“FTCA").220n February 21,
2017, Cytogel filed a Motion to Recongidthe Court’s Ordeof February 6, 20 17yrsuant
to Rule 54(b) of tha=ederal Rule of Civil Procedure?3 On March 28, 2017 the Court,
vacated its Ordeof February 6, 201with respe&t to Counts8-11 and 13of Cytogels
counterclaimg4 The Court deniedhe motion as to Counts 8, 9, and, ¥3arted the
motion as to Count 1hnd deferred ruling on Count .29

The Court did not rule on the United States’ motimn dismiss Count 10 of

Cytogel's counterclaimswhich is Cytogel's LUTPA claim, becauske Cout could not

7R. Doc. 6.
181d. at 40.
11d. at 46.
20 R. Doc. 31.
211d.

221d. at 3-4.
23R, Doc. 60.
24R. Doc. 67.
251]d.



determindrom Cytogel’s pleading&hether sovereign immunity under the FTCAextend
to the claim26é Specifically, the Court could not determine whetlle exception to
FTCA's waiver of sovereign immunity for tort claims anigiout of misreprgentationor
deceptionapplies to this clain?” The Courtdeferred ruling on the motiotismissCount
10 to allowCytogelto amend itscounterclaimgo add more detadbout the basis for its
LUTPA claim against thé&nited Stategs

Cytogel filed its First mended and Restated Counterclaioms April 11, 201729
Cytogelalleges Dr. Zadina, Tulane, and the VA acquired angdroperly used “Cytogel’s
confidential information and trade secrets” anddaged in a longerm and concerted
attempt to conceal their misconduct and delay issavery by Cytogel3® On May 2,
2017,theUnited Statediled the instant motiorio dismiss Courd10 and 13 of Cytogl’s
First Amended and Restated Counterclaih®n May 23, 2017Cytogelopposed the
motion as to Count 10, but not as to Coun$43

On July 23, 2018, Cytogel filed its First AmendeddaRestated Affirmative
Defenses and Second Amended and Restated Calaites33 Count 10 of Cytogel’s
Second Amended and Restated Counterclaims is sabally identical to Count 10 of

Cytogel's First Amended and Restated Counterclaifnds a result, the Court construes

261d. at 11.

271d.

28d.

29R. Doc. 68 0n April 13, 2017, the Court denied as moot thetédiStates’ motion to dismiss Count 10 of
Cytogel'scounterclaims prior to Cytogel's amendment. R. Da&.

30R. Doc. 68 at 1 132, 135.

31R. Doc. 76.

32R. Doc. 81

33R. Doc. 220.

341d.at 40-42, 1 134-40; 46-47, 1 162-68.



the instant motion as a motion to dismiss Counofii@ytogel's Second Amended and

Restated Counterclaims pursuant to Rule 12(b)(ihefrederal Rules of Civil Procedure.

LAW AND ANALYSIS

“Federal courts are courts of limited jurisdictiomithout jurisdiction conferred by
statute, they lack the power &aljudicate claims35> A motion to dismiss undeffederal
Rules of Civil Procedure 12(b)(1xhallenges a federal court’s subjeoatter
jurisdiction 3¢ Under Rule 12(b)(1), “[a] case is properly dism@der lack of subject
matter jurisdiction when the court lacks the statyt or constitutional power to
adjudicate the caseé” Lack of subjectmatter jurisdiction may be found in the complaint
alone, he complaint supplemented by the undisputed facessaenced in the record, or
the complaint supplemented by thedisputed facts plus the court’s resolution of the
disputed facts38

“The United States is immune from tort suits excaptto the manneand degree
that sovereign immunity is waived? The Federal Tort Claims Act (“FTCA”) waives
sovereign immunityn tort suits against the United States caudeylthe negligent or
wrongful act or omission of any employee of {feleral]Government while acting within
the scope of his office or employment, under cirstamces where the United States, if a
private person, would be liable to the claimantaeccordance with the law of the place

where the act or omission occurréd.The FTCA createan exceptia to its waiver of

35|n re FEMA Trailer Formaldehyde Products Liab. Igti(Mississippi Plaintiffs)668 F.3d 281, 286 (5th
Cir. 2012)

36 SeeFED.R.Civ. P. 12(b)(1)

37Home Builders Assnh of Miss., Inc. v. City of MaatisMiss, 143 F.3d 1006, 1010 (5th Cir. 199@)ternal
guotation marks and citation omitted)

38|n re FEMA 668 F.3d at 287

39 Robinnét v. State Farm Mut. Auto. Ins. C2002 WL 1822933, at *1 (E.D. La. Aug. 8, 200@2)ting
Gregory v. Mitchell634 F.2d 199, 203 (5th Cir. 1981)

4028 U.S.C. § 1346(b)(1).



sovereign immunityor “[a]ny claim arising out of assault, battery, faisgorisonment,
false arrest, malicious prosecution, abuse of pgscébel, slander, misrepresentation,
deceit, or interference with contract rightd For such @ims, sovereign immunity is not
waived.

In determiningvhether a claimarises out of onefthese enumerated tortqurts
“focus on the conduct upon which the plaintiffsiolas based. . .Even if a plaintiff styles
a claim so that it is not one thistenumerated in section 2680(h), the plaintiffsim is
still barred when the underlying governmental cact'essential’ to the plaintiff's claim
can fairly be read to ‘arise out of conduct thatub establish an excepted cause of
action.m2

For claims allegingnisrepresentatiorthe Fifth Circuit applies a twstep analysis
to determine whether the exceptionthee FTCA'swaiver of sovereign immunitypplies
Courts first “determine whether the chain of catisa’ from the alleged negligente the
injury depend upon a misrepresentation by a government ag&hfor a claim to fall
within the exception, it must allege “negligencetire communication of (or failure to
communicate) informatichand not merely Hegligence in the performance ah
operational task, with misrepresentation being mecellateral to such performance#
Secondcourtsdetermine “whether Congress has nonetheless waiveereign immunity

independently of the FTCA!3

4128 U.S.C. 2680(h).

42 Truman v. United State26 F.3d 592, 594 (5th Cid994) (citingUnited States v. Neustad366 U.S.
696 (1961)McNeily v. United State$ F.3d 343, 347 (5th Cir. 1993)

43 Life Partners Inc. v. United State850 F.3d 1026, 1031 (5th Cir. 2011).

441d.

451d.



The United Statesargues thatbecauseCytogel's LUTPA claim arises out of an
alleged misrepresentation, the claim falls withire texception to the FTCA's waiver of
soverign mmunity, and, as a result,should be dismissed pursuant to Rule 12(b)(1) of
the Federal Rules of Civil Procedut€The Court grees. LUTPAnakes unlawful “[u]nfair
methods of competition and unfair or deceptive amtpractices in theanduct of any
trade or commerc&’ “[T]he range of prohibited practicesnder LUTPA is extremely
narrow,8 and a LUTPA claim requires proof of ‘@me element of fraud,
misrepresentation, deception, or otluerethical act'#9

In Count 10 ofits Amended Counterclaims, CytodiegesDr. Zadina, Tulane, and
the VA acquired and improperlysed “Cytogel's confidential information and trade
secret§and“engaged in a longerm and concerted attempt to conceal their miscahd
and delay its discovery by CytogeR"This claim arises out of misrepresentation and
deceit.Cytogel’s allegationthatthe VA concealed its alleged misconduct is essérnodia
Cytogd's LUTPA claim because the alleged concealmentvres the “element of fraud,
misrepresentation, or other similar eéétfiecessary to state a LUTPA claiffhe “chain
of causation” from th&/A’s allegedactions to the alleged unfair trade practice degend
on the VAs allegeddeception and concealment of misconduthis is a failure to
communicate information, nomerely an instance ofegligence in performing an
operational task. The alleged misrepresentatind deceit araot collaterato Cytogel’s

LUTPA claim.

46R. Doc. 761 at 1.

47La.R.S. §51:1401.

48 Cheramie Servs., Inc. v. Shell Deepwater Prod.,, 128091633 (La. 4/23/10), 35 So. 3d 1053, 1060
49 Tubos de Acero de Mexico S.A. v. Amer. Intl Inwestit Corp, 292 F.3d 471, 480 (5th Cir. 2002)
(quotingOmnitech Intern., Inc. v. Clorox CGall F.3d 316, 1332 (5th Cir.1994%)

50 R. Doc. 68at 1132,135.

51Tubos de Acero de Mexico $S292 F.3d at 480 (quotin@mnitech Intern 11 F.3dat 1332).

7



As a result, Cytogel's LUTPA claim against the Uadt States arises out of
misrepresentatioand deceifor purposes o$ection 2680(h) The FTCA does not waive
sovereign immunity as tthe claim, andCongress has naitherwisewaived sovereign
immunity for sucha claim independent of the FTCAhTs Court does not have subject
matter jurisdiction over Cytogel's LUTPA claim agat the United States.

CONCLUSION

For the foregoing reasonsl IS ORDERED that Plaintiff the United States’
Motion to Dismiss Courg10 and 13 oDefendant Cytogel Pharma, LLC’s (“CytogeF)rst
Amended and Restated Counterclailmes and hereby SRANTED .52

IT IS FURTHER ORDERED that Counts 10 and 13of Cytogel's Second
Amended and Restatgdbunterclaim83 as against the United Statks and herebwre
DISMISSED WITHOUT PREJUDICE.

New Orleans, Louisiana, thisl7th day of September, 2018

"SUSIE K/IO_RTC%A/\ ________
UNITED STATES DISTRICT JUDGE

52R. Doc. 76.
53R. Doc. 220.



