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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THE UNITED STATES and CIVIL DOCKET
THE ADMINISTRATORS OF THE
TULANE EDUCATIONAL FUND

Plaintiffs
VERSUS NO. 16-13987
CYTOGEL PHARMA, LLC , SECTION: “E”
Defendant

ORDER AND REASONS

Before the Couris a Motion in Limine to Limit the Expert Testimomy Plaintiffs’
Expert Dr. Jane V. Aldrich, filed by Defendant Cged Pharma, LLG.Plaintiffsthe United
States of America and the Administrators of theahid Educational Fund (“Tulane”) and
CounterclaimDefendant Dr. James E. Zadina oppose in pdfbr the reasons that
follow, the motionis GRANTED .

BACKGROUND

In the 1990s, Dr. Zadina and his colleagues at delbniversity researched and
developed opioid compounds related to endomorphitgch are opioid peptides found
naturally in the human bodyBased on their research, Tulane obtained two paiéhs.
Patent Nos. 5,885,958 (“the 958 Patent”) and 6,308 (“the 578 Patent”), claiming
these compoundsOn December 1, 2003, Tulane licensed the paten@ytogel>

After Tulane and Cytogel signexdLicensing Agreement, Dr. Zadinaho was an

employee of Tulane and the Department of Veteraffisirs (“VA”), began performing
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consulting work for Cytogepursuant to a Consulting Agreemenbr. Zadina advised
Cytogel on the development of C$010, a synthetic opioid peptide covered by the 958
and 587 Patents, for commercial use as an anage&sjtogel alleges Dr. Zadina accessed
confidential data and information relating to €§i10 and used this information to
further his own secret work on the development @ipounds that would compete
directly with Cyt10108

From September 8, 20106nward, Cytogel “disengaged from” Dr. Zadifan
August 22, 2012, Dr. Zadina and his colleague afafa Dr. Laszlo Hackler formally
assignedo Tulane and the VAtheir ownership rights to agre application they filed for
a group of synthetic opioid aopounds'© On May 6, 2014, the resulting patent, U.S.
Patent No. 8,716,436 B2 (“the 436 Patent”), iss¥e@ytogel alleges the compound
claimed in the 436 Patent is a “modified versiohQyt-1010 and plainly designed to
compete with [Cy1010] as a potential pharmaceutical treatméht.”

On August 19, 2016the United States andulane filed suit against Cytogédr
declaratory judgmemstof ownershipand inventorshipfthe 436 Patent3On September
7, 2016, Cytogel filed thirteen counterclaims agdiflaintiffs Tulane and the United
States, janing Dr. Zadina as Counterclatefendant* On July 23, 2018, Cytogel filed
its Second Amended and Restated Counterclaims, hwhicluded a fouteenth

counterclaimto correct the inventorship of the 436 Patént
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Dr. Aldrich prepared two expert reports fdtlaintiffs. One addresses “how
knowledge of the solubility analgesic propertiesdaother aspects of the endomorphin
and endomorphianalog ompounds of [the 958 and 578 Patents], namelytigh
research of the C¥IL010 compound, would, in [Dr Aldrich’s] opinion, hanform the
design of the endomorphin analogs of the 436 Pat&ihe other is a rebuttal report to
the report of Cytogel’s gpert Dr. Stephen G. Davies, who prepared a repomdwnership
and inventorship of the 436 Patent and Infringemeithe 958 and 578 Patents.

Cytogelfiled the instant motion on September 10, 2088ytogel seekso prevent
Dr. Aldrich from testifyingat trial on topics of inventorship and patent inffjement®
Tulane, Dr. Zadina, and the United States do nqgiose this portion of the motiod?.
Cytogel also seeks to prevent Dr. Aldrich from tiystg as to her experiences with
collaboration on patentd Tulane, Dr. Zadina, and the United States oppo&egartion
of the motion22

On September 20, 2018, the Court, on its own mqtamaered that there be a
separate trial for Count 2 of the Complaint and @o@4 of Cytogel's Second Amended
and Restate@ounterclaims, which involve inventorship of th&8@Pateng3

LAW AND ANALYSIS

Federal Rule of Evidence 702 permits an expert @sswith “scientific, technical

or other specialized knowledge” to testify if sut@stimony “will help the trier of fact to
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understand the evidence or to determine a factsndag so long as (1) “the testimony is
based upon sufficient facts or data,” (2) “the imsiny is the product of reliable principles
and methods,” and (3) “the expert has reliably égxpthe principleand methods to the
facts of the case2? FurthermorefFederal Rule of Evidence 703 provides: “An expesym
base an opinion on facts or data in the case thatekpert has been made aware of or
personally observe®3Rule 703 continues:

If experts in thearticular field would reasonably rely on thosedsof facts

or data in forming an opinion on the subject, tim@ed not be admissible

for the opinion to be admitted. But if the factsaata would otherwise be

inadmissible, the proponent of the opiniomay disclose them to the jury

only if their probative value in helping the jurywaduate the opinion
substantially outweighs their prejudicial effeét.

As a general rule, questions relating to the basekssources of an expert’s opinion
affect the weighof the evidence rather than its admissibility, asttuld be left for the
finder of fact27“Unless wholly unreliable, the data on which theext relies goes to the
weight and not the admissibility of the expert opm.”28 Thus, “[v]igorous cross
examinaton, presentation of contrary evidence, and carefstiruction on the burden of
proof are the traditional and appropriate meansaticking shaky but admissible
evidence.2? The Court is not concerned with whether the opinimoorrect, but whether
the preponderance ofthe evidence establisheghleadpinion is reliablé? “It is the role

of the adversarial system, not the court, to hghtiweak evidences3?

24FED.R.EVID. 702

25FED.R.EVID. 703

261d.

27SeePrimrose Operating Co. v. Natl Am. Ins. C832 F.3d 546, 562 (5th Cir. 2004)

28Rosiere v.Wood Towing, LL.8o.07%1265,2009 WL 98265%t *1 (E.D. La. Apr. 8, 2009(citing United
States v. 14.38 Acres of Lam®D F.3d 1074, 1077 (5th Cir. 199@emphasis addedyy olfe v. McNeHPPC,
Inc., No. 07348, 2011 WL 1673805, at *6 (E.D. Pa. May 4, 2011).

29 Pipitong 288 F.3d at 25@QquotingDaubert, 509 U.S. at 596(internal quotation marks omitted).

30 SeeJohnson v. Arkema, Ind®85 F.3d 452, 459 (5th Cir. 2012).

31Primrose 382 F.3d at 562
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Cytogel moves to keep Dr. Aldrich from testifyingtaial on patent inventorship
and patentnfringement32 As to inventorship, Cytogel states Dr. Aldrich’stial report
“appeared to approach the iss#@As to infringement, Cytogel states “Dr. Aldrich had
an opportunity to rebut” the expert opinion of Cgeds expert Dr. Stephen G. Daviés.
Tulane, Dr. Zadina, and the United States do not sppbis portion of the motio#P.As
a result, Dr. Aldrich will be precluded from addsésg issues of patent inventorship and
infringement at trial.

Cytogel moves to keep Dr. Aldrich from testifyingaut ollaborationin patent
invention361n her rebuttal expert report, Dr. Aldrich notes hexperience of working in
a collaborative environment when developing new poonds” and states, based on
similar experiences, that she “see[s] nothing tiégate thatDr. Zadina’s testimony that
he collaborated with Dr. Hackler is incorreét.”"Cytogel argues this testimony is
“anecdotal’and neither reliable nor relevadTulane, Dr. Zadina, and the United States
oppose this portion of the motiparguing the testimon‘assists in qualifying Dr. Aldrich
as an expert, and would also assist the jury inewathnding generally how research . ..
typically proceeds in Dr. Aldrich’s field3® The Court finds this testimony is not necessary

to qualify Dr. Aldrich as an expednd would not be helpful to the jury at the firstat in
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this matter. As a result, Cytogel's motion is graest Dr. Aldrich’s testimony on

collaboration in patent invention will be excludéd.

CONCLUSION

For the foregoing reasonl, IS ORDERED thattheMotion in Limine to Limit
the Expert Testimony of Plaintiffs’ Expert Dr. Ja¥eAldrich, filed by Defendant Cytogel
Pharma, LLC, be and herebyGRANTED.

New Orleans, Louisiana, this31stday of October,2018.

““““ 5 JgrE‘Mo‘R%"’*““““
UNITED STATES DIS ICTIJUDGE

40 To be clear, Dr. Aldrich may not testify at thesfirtrial in this matter, on Count 1 of the Compland
Counts 8 and 10 of Cytogels Second Amended and Restatedntrclaimsregarding whether Dr.
Zadina’s testimony that he collaborated with Dr.diler is correct.
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