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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DESMOND COLBY JONES CIVIL ACTION
VERSUS NO. 16-140053VM
JEFFERSON PARISH SHERIFF'S OFFICE

SERGEANT DONALD CLOGHER, ET AL.

ORDER AND REASONS

Plaintiff, Desmond Colby Jones, a state inmate, filed this federal civil actiongmiir®
42 U.S.C. § 1983. He sued the Sergeant Donald Clogher and Deputy Andre Blégamg that

they used excessive force to effect plaintiff's artest.

1 The Court notes that there appears to be some confusion as to whether &holgetson are thenly defendants.
When the complaint was originally docketed, the Clerk of Chsted the Jefferson Parish ShesffOffice as a
defendant on the docket sheet. That appears to be incorreanaltee was then further complicated by the that
subsequent filings by the defendants listedrir Jefferson Parish Sheriff Newell Normand as a defend&hat
likewise appears to be incorrect. Because there is no indication that thef jptdéntded to sue either the Shéesff
Office or Normand, the Court does nonhsider either to be a defend&erein. Nevertheless, out of an abundance of
caution, the Court notes that any claims against either the Sh@fffce or Normand would also fail any event

As tothe Jéferson Parish Sherif§ Office,“a sheriff s office is not a legal entity capable of being sued
Cozzo v. Tangipahoa Parish Coureilesident Governmen279 F.3d 273, 283 (5th Ci2002);accordMitchell v.
Jefferson Parish Correctional Cent€iv. Action No. 134963, 2013 WL 6002770, at *3 (E.D. La. Nov. 12, 2013);
Franmis v. Jefferson Parish Shet#fOffice Civ. Action No. 121965, 2013 WL 654640, at *6 (E.D. La. Feb. 21,
2013 (“Louisiana law has not afforded alggal status to pash sheriffs departments such that they can be sued.”).

As to Normandplaintiff has nottated a pnper claim against Normand either his offtial or his individual
capacity for the following reasons.

“Official capacity suits generally represent another way of pleading amagjainst an entity of which an
officer is an agent."Burge v. Parish of St. Tamman87 F.3d 452, 466 (5th Cit999). Accordingly, any official
capadty claim against Normandrould in reality be a claim against the local governmental body itdédfatherspoo
v. Normand Civ. Action No. 16060, 2010 WL 724171, at ¥E.D.La. Feb. 22, 2010)However, as the United States
Fifth Circuit Court of Appeals has explainetin order to hold a municipality or a local government unit liable under
Section 1983 forhte misconduct of one of its employees, a plaintiff must initially altbgé an official policy or
custom was a cause in fact of thepdvation of rights inflicted Spiller v. City of Texas City, Police Department
130 F.3d 162, 167 (5th Cit997) (quotation marksmitted). Becauseplaintiff does not allege that his rights were
violated as a result of a policy or custdra has failed to stateppoper claim against Normaral his official capacity.

Plaintiff likewise has not stated a proper individoapady claim against Normand'Plaintiffs suing
governmental officials in their individual capacities ... must allege fp@tinduct giving rise to a constitatial
violation. This standard requires more than conclusional assertibins:plaintiff must allege specific facts giving
rise to the constitutional claims.Oliver v. Scotf 276 F.3d 736, 741 (5th Ci2002) (citation omitted).Moreover,
“[plersonal involement is an essential element of a civil rights cause of actidminpson v. Steel&09 F.2d 381,
382 (5th Cir.1983). In this lawsuit, plaintiff does not allege any personal involvetnmn he part of Normand.
Moreover, although Normanhkeld a supervisory positiofisupervisory officials are not liable for the actions of
subordinates on any theory of vicarious liabilityThompkins v. Belt 828 F.2d 298, 303 (5th Cit987) accord
Oliver, 276 F.3d a742(“Section 1983Joes not create supervisoryrespondeat superior liability.”)
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In his complaint, plaintiff states his claim as follows:

On April 27, 2016 at approximately 11:30 p.m. | was leaving Lemieux Bar and
Lounge when | was being stopped by Jefferson Parish police unit at which time
attempted to elude them by chase accompanied by Corey Dillon. | wasugoing
Ames. | made a righuurn onAcre Road and turned left on Lincoln Avenue at
which time Corey Dillon jumped out while | was driving. | was on the left side of
the road when Sergeant Clogher used his vehicle to ram me on the right side of my
vehicle at which time | attempted $tow down | attenpted to slow down when

he got directly in front of me and stoppadead break at which time our vehicles
collided and | was knocked temporarily unconscious. | was awakened to him
pulling me out of theehicleat which time | was slamed on the ground. He place

his knee in my back while yelling “I should kill you.” As he placed my right hand

in a cuff he struck me on the back of my head at which time | began to move around
wildly but he began striking me with more blows to my facg almdominal area at
which time | tried to ball up but | was kicked in my ritng Deputy Andre Nelson

as he began to kick me repeatedly while Sergeant Clogher removed his flashlight
and began to jam it in my left eye socket repeatedly while he told meatSai

you want nobody will help you nigger bastaes$ | begged them to stop. Then as
other cops began to appear they began saying “stop resisting.” They eventually
stopped at which time | was cuffed and placed in the back of Deputy Paul Bimitri
police vehicle. As | waited for medical personnel to appear on the scene to check
my injuries at which time Sergeant Clogher told me “your getting all types of
charges tonight” through the window. | shook my head. After | waited a few more
moments | was checked out by medical personnel and informed | wotd#drye

to the hospital. | was treated for numerous injuries received multigsxand

taken to Jefferson Parish Correctional Center where | was booked with enultipl
charges and held to face trfal.

The defendants have filed a motion to dismiss pursuant to Rule 12(c) or, alternatively, for
summary judgment pursuant to Rule’5@®ecause the defendargsesented matters outsitiee
pleadings for the Court’s consideration, the motion must be considered under RuSe&bed.

R. Civ. P. 12(d). Plairifi was ordered to respond te defendants’ motion by no later than

2Rec. Doc. 4, pp.-6.

3Rec. Doc. 23.

4 Specifically, the defendantsubmitted evidence showing that, on April 3, 2017, plaintiff pleaddtydai among
other crimes, two counts of resisting a police officer with forcei@erce pursuant to LouisiafRevised Statutes §
14:108.2. Because that evidence did not conclusively shdwther those convictions concerned the same incident
on which plaintiff's excessive force claims are based, the defendants mleredtosupplement their motion with
additiond records from the state criminal proceedings. Rec. Doc. 25. Defendantsdmphed with that order.
Rec. Doc. 26.



November 30, 2017howeverno opposition was ever filed. For the following reasons, the Court
finds that the defendants are entitled to judgment as a matter of law and, thdrefarmpposed
motion is granted.

In reviewing a motion for summary judgment, the Court may grant the motion when no
genuine issue of material fact exists and the mover is entitled to judgment tisraofrlaw. Fed.
R. Civ. P. 56(c). There is no “genuinsug” when the record taken as a whole could not lead a

rational trier of fact to find for the nonmovant. Matsushita Electric Indli€€oa Ltd. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986).
“Procedurally, the party moving for summary judgment bears the initial burden of
informing the district court of the basis for its motion, and identifying thoseperof the record

which it believes demonstrate the absence of a genuine issue of materialT&itd. " Chemical

Co., Ltd. v. Westlake Styrene Corp., 246 F.3d 377, 385 (5th Cir. 2001) (quotation marks and

brackets omitted). The party opposing summary judgment must then “go beyond thegpleadin
and by [his] own affidavits, or by the depositions, answers to interrogatories, arssiadsiion

file, designate specific facts showing that there is a genuine issue fdr @Welotex Corp. v.

Catrett 477 U.S. 317, 324 (1986) (internal quotation marks omiteemtiordProvident Life and

Accident Ins. Co. v. Goel, 274 F.3d 984, 991 (5th Cir. 2001). The Court has no duty to search the

record for evidence to support a party’s opposition to summary judgment; rdtier, garty
opposing summary judgment is required to identify specific evidence in the egbtad articulate

the precise manner in which theigdance supports his or her claimRagas v. Tennessee Gas

Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998). Conclusory statements, speculation, and

5Rec. Doc. 25, p. 2.
6 The parties have consented to the jurisdiction of the undersigned Utited $lagistrate Judge pursuant to 42
U.S.C. 8636(c). Rec. Doc. 16.



unsubstantiated assertions are not competent summary judgment evidencé roidswifice to

defeat a prperly supported motion for summary judgmelak,; Douglass v. United Services Auto.

Ass’n, 79 F.3d 1415, 1429 (5th Cir. 1996).

As noted, plaintiff claims that the defendants used excessive force to effeatrdst.
However,in a bill of information fied in the Louisiana Twentlourth Judicial District Court on
May 23, 2016, plaintiff was charged with numerous crimes including resisting Se@@ald
Clogher and Deputy Andre Nelsamth force or violenceon April 27, 2016,in violation of
Louisiana Rvised Statute§ 14:108.2° On April 3, 2017, plaintiff pleaded guilty to those
charged

In light of plaintiff's convictions pursuant to 8§ 14:108.2, the defendants argue that

plaintiff's excessive force claims are barredHsck v. Humphrey, 512 U.S. 477 (1994n.Heck

the United States Supreme Court explained that a prisoner may not bringad éedlerights
claim if a finding in his favor on that claim would necessarily imply the invglafian outstanding
criminal conviction or setence. The Court stated:

We hold that, in order to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm caused by actions whose
unlawfulness would render a conviction or sentence inva§d,983 plaintiff must
provethat the conviction or sentence has been reversed on direct appeal, expunged
by executive order, declared invalid by a state tribunal authorized to make such
determination, or called into question ayfederal court’'s issuance of a writ of
habeas corm) 28 U.S.C. § 2254A claim for damages bearing that relationship to
a conviction or sentence that ha been so invalidated is not cognizable under 8§
1983. Thus, when a state prisoner seeks damages in a 8 1983 suit, the district court
must consider whether a judgment in favor of the plaintiff would necessaply im
the invalidity of his conviction or sentence; if it would, the complaint must be
dismissed unless the plaintiff can demonstrate that the conviction or sentence has
already been invalidated

"Rec. Doc. 261, pp. 12 and 1613. He was also charged with aggravated flight pursua@fith108.1(C), aggravated
assault with a motor vehicle upon a peace officer pursu&t4037.6, and aggravated criminal damage to property
pursuant td 14:55.

81d. at pp. 34.



Id. at 486-87 (footnote omitted).

Where, as here, a plaintiff haststawling convictions for resisting police officewith
force or violence pursuant to Louisiana Revised Stafui€s108.2Hecknormdly bars him from
asserting an excessiverde claim against thosafficers based on the same incider8eeldel v.

New Orleans Police Departmei@iv. Action No. 111078, 2012 WL 860380, at *8 (E.D. La.

Mar. 13, 2012)“Because plaintiff's excessive force claim is founded on an allegationetakd h
not attempt to kick [the arresting officeahd was instead simply attacked without provocation,
that claim squarely challenges and is inherently inconsistentthnatifactual basis of plaintif’
guilty plea to thecharge of resisting [the officewith force or violencgpursuant ta§ 14:108.2].
Therefore, a fiding by this Court in plaintif§ favor on the claim would necessarily imply the

invalidity of the conviction resulting from that plea, and krexk bar applies); see alsWalker

v. Munsell, 281 Fed. App’x 388, 390 (5th C2008)(“[Appellant’s] claim is based solely on his
assertions that he did not resist arrest, did nothing wrong, and was attackeAyathee officers

for no reason.Thus, Appellant’s suisquarely challenges the faal determination that underlies
his convction for resisting an officegnd if he prevaildie will have established that his criminal
conviction lacks any basislhis type of excessive force claim is, therefore, the type of claim that

is barred byHed in our circuit? (quotation marks and citations omittedDelLeon v. City of

Corpus Christi, 488 F.3d 649, 656G (5th Cir.2007); Arnold v. Town of Slaughter,D Fed.

App’x 321, 324-25 (5th Cir. 2004).
Accordingly,
IT IS ORDERED that defendants’ unopposed motion for summary judgment is

GRANTED.



IT IS FURTHER ORDERED and thatplaintiff’s claimsare dsmissed with prejudice to
their being asserted again until tHeck conditions are met.

New Orleans, Louisiana, thigelfth day of Decenber, 2017.

Qm&a \/mm&uAL

JANIS\VAN MEERVELD
UNITED STATES MAGISTRATE JUDGE

9 SeeDeLeon v. City of Corpus Christ#88 F.3d 649, 657 (5th Cir.2007) (“A preferred order of dismissilirk
cases decrees, ‘Plainfiffs claims are dismissed with prejudice to their being asserted again aftét¢kconditions
are met.).




