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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LIGHTHOUSE PROPERTY INSURANCE

CORPORATION, ASLEGAL AND CIVIL ACTION
CONVENTIONAL SUBROGEE OF

TYRONNE SCOTT AND LUCRETIA SCOTT

VERSUS NO: 16-14116

BMW OF NORTH AMERICA, LLC, AND SECTION: “F” (4)
XYZ INSURANCE COMPANY

ORDER

Beforethe Courtis aMotion for Contempt and Sanctions(R. Doc. 100) seekingan order
finding BMW North America(*"BMW NA”) in contemptof court,for sanctionsn theform of costs
andattorney’sfees,andsuchotherrelief asjusticerequires. Rec.Doc. 100. Themotionis opposed.
Rec.Doc. 138.

l. Backaground

A. Factual Summary

This is a subrogatioreclaim filed by Lighthouse Insurance Corporation (“Lighthousa®a
resultof its paymentto its insured, the Scotts,for damageso their home. The Scotts’garagewas
damagedvhentheir BMW caughtfire while inside.Rec.Doc. 100-1. Lighthouse contendsatthe
fire wascausedy adesigndefectin theBMW. Id.

On August4, 2017, Lighthouse took titeederalRule of Civil Procedurg“Rule”) 30(b)(6)
deposition oBMW NA andrequestedlocuments pursuatd Rule 34. Lighthoustrwardedalist
of twenty-one(21) proposed topicto which BMW objected andwhich wasreviewedby the court

asaresultof anearlierfiled Motion to Compel. Rec.Doc. 50. The undersigned overrule@MW

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2016cv14116/188035/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2016cv14116/188035/172/
https://dockets.justia.com/

NA’s objections orall but one topi@andorderedhedepositiorto goforwardasnoticedon thetwenty
(20) remainingitemsof inquiry. Rec.Doc. 68.

B. The Current Dispute

Lighthouse contends th&MW NA'’s representativdhad no substantive knowledge&jas
unableto answerbasicquestionsandmadeno attemptdo gain knowledgebeforethe depaosition on
severalissues. Lighthousealsocontendghat BMW NA did not produceiny documents during the
deposition despiteeceiving the Rule 34Requestfor Production of Documents. Lighthouse,
therefore seeksanorderof contempfor BMW'’s failure to complywith this court’sorderto produce
a knowledgeable corporate deponantlproduce therequestedlocuments.Lighthousealsoseeks
costsandattorney’sfees.

BMW NA contendghatit is notin violation of theCourt’sorderbecausealuringthe hearing
it expresseadesireto produce the most knowledgeablaployeaegardinghecaseMark Yeldham
butthathewasunexpectedly unavailable dteeafamily emergency.Rec.Doc. 71, p. 4.BMW NA
contenddhat Lighthouse knewhatif it wentforward with the depositiorasscheduleddespitethe
unavailabilityof the most knowledgeablgtnessthentherewould be topicshatthewitnesswasnot
familiar with.

BMW NA alsocontendghat PeterBaur, the alternatedesignatedorporaterepresentative,
did prepareto testify on behalf of the company. BMW NA contendshat Bauerinvestigatedthe
noticed topics and reachedout to severalBMW NA employeedo educatehimself basedon the
corporation’s knowledge, informatioandrecordsn its control. BMW NA contendshatLighthouse
hasnot tried to resolve thdassuesthat are the subjectof this motion, yet it seeksto hold themin
contempt.Further, BMW NA contendshatBaurconsultedvith YeldhamandSophia Roughgarden,
both BMW NA employees. Rec.Doc. 121. BMW NA also arguesits corporaterepresentative

investigatednformationknown andreasonablyavailableto the organizatiomndhadno obligation



to investigatefacts or information outside of the corporation’s knowledge preparefor the Rule
30(b)(6) depositionFed.R. Civ. Proc.30(b)(6).

Oral argumentegardingthe motionwasheardon October4, 2017 Prior to theissuebeing
submitted,the undersignedsuedan order(Rec.Doc. 145) requiring BMW NA to reproduceVr.
Baurandrequiredhim to providetestimonyregarding théollowing topics:

1. Notice Topic 17regardingthe corporatetsicture of BMW NA andits relationshipto

BMW AG. The Courtlimited thetestimonyto the stepsBaurtookin orderto prepardor the topic
prior to his August 4, 2017 corporate depositiddaurwasalsorequiredto testify about whether
he took thetime to figure out the“layers” betweenBMW NA andBMW AG, otherthanBMW
Holding, andwhetherthereis a corporatestructureoverlapbetweerthetwo entities.

2. NoticeTopic 21 regardin@MW NA'’s investigationand/or inspection of thire incident
atissuein thislitigation. The Courtlimited thetestimonyto the stepstakenby Baur,suchaswho
he spokd&o andwhathe spoketo themabout regarding the investigation,orderto prepardor his
August 4, 2017 deposition.

3.NoticeTopic 15,which sought documentharedetweerBMW NA andPeakeviotor Co.,
Inc. d/b/aPeakeBMW regardinghe subjectvehicle.

The Court further requiredBMW NA to submit a supplemental memorandum addressing
which of its responseto written discoveryoverlappedvith Notice Requestl5, suchthatthewitness
wasnotrequiredto reproducedocumentalreadyproduced.Further,the CourtrequiredLighthouse
to file a supplemental memoranduegardingNotice Topics 12, 13and 18, addressingvhy BMW
NA'’s involvementin thesaleof the vehite is relevantto theissuesn thecase.

[l Standard of Review

FederaRule ofCivil Procedure 26(b)(1) providésatpartiesmayobtain discoveryegarding
relevantinformationto anyclaim or defenseaslongasit is nonJprivileged. Rule 26(b)(1)specifies

that “[ijnformation within the scope of discoverpeed not be admissiblein evidenceto be
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discovered.” Rule 26(b)(1)alsospecifiesthat discovery musbe “proportionalto the needs othe
case,considering the important difie issuesat stakein the action, the amouim controversythe
parties’relativeaccesso relevantinformation,theparties’resourcesthe importance of the discovery
in resolving thassuesandwhetherthe burderor expenseof the proposed discovery outweighs
likely beneft.” Fed.R. Civ. P.26(b)(1).

Rule 37(b)(2)(A)(vii) providesfor sanctionsf under Rule 30(}§6) awitnessfails to obeyan
orderto provide orpermitdiscovery. A party seekinganorderof civil contemptmustestablishby
clearand convincingevidencethat: (1) a courtorderwasin effect; (2) the orderrequiredcertain
conductby the respondengind(3) the responderfailed to complywith the court’s order. Piggly
Wiggly Clarksville,Inc. v. Mrs. Baird’s Bakeries 177 F.3d 380, 38th Cir. 1999).

Self-reportingis, in fact, a centralconceptof the discovery proces$he duty of disclosure
finds expressionn therulesof discoveryandin this Court'sRulesof Professional Conduatvhich
prohibitanattorneyfrom suppressingnyevidencehathe orhis clienthasalegalobligationto reveal

or produce

Sanctiongnay be imposed on partythat, without substantiglustification, fails to disclose
informationrequiredby Rule 26(a)or 26(e)(2).In re Sept. 11th Liablns, 243 F.R.D. 114, 125
(S.D.NY. 2007)(citing Fed.R. Civ. P. 37(c)(1)).A failure to disclose under Rule 37 includes not
only spoliation of evidence but also a party'suntimely production of documentand information
requiredto be produced.

II. Analysis

Lighthouse contendthatBMW NA violatedtheCourt'sorder ofOctoberll, 2017, requiring
PeteBaurto be producedsthealternatecorporateepresentativelighthousealsoargueghatBMW
NA failedto produce theequireddocumentsccordingto Rule 34.

BMW NA contendghat:



1. It did notviolateanorderof the court;

2. Lighthouse knewihatits preferredwitnesshad a family emergencybut insisted
on requiringthemto produce a corporatwitnesswho, while preparedmay not haveall of
theanswersasrequired,;

3. Thatits representative testimonyon the onlyfive topicsat issuewassufficient
andtheplaintiff only complainsaboutfive of thetwentytopicslistedin the noticewhichits
corporateepresentativerovidedtestimonyon;

4, Thatplaintiff failed to asserior preserveany objection regardingthe sufficiency
of Baur’stestimonyduringthe depositiorandthereforeplaintiff waivedtheright to asserainy
objectionregardingBaur’stestimony;

5. That plaintiff alsowaived its objectionto the witness’ testimonyregardingthe
boardmemberdecausdeacquiescedh the responsetherthanpreservean objection.

6. Thatwhile it soughtto obtaindocumentdrom BMW AG, BMW AG refusedto
provide certaininformation or documentand thereforeit cannot berequiredto produce
documentst did nothave.

7.  ThattestimonyregardingTopics 12, 1&nd18wassufficient,andif not, theability
to challengethe sufficiencyof the responseraswaivedbecausehe plaintiff failed to timely
lodgeanobjection during the deposition;

8. That as to Topic 21, regarding BMW NA’s investigation, its corporate
representativéestimonywasresponsivandin additiona depositiorwasalsotakenof Mike
Donahoewho performedthe inspection.

The courthastheclearauthority undeFed.R. Civ. P. 37(b)to sanctiona partyfor failure to
obeyanorderthatprovides opermitsdiscovery.If a partyfails to obeyanorderto provide orpermit

discovery, theourtwheretheactionis pendingmayissue"further justorders'including:



(i) directingthatthemattersembracedn theorderor otherdesignatedactsbetakenas

establishedor purposes of thaction,astheprevailingpartyclaims;

(i) prohibiting the disobediemartyfrom supporting or opposindesignatedlaimsor

defense®r from introducingdesignateanattersin evidence;

(i) striking pleadingsn whole orin part;

(iv) stayingfurther proceedings until the orderobeyed;

(v) dismissingtheactionor proceedingn wholeor in part;

(vi) renderinga default judgment against the disobedparty; or

(vii) treatingascontempt of court thiailure to obeyany orderexceptan orderto submitto a

physicalor mentalexaminationt

Thepurposeof discovery sanctiorareto securecompliancewith therulesof discoverydeter
othersfrom violating them, and punish thoseavho do violate them. National Hockey Leaguev.
MetropolitanHockeyClub, Inc.,427 U.S. 639,642-43 (1976).Typically, Rule 37(b) sanctionare
not availableuntil the courthasissueda specificdiscoveryorder,orally or in writing, instructinga
partyto submitto discoverysoit is clearthatthe offendingparty hasbeenalertedto whatis required
andthe potential seriousness of noncompliasse Halay. Consumeervs.16 F.3d 161, 1647th
Cir. 1994);Seee.g., Shepherd. ABC,Inc.,62F. 3d 1469, 1474D.C. Cir. 1995).

However the courtansanctioratany time basednthe court's inherent authortty sanction.
Unigard Sec.Ins. Co.v. Lakewood Eng’g 8Mfg., 982 F.2d 363, 36@th Cir. 1992). Although not
all courtsagreetheFifth Circuit allowsfor discovery sanction® be impose@venwhenthereis not
atotalfailureto respond, budlsowhenthe responskasbeensoevasiveor misleadingor inadequate
thatit amountgo no responsatall. SeeCoanev. Ferrara Pan CandyCo., 898 F.3d 1030, 1031
n.1(5th Cir. 1990).

A. DiscoveryOrder

The first issuefor the courtto decideis whetherthereis a discoveryorderthat BMW NA
failedto complywith. Thereis no disputdghatthe Courissueda discoveryrderin this matter.

Duringoralargumentthe Courtdeterminedhatit wouldallow thedepositionto goforward

! Fed.R. Civ. P.37(b)(A).



with the deposition topicasnoticedwith the exceptionof one.The Court found the topic seeking
“[a]ny vehiclefires reportedor allegedto havestartedwithin anyvehicleimportedor distributedby
BMW NA while thevehiclewaspakedandnot runningwithin thelastnine(9) years”to be overly
broadandbeyond the scope permissibladiscoveryAfter receivingword from theDefendanabout
the availability of its corporaterepresentativethe Court orderedthat the Defendantsubmitto its
30(b)(6) deposition on August 4, 201 Rec.Doc. 68.

Although thecourtorderedhatthe deposition shoukdkeplace,the undersignedisowarned
Plaintiff's counsethatasking the distributor about tdesignof thevehiclemight notresultin fruitful
information. Counselfor the plaintiff acknowledgedhat the topicsmight resultin an inability to
answergiven the division of the duties dfhe distributor and the manufacturerand that if he
experiencedhis problemthathe would move onRec.Doc. 71, p. 25.

Counselfor the plaintiff alsoacknowledgedhatall theywantedfrom BMW NA wasthatit
had no institutional knowledge ofthis and then would move onto the nexopic. Id. Duringthe
hearingthe Courtanticipatedhatbecausehe topicsweresplit betweemmanufacturenddesignand
corporatestructureanddivision of operationgherewould beinstancesn which therepresentative
might not know keyinformation. Id. Plaintiff's counsebhgainacknowledgedhathe onlywantedan
answerregardingwhether theyhadthe informationandthat they would notater file a motion for
sanctionsbecausethe witnesslacked information soughtin the notice. Id. at p. 26. After oral
argumenthe Court orderethatthe Defendansubmitto a 30(b)(6) depositiorR. Doc. 68.

B. The Order Required Certain Conduct.

TheorderrequiredBMW NA to produce aepresentativéo providetestimonyon the topics
in the notice,exceptfor Notice Topic 20.Rec.Doc. 68. Lighthouse contend$at the withesswas
not ableto answerquestiongegardingtopics otherthan the manufactureand designtopic, which

Lighthouses counsstayedawayfrom.



BMW NA contends that Lighthouseas failed to establishthat it violated the second
requiremenof theanalysisbecausehereis no evidencemuchlessclearand convincing evidence,
thatthe order of July 21sequiredcertainconductby BMW NA thatit failed to complywith during
the August 4, 2017 depositionrBMW NA contendsthat the order onlyrequiredit to produce a
representativéo testify, thatit did so, andtherefore theycompliedwith theorder.

Federal Rule of Civil Procedure Rule80(b)(6) requiresthe corporationto produce a
representativevho cantestify to matters“known or reasonablgvailableto the organization'and
requiresthe corporatioro prepareawitnessto testifyto matterswithin the corporation’s knowledge.
SeeUnionPumpCo.v. Centrifugal Technologinc., 404Fed.App’x. 899(5th Cir. 2010)

The Court, howeverfinds the secondprongfor a contemptleterminationvas met because
the orderequiredBMW NA to produce aepresentativéo testify aboutthe topicscontainedn the
30(b)(6)notice,with theexceptionof Notice Topic 20. BMW NA is misplacedn its suggestion that
the ordemeededo find thatit withheld information orfailed to testify regardingcertaintopics.The
clearpurpose of the 30(b)(6) depositiamhich theywereorderedto produce aepresatativefor, is
to causehewitnessto testify about the topics thenotice;to find otherwise would render the order
null andvoid. Therefore the court findghatthe secondequirements met.

C. Compliancewith the Order.

Lighthouse contendwatalthoughBaurwasofferedasarepresentativef the corporation, he
was not adequatelyjknowledgeable abowweveralnoticedtopics. It further contendghatit keptits
word andmoved orwhenthewitnesswasnot knowledgeable about tneanufactureanddesignof
thevehicle.

Lighthousealso contendghat Baur, the representativeyasnot: (1) preparedo adequately
discuss theinvestigation; (2) did not knowthe identity and roles of people involvedin the

investigation)3) admittedthathewasnotfamiliar with all thestepsof theinvestigationand(4) was



not truly knowledgeable about the persamo completedthe rootcauseanalysisbecausehis
testimonywascontradictedy thewitnesswho hebelievedcompletedheanalysis.

Lighthousealso contendsthat Baur was unpreparedo testify about theimportation and
distribution of the subjectvehicle or servicesperformedby BMW NA on importedvehicles. For
example Lighthouse contendthat Baur lacked knowledgeregarding:(1) whereBMW NA took
possessin of thevehicle; (2) what was doneto the vehicle at the distribution center;and (3) the
proceduredor inspectingvehiclesatthattime. Lighthouse contendbatthesetopicswereincluded
in the noticeandarealsonecessaryo its theoryof thecasethatBMW NA is a product manufacturer
pursuanto the Louisiana Produttability Act (“LPLA”).

Lighthouse also contendsthat BMW NA'’s representativewas not aware of pricing
informationfor thevehicle.Finally, Lighthouse arguaebatBMW NA failedto produce thelealership
agreemenin connection the Rule 34¢questdor all documentbetweerBMW NA andPeakeViotor
Co.,Inc. (“Peake”)regarding thesubjectvenhicle.

BMW NA contendghat: (1) Plaintiff's motiononly addressetherepresentative testimony
regardingfive of the twenty deposition topiaghich its representativéestifiedat length about;and
(2) therewas no requestby the Plaintiff for BMW NA to supplemenits testimony.BMW NA
contendghat plaintiff knewthatmanyof the tojpcs noticedwould likely be outside oBMW NA's
knowledge, nor would be reasonaldyailableto the organizationand it had no obligationto
investigatefactsor informationoutside ofits knowledgeto preparefor the 30(b)(6) deposition.

1. Sufficiency of Baur's Testimony Reqgarding the Investigation

Topic 21 of theNotice soughttestimony regarding BMW NA'’s investigation and/or
inspection of thdire incidentat issuein thelitigation.  Plaintiff suggestghat Baur’s testimony
regardinghow Yeldham wouldmake the decisionto send either an expert or specialistwas
inadequate.R. Doc. 100-2, pp. 24-25.Accordingto the Plaintiff, the witness’inability to provide

testimonyregardinghow Yeldhamwould makethis decisionindicatesthat he was not prgparedto
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testify aboutthe investigation. However,the Court findghat this line of questionis not directly
associatedvith the investigationitself and the fact that the witnesswas not aware of this line of
guestioning does noénderhistestimonyinadequate.

Additionally, thePlaintiff suggestshatbecaus@aurdid not know aboukileen Flynn’srole
at thecompany,although shevasinvolvedwith theclaim, rendershis testimonyinadequate.ld. at
p. 33.Again, the Courtdisagreesvith this line of thinking. Baur knewthat shewasinvolvedwith
theclaim. Most notablyto the CourtPlaintiff’'s counsefailed to askthewitnessaboutherparticular
roleregardingtheinvestigationof theclaim. Thefactthatthewithnesswasunawareof hertitle is not
relevantto the coreissueplaintiff's counselwas purportedlytrying to acquire information about,
whichis whatdid BMW NA dowhenit investigatedhe causeof thefire.

The Court notesfurther that Plaintiff's counselalso inquired of LindseyMorrison and
DaniellaPapaandtheir rolein thecompanyld. at pp. 32-33. Uponsecuringtestimonythat hewas
notawareof theirtitles, plaintiff’'s counsel moved oto thenexttopicanddid not inquireastheirrole
in theclaim or investigation.Again, thelack of knowledgeregardingheirtitlesis notindicativethat
thewitnesswasnotprepared.

Next, thewitnessduring questioning acknowledgleat he did not knowwhetherYeldham
consultedwvith anyonein orderto reachhis determinatiorandthat he onlyaskedYeldhamabout his
determination.WhetherYeldhamconsultedvith someonelsein making thedeterminationwould
berelevantto the topic of the scope ttieinvestigation.

Baur acknowledgedhat although thereport indicatedthat it was not necessaryor the
engineerno seetherestof the house, he did not knamhy. Id. at pp 40-41.He was not awareof
whetherBMW NA hadrequestedhereportfrom thefire departmentheacknowledgedhathewas
not familiar with all the stepstakenin theinvestigationandhebelievedthe wordsn thereport“Not

Yet Determined’werewritten by Donahoevhenin fact theywerenot.|d. at pp 146-47.
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Baur,however testifiedthatin connectionwith the investigationcustometrelatiors notified
the productinalysisdepartmentinadearrangementtor the productinalysisspecialisto inspect the
vehicle,andtheinspectiorandevaluatiorreportwasdoneby Yeldham.BaurconfirmedthatDonahoe
wassentto thesceneof thefire. 1d. atp. 23. Counseheverspecificallyquestioned theitnessabout
the specific stepstaken.However,in reviewing the questionsndtestimony,the Court findshat
Baur'stestimonywasinadequat@sto this topic.

2. Sufficiency of Testimony Reqgardingthe BMW NA/BMW AG Relationship

Topic 17 sought information about the corporataictureof BMW NA including the
relationshipto BMW AG, all of its parentandsubsidiary corporations entities,andtheidentity of
the boardnembersandofficersof BMW NA andBMW AG. ThewitnessconfirmedthatBMW NA
is a wholly-owned, indirect subsidiary BMW AG andthatthereis a holdingcompanyin between,
thatthereareotherlayers,andthathe did not know thalentity of the othetayers. He testifiedthat
he was aware of the boardmembersof BMW AG, but hewas not awarewhetherthe board met
periodically.

BMW NA suggestghat the Plaintiff waived the right to contestthe responsiveness of the
testimonywhenBaur did not know thdayersof thecompanystructure. However,Fed.Rule Civ.
Proc.32 (d)(3)(a)expresslystateghatthe failure to objectto testimonyregardingpreparations not
waived unlessit could havebeencorrectedat thetime. Therefore the fact that Baur did not have
knowledge about the cormiestructure theidentity of the boardnembersandwhethertherewas
crosspollinationof boardmemberghrough theentities,indicateghatPlaintiff's failure to objectwas
notwaivedbecausehe problem could not bmrrectecat thetime.

Additionally, BMW NA hasnotpresente@nyevidenceaboutits effortsto obtain documents
or thatarequestbof anyotherBMW entity regarding the corporate structwasrefused. The Court
finds that the witness’spreparatiorwas lacking regardingthe relationshigpetweenBMW NA and

BMW AG. It actuallyappearghat, otherthan havingsomewhageneralknowledge Baur took no
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additional stepsto preparefor this topical areaand thereis no suggestiorby BMW NA that the
informationis notreasonablyvailableto him. Asto Topic 17, the Couffindsthatthewitnesdacked
the knowledgeandpreparationn this area.

The Courtfurther notesthat while the partieswererequiredto supplementheir submission
afterBaurwasre-deposed otimited topics,BMW NA hasnotaddressedhe question oivhatBaur
did to preparefor Topic 17,which sought information about the corporateuctureandrelationship
of the entities. However,Baur’s testimonyon thesubjectclearly indicatesthat he assumedhat
becausehe workedthere since 1985 he understood the structamed did notneedany additional
knowledge abouBMW NA andBMW AG, which is clearly contradictedby his earliertestimony.
Baur’stestimonyconfirmsthatwhile heis generallyawarethatthereare otherlayersbetweenBMW
NA andBMW AG, he did not knowvhattheywere,he did not obtaimformationfrom anyoneelse
about thdayers,andwhathetestifiedto wasonly from memory. Consideringhatone of thassues
is the overlap of the two companies,common ownersph and control, and the preparationand
modificationof the productBaurfailed to adequatelyrepargor Topic 17.

3. Sufficiency of the Testimony Regarding BMW NA's Purchaseand Service of the

Vehicle

Baur,accordingto Plaintiff, was not preparedo testify to mattersinvolving theimportation
and distribution of the subjectvehicle or servicesperformedon the imported vehicle. Plaintiff
contendghatthisline of questioningyoesdirectly to thedeterminatiorof whetherBMW NA canbe
found as a manufacturer. Plaintiff's counsel contendthat the LPLA wasdesignedo addresghe
issueof productwarrantyadministrationwhich would renderBMW NA a manufacturer.Plaintiff
also contends the distribut@repareshe vehicle for distribution at the time of purchaseandthis

would alsorendeBMW NA amanufacturer.
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BMW NA contendghat Baur’s testimonyregardingTopics, 12, 13and 18 were sufficient
and thatto theextentthathe didnotanswerthe questios, Lighthousewaivedanyobjectionbecause
it failed to timely objectduring the deposition.

Topic 12 soughtainy and all information regarding themportationof the subjectvehicle,
including but notto limited to, the person oentity from whom BMW NA purchasedhe subject
vehicle,the price paid, thedateand mannerof transport ofthe subjectvehiclefrom outside of the
United Statesand/orwithin the United Statesat anytime. Topic 13 sough&ny andall information
regardingthesaleor distributionof thesubjectvehicleby or onbehalfof BMW NA to anyperson or
entity. Finally, Topic 18 soughtiny and all information regardingany activity, work, or services
performedwith respecto thesubjectvehicleby or on behalfof BMW NA atanytime.

Baurtestifiedthathewasawareof thefactthesubjectvehiclewaspurchasedrom BMW AG.
Rec.Doc. 100-2, p. 57. He wasnot, howeverawareof wherethevehiclewastransferredo BMW
AG. Id. Bauertestifiedthatthevehiclewasimportedto the United Statesdy boatandarrivedat the
distributioncenter. Id.

Baurreviewedthe warrantysystemandnoted thatherewasnowarrantywork in thesystem
andthat “handling” the vehicle simply meantdeterminingwhich dealershipthe vehicle would be
transportecindalsocheckingthevehiclefor damage.ld. at pp. 64-65BaurtestifiedthatBMW NA
would havecheckedthe vehicle for transportatiordamageand confirmedthat once thevehicleis
transportedo thedealerthatthe dealerperformsa pre-deliveryinsgection.ld. at p. 65.However,he
wasnotawareof whatapre-delivery inspection involvedlid.

RegardingTopics 12, 12and18, the Court find¢hatBaur’'stestimonyis sufficient. It is true
that therewere some minometails underthesetopicsthat he lackedinformation, however,those
detailssuchasthelocation of transferand purchaseprice were not probative ofvhetherBMW NA

engagedn conductwhereit could bedeemedamanufactureunder theLPLA.
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4. Documents Shared BetweenBMW NA and Peake Motor Co. Inc. Reqgarding the

Subject Vehicle

Topic 15 soughie production of documentharedbetweerBMW NA andPeakéeviotor Co.
regardingthe subjectvehicle. It is undisputedthat BMW NA failed to produce the documents
referencedn Topic 15,yetit contendghatthe documentwere previously produceth responseo
written discovery.

BMW NA contendghat Topic 15was limited to documentgegardingthe specific 2008
vehicleatissuein thiscase. BMW NA stateshatit does nohaveanyrecordsregardingthe 2008
Vehicle responsiveo Requestl5 aswritten becausenone of the documentsferencing?eakewere
“exchangedand shared”with Peake. BMW NA alsoindicatesthat the only documentthat even
relateto the 2008vehiclewith informaton likely originatingfrom PeakeBMW are: (1) the Retall
Delivery Report;(2) the “Warranty Vehicle Inquiry-CampaignSummary”and “Warranty Vehicle
Inquiry;” and (3) the Carfax Vehicle History Reportwhich were all attachedto its supplemental
oppositionRec.Doc. 152.

In analyzingthis issue,the Court findghatBMW NA's failure to produceany documents
relativeto Topic 15 did notviolatetheorder. In closelyreadingTopic 15andevaluating.ighthouse’s
positionregardingthe Topic, Lighthouse broadipterpretedthe scopeof the Topicto include the
production of theagreementhatBMW NA haswith Peake.However,the Topiclimits the scope of
documentgo those documentsetweenthe two entitiesconcerningthe subjectvehicle. BMW NA
deniestheexistenceof documentshatwereexchangear sharedvith Peake.Further,theagreement
thatexistsbetweent andPeakes not “concerninghe subjectehicle.” Thereforethe Court finds

thatwith respecto this TopicBMW NA did notviolatethis Court’sorder.
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5. Exhibit B-Documentreqguests

In additionto thetwentyone proposed topi@ddocumentequest8MW NA wasrequired
to bring twerty onedifferent categoriesof documents.Plaintiff complainsthat the representative
failed to bring any of the documents on Exhibitt® the deposition.

In responseBMW NA contendghat the information soughh Exhibit B wasthe sameas
theinformaion soughtin theRequest$or Production of Documenis hadreceivedearlierfrom the
plaintiff.

Although not appended the motion, the originakquestfor production of documentsere
in therecordbecaus@MW NA hadrefusedearlierto respondo them. The original discoverywas
focusedon generalinformationregardingthe underlying inciderdnd docunentationregardingthe
claim,includingwarninglabelsthataccompaniethevehicleatthetime of sale. It alsosaughtgeneral
information regardng vehicle defects, the structure ofBMW, vehicle testing and witness
information. Rec.Doc. 20-3.

In contrast the information soughty Exhibit B wasfor documentatiomegardingestingof
the vehicle, manufacturingdefectregardingthe batterycable,final design consideratiorssto the
battery cable and alternative designsregardingthe subjectvehicle in generalas well as more
specificallythewire, thecable andtestingof alternativedesigns. Rec.Doc. 100-3. Item 11 sought
manualsandtestinginformationregardingany quality testingdoneasto the batterycablesand/or
terminalsconnectedo thebatterycables.ltem 12 sought documentegardingheimportationof the
vehicleto theUnited Statesld.

A close review of the two requess indicate that the overlap is minimal at best. The
informationsoughtby Exhibit Bin alargeparthasbeentailoredto the batterycables. Specifically,
ltems2, 3, 7, 8, 11and16 sought documenthatwould discuss theharingof informationbetweea

BMW NA andBMW AG. It alsosoughtwarrantyinformationanddocumentatiomegardingvehicle
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fires that BMW NA receivedwhile the vehicle was parkedand not while runningin thelast nine
years.

ThefactthatBMW did not produceany of the documentseferencedn thesetopicscanonly
be construe@san intentionalact on its part. However,at the beginning of the depositidBiViW’s
counsebbjectedo both Exhibit AandB on the groundthatthe topics wereoverbroacandvagueto
the extentthat they were not reasmably calculatedto leadto the discoveryf admissibleevidence
andto the extentthatit seeksinformation beyond theallegationsin the lawsuit. Rec. Doc. 100-2.
Additionally, BMW NA objectedtheextentthattheinformationis in thepossessionf anoherentity
in particularBMW AG. Id.

A review of therecordindicatesthatat thetime of the depositiomn Septembef017,many
of the topicswereirrelevant notlimitedin time, andcertainlyoverlyoad For example Exhibit B
sought information regardinglternative designsand documentsharing betweenthe two BMW
entities. BMW AG wasnot apartyto thelawsuit which wasthe strategicdecisionof Lighthouse.
The Court noteshatthe objections lodgederewell founded.

While plaintiff's counsebelievedthatthe undersigned overruled objectisagardingexhibit
B, thisis notcorrect. The court onlypassedudgment on one of the topics but not the othErgther
the Court noteshat the topicsin Exhibit B were largely overbroadand lacked a temporalscope.
While BMW NA contenddhatit hadalreadyproduced the documerntsExhibit Bin responseo the
Requesfor Production of documentthis arguments patentlyfalse. Be thatasit may, however,
previous counseior BMW NA adequatelyand appropriatelyprotectedthe record. Therefore the
court findsthat the failure to produce documents pursuakgihibit B although intentionaloesnot
constitutecontempt.

V. Conclusion
In assessinghetheBMW NA'’s corductis contemptuous, the Court fintdgatit is not. First,

therewere42 combined topicwith 21 seekingnformationand21 seeking document©f thetotal
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numberedareasof discussiorandproduction the Court onkgledon one topiavhichwasprecluded.
Of the combined topics, Lighthouse complains aliwat Of thefive thatarecomplainedabout, only
in two areaswas the witnessinadequatelypreparedand assumedhat he had enoughinformation.
BMW NA'’s failure to produce documents responsteeExhibit B does notonstitutecontemptfor

thereasonsssignedbove.

AlthoughBMW is notin contempt, the Court findhatBMW NA is requiredto produce a
witnessatits ownexpenseo addresshe investigatiomndrelationshipbetweertheBMW entitiesno
laterthanforty (40) daysfrom thesigningof this order.

Accordingly,

IT IS ORDERED thattheMotion for Contempt and Sanctions(R. Doc. 100)is DENIED.

IT ISFURTHER ORDERED thatBMW NA shallproduce a corporatepresentativéor a
Rule 30(b)(6) deposition on Topics &Ad21 at BMW NA'’s expenseano laterthanforty (40) days

from thesigningof this order.

New Orleans Louisianathis 12th day oflanuary2018.

&2 AV

~—_ U
KAREN WELLS ROBY
CHIEF UNITED STATES MAGISTRAT DGE
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