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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JON KREKORIAN CIVIL ACTION
VERSUS NO: 16-14170
FMC TECHNOLOGIES, INC., ET AL SECTION: “H” (4)

ORDER AND REASONS

Before the Court igViotion to Compel (R. Doc. 21) and Motion for Expedited
Submission Date (R. Doc. 23d)led bythePlaintiff Jon Krekorian seeking an order from the Court
to compethe production of surveillance obtained by Defend&n€ Technologies Offshore, LLC
d/b/a FTO Services (“FMC”prior to the Plaintiff's deposition. For the following reasons, the
Motion to Expedite iSSRANTED and the Motion to Compel GRANTED IN PART AND
DENIED IN PART .

l. Background

This action was filed in the District Court on August 26, 2016 asserting claims tinede
Jones Act, General Maritime Law, and Diversity. R. Doc. 1. Jon Krekoridair{tf”) asserts
that on or about June 27, 2016 while employed by FMC Technologies Offshore, LLC d/b/a FTO
Services (“FMC”) as a Jones Act Seaman aboard the M/V ISLAND PERFORMER ghat h
experienced an accident which resulted in serious painful injuries to his backeanpasts of his
body.ld. at p. 23. On March 21, 2017, the Plaintiff amended his complaint to add Island Offshore
X KS and Island Services, LLC as defendants. R. Doc. 19. The Plaintiff allegésetisale and
proximate cause of the accident was the result of the negligerioe Defendants. R. Doc. 1, p.
3-4. As such, the Plaintiff seeks both compensatory and punitive damages, costs, andmaaintena

and cure benefitsd. p. 4-6.
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At this time, the Plaintiff has filed a motion to compel. R. Doc. 21. On March 13, 2017,
FMC servel its responses to the Plaintiff's First Request for Production of Document®cR. D
21-3. In that response, FMC objected to the production of “copies of any and all writters,report
surveillance evidence, or video tape prepared or obtained as a resmojt ioivestigation of the
plaintiff, either prior to or subsequent to the occurrence, relative to histiastivvackground,
and/or extent of his injurieslt. at p. 2. In particular, FMC objected to the request on the grounds
that it required productionf impeachment evidence that was not discoverable at this stage of
litigation and to the extent that it sought documents privileged under work product oryattorne
client privilege.ld. Thereafter, the Plaintiff conferred with FMC about the surveillanaeace,
noting that such evidence should be produced pursué&tiasson v. Zapata Gulf Marine Corp.,
988 F.2d 513 (5th Cir. 1993). R. Doc.-21Again, FMC refused to provide any surveillance
evidence until after the Plaintiff's deposition. R. Doc. 2R& such, the Plaintiff filed the instant
motion to compel to obtain that material prior to the Plaintiff's deposition. R. Doc. 21-1.

The Plaintiff has also filed a motion to expedite. R. Doc. 22. The Plaintiff argudte¢ha
submission date should be expedited to address this matter far enough in advancaiotitiie Pl
deposition, currently noticed for April 20, 2017. R. Doc. 22-1.

[l Standard of Review

Federal Rule of Civil Procedure (“Rule”) 26(b)(1) provides that “[p]arties wiztain
discoveryregarding any noprivileged matter that is relevant to any party’s claim or defense. . . .
" Rule 26(b)(1) specifies that “[ijnformation within the scope of discovery need rmairhessible
in evidence to be discovered.” Rule 26(b)(1) also specifies that discovery nfpsbbartional
to the needs of the case, considering the important of the issues at stake imthéhacamount

in controversy, the parties’ relative access to relevant information, thiespaesources, the



importance of the discovery in resolving the issues, and whether the burden or e{piese
proposed discovery outweighs its likely benefit.” Id.

Under Rule 26(b)(2)(C), discovery may be limited if: (1) the discovery sought is
unreasonably cumulative or duplicative, oroistainable from another, more convenient, less
burdensome, or less expensive source; (2) the party seeking discovery has haiypparpleity
to obtain the discovery sought; or (3) the proposed discovery is outside of the scopegermitt
under Rule 26(1§}1).

Discovery of documents, electronically stored information, anashis governed by
Federal Rule of Civil Procedure 34. Rule 34 allows a party to request the production of “any
designated documents or electronically stored information” or “any tarigibges.”1d. Similarly,

Rule 33 allows a party to serve another party written interrogatorie$ Vhigst, to the extent it
is not objected to, be answered separately and fully in writing under oath.”.Kaig. R. 33(b)(3).
Both Rule 33 and 34 allow a party to ask interrogatories and request production teetiteext
Rule 26(b). Fed. R. Civ. P. 33(a)(2); 34(a).

Federal Rule of Civil Procedure 37 provides sanctions for failure to cooperateowvedisc
Rule 37(a) allows a party in certain circstiances to move for an order compelling discovery from
another party. In particular, Rule 37(a)(3)(b){(iV) allows a party seeking discovery to move for
an order compelling an answer or production of documents where a party “fails ter amsw
interrogatory” or “fails to produce documents.” An “evasive or incomplete” answer or pioduct
is treated the same as a complete failure to answer or produce. Fed. R. Ciy(#).37(a
II. Analysis

For the instant motion to compel, the Plaintiff seeks productiocaygiés of any and all

written reports, surveillance evidence, or video tape prepared or obtained as a reaylt of a



investigation of the plaintiff, either prior to or subsequent to the occurrencayediat his
activities, background, and/or extesf his injuries’ R. Doc. 213, p. 2. Moreover, the Plaintiff
seeks to require that production in advance of the Plaintiff's deposition cumetitgd for April
20, 2017. R. Doc21-1,p. 11 While not argued in either his motion or memorandum in support,
the Plaintiff argues in his letter to FMC thatse law demonstegthat such surveillance tapes
have substantive value in addition to whatever impeachment value they might hold for the
Defendant. R. Doc21-4, p. 2;see, e.g., Chiasson v. Zapata Gulf Marine Corp., 988 F.2d 513,
517418 (5th Cir. 1993). In respondeMC argues that, while the tapes might ultimately have to be
producedthe tape®nly need tde produced following the Plaintiff’'s deposition. R. D2t-5, p.
3.

Certainly, underChiasson, the Plaintiff appears to be entitled to the discovery of the
surveillance tapes prior to trial. 988 F.2d 818 HoweverChiasson “does not address the issue
of timing, only the necessity adiscovery prior to trial. Tennessee Gas Pipeline v. Rowan
Companies, Nos. 943863, 944083, 950044, 95172Q 1996 WL 592736, at *1 (E.D. La. Oct. 11,
1996) (Duval, J.). Therefore, the Court agrees with Erefendantthat the proper procedure to
preservehe substantive and impeachment values of such evidence is to require production of the
surveillance tapeafter the Plaintiff's depositiort: This approach has been recognized as the better
solution with respect to the discovery of thgmaveillance] materials.Tennessee Gas Pipeline,
1996 WL 592736, at *1 (E.D. La. Oct. 11, 199&¢cord, Diaz v. Griggs, 2007 WL 4522495, at
*2 (E.D. La. Dec. 18, 2007) (Engelhardt, J.). As the Court explaiBsiith v. Diamond Offshore

Drilling, Inc., 168 F.R.D. 582 (S.D. Tex. 1996):

! Note, the Court does not address any concerns raised by FMC'’s privilegéaly as to written reports.
The Plaintiff does not appear to challenge those objections at this tineadntte Plaintiff appears to only be
challenging the timing of produon.



[R]ecognizing that the impeachment value of surveillance evidence may well be
lessened or lost by disclosure to the plaintiff, many courts have held that
surveillance evidence must be disclosed aftgr the plaintiff's deposition has

been taken. This procedure preserves the impeachment value of the surveillance by

requiring the plaintiff to commit by deposition to a description of the scope of his

injuries, but allows the plaintiff sufficient time befoteial to evaluate the
surveillance evidence to determine its authenticity and accuracy
168 F.R.D. at 586.

As such, the Court will grant the Plaintiffs motion to compel the production of the
surveillance tapesnly after the Plaintiff's deposition.
V.  Conclusion

IT IS ORDERED that thePlaintiff's Motion for Expedited Submission Date (R. Doc.
22)is GRANTED.

IT IS FURTHER ORDERED that the Plaintiff'sMotion to Compel (R. Doc. 2} is
GRANTED IN PART AND DENIED IN PART .

IT IS FURTHER ORDERED that the motion iSSRANTED to the extent that EMC
Technologies Offshore, LLC d/b/a FTO Servieeast produce the surveillance of the Plaintiff
immediately after his deposition.

IT IS FURTHER ORDERED that the motion i®ENIED to the extent that the Plaiff

sought the surveillance prior to his deposition.

New Orleans, Louisiana, thigh day of April 2017.

Sl

KAREN WELLS ROM
UNITED STATES MAGISTRATE JUDGE




