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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

M C BANK AND TRUST COMPANY CIVIL ACTION
VERSUS NO. 16-14311
SUARD BARGE SERVICE|NC., SECTION “R” (2)
ET AL

ORDER AND REASONS

Before the Court is plaintiffs motion for entry dfefault judgment.

For the following reasons, the Court grants theiorot

l. BACKGROUND

This case arises out oflaan provided byPlaintiff M C Bank& Trust
Company to Defendant Suard Barge Service,2n©n January 12, 2010,
Suard BargeService as borrower, executed a term loan agreement for
$3,950,000( a promissory notétwo commercial security agreemerstan

assignment of life insurance poliéyand a preferred fleet mortgageThe
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preferred fleet mortgaggrantedplaintiff a continuing security interesh
certain collateraincludingthevesselgtheM/V CaptainSuard adtheSuard
XXI.8

Defendant Premier Services, Inc. served as a guaraxitheJanuary
12, 2010loan agreemenbetween plaintiff and Suard Barge ServiceAs
guarantor, Premier Services executed the term I|a@@mmneementd a
commercial security agreemefia commercial guaranty,and a preferred
fleet mortgage? The preferred fleet mortgage was executed by Premie
Servicesand granted plaintiff a continuing security interesih certain
collateral, including the veslsgheSuard 70theSuard 71, the Suard 72, the
Suard 73, the Suard 76, and the Suard*V.

Plaintiffs January 12, 2010 loan tSuard Barge Servicevas also
guaranteed by Defendant Louis ONeil Suard, Jhisindividualcapacity?s
Mr. Suardservedaspresdent of Suard Barge Serviead Premier Services

at the time of the loa# Mr. Suardsigned the term loan agreement as

.at 2-3.

Doc. 1at 9.

Doc. 113 at 13.

Doc. 117.

Doc. 1117.

Doc. 1115.

.at }2.

Doc. 1at9; R. Doc. 113 at 13.
Doc. 113 at 13.

10
11
12
13
14
15
16

Y e o)

2



guarantot#” and executeda separatecommercialguaranty!® Under the
terms of the commercial guaranty, Mr. Suguhranteed payment of the full
iIndebtedness of Suard Barge Servioglaintiff.1® At the time ofthe January
12, 2010 loan, Mr. Suard had already executed agraitbbmmercial security
agreement to secure an earlloanfrom plaintiffto Suard Barge Serce.20
This agreement grants plaintiff a continuing segumtered in Mr. Suard’s
boat, Awesome bearing Louisiana Wildlife and Fisheries registration
number LA1345EX and decal number 08703%4.21

Plaintiff alleges that Suard Barge Servidefaulted orthe January 12,
2010 loanby failing to make any required monthly payment®dunor after
April 12, 2015, failing to provide required finamtistatements, and failing to
provide proof of insurance coverage on certainatellal?2 On May 20,
2015,plaintiff notified Suard Barg&erviceand Mr. Suard that the loan was
in default23 On Febrary 1, 2016 plaintiff notified Suard Bargé&ervice

PremierServicesandMr. Suard by letter of its decision to accelerate tenl

17 R. Doc. 1at 9; R. Doc. 1183 at 13.
18 R. Doc.1-14.

19 Id. at 1.
20 R. Doc. 1315.
21 Id.

22 R. Doc. 1at 1314.
23 Id.; R. Doc. 116.



and declare all amountenmediatelydue and payabl& Suard Barge
Service PremierServices and Mr. Suardallegedlyfailed to pay the loan
balance?5

On August 30, 2016, plaintiff filed a complaint agst Suard Barge
Service Premier Services, and Mr. Suard in his individcalpacity?é
Plaintiff also named as defendanighd vessels included as collateral in the
preferred fleet mortgages Plaintiff requests damages in the amount of the
unpaidloan principal and interest, as well@ssts, attorneys’fees, expenses
and chargesassocided with the loang® Plaintiff further requests a
judgment recognizingstrightto enforcethe loan agreement, tipgomissory
note, the preferred fleet mortgages, the security agreenmsnthe life
iInsuranceassignment, and theommerciaguarantee® Plaintiff alsoseeks
a writ of sequestratiop?

Mr. Suard executed waivers of service on behadfiddefendantsibut

defendantslid not file a timelyanswer or responsive pleading in this matter.

24 R. Doc. 1 at 1415; R. Doc. 117.
25 R. Doc. 1 at 15.

26 R. Doc. 1.
27 Id. at 2-3.
28 Id. at 19.
29 Id. at19-20.
30 Id. at 20.
31 R. Doc. 6.



On November 30, 2016, the clerk entered defaulireggaall defendants?
On August 30, 2017, Mr. Suard filed an answer gaflgrdenying the
allegations in the complair#é.

On May 9, 2017, Suard Barge Serviged Premier Services each filed
notices of bankruptc§#® The Court stayed this matter as to Suard Barge
Serviceand Premier Servicesnly.3> On May 19, 2017, the Suard 70, the
Suard 71, the Suard 72, the Suard 73, and the Sifrdere sold and the
bankruptcy trustee distributed proceeds from thate g0 plaintiff in the
amount of $254,587.56k.

Plaintiff nowseeks aefault judgmenagainst Mr. Suard” Mr. Suard

has not filed an opposition to this motion.

Il. LEGAL STANDARD
Under Fedeal Rule of Civil Procedure 5%he Court may enter a default
judgment against a party when it fails to pleadtrerwiserespond tahe

plaintiffs complaint within the required time period. F&d.Civ. P. 55 A
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plaintiff who seeks a default judgment against amrasponsive defendant
must proceed through two stepBirst, the plaintiff must petition the court
for anentryof default, which is simply “a notation of the pgstdefault on
the clerk’s record of the caseDow Chem. Pac. Ltd. v. Rascator Mar. S.A.
782 F.2d 329, 335 (2d Cit986);see also United States v. Hans&85 F.2d
35, 37 (7th Cir1986). Before theclerk may enter the default, the plaintiff
must show “by affidavit or otherwise” that the detkant “has failed to plead
or otherwise defend.” FedR. Civ. P. 55(a).

After the defendans default has been entered, the plaintiff may
request default jugmentfrom the court At this stage, the court @ens the
plaintiff's well-pleadedactual allegations admittedsee Nishimatsu Corrst
Co., Ltd. v. Hous. NatBank 515 F.2d 1200, 1206 (5th Cit975). At the
same time'the defendant is not held to et facts that are not weflleaded
or to admit conclusions of law.l'd. The defaultjudgment “must be
supportedy well-pleaded allegations and must have a sufficientsbiasihe
pleadings.” Wooten v. McDonald Transit Assocénc., 788 F.3d 490, 498
(5t Cir. 2015) (internagiuotation omitted).

No party is entitled to a default judgment as atamatdf right. Ganther
v. Ingle 75 F.3d 207, 212 (5th Cid996) The disposition of a motion for

entry of default judgment rests within the soundadetionof the district



court. Mason v. Lister 562 F.2d 343, 345 (5th Cid977). In deciding
whether to grant default judgment, tb@urt will consider factors such as the
existence of disputedchaterialfacts, theclarity of thegrounds for default,
whetherthere has been substantial prejuditee harshess of a default
judgment,whether defaultvas caused by a good faith mistake or excusable
neglect and whether the court would feel obliged to sgtia the default on
the defendant’'s motianSeelLindsey v Prive Corp, 161 F.3d 886, 893 (5th
Cir. 1998) (citing 10 Wright et alFederal Practice and Procedur& 2685

(2d ed. 1983)).

1. DISCUSSION

A. Effect of Bankruptcy Stay

This matteris automaticallystayed as tadefendants Suard Barge
Serviceand Premier Seices because they are in bankruptcy proceedifgs.
SeellU.S.C. §362(a)(1) (providing for automatic stdyudicial proceedings
after bankruptcy petition is filed). This stayalsxtends to actions wbtain
possession of property of the estate oenidorce liens against property ofthe
debtor. Seell U.S.C. § 362(43), (a)5). The preferred fleet mortgages

submitted tahe Court indicatéhat thevessels the M/V Captain Suaathd

38 R. Doc. 15.



the Suard XXI are property of Suard Bai®erviceé® andthatthe vesels the
Suad 70, the Suard 71, the Suard 72, the Suard 73, tteed576 and the
Suard XVare property of PremieBervices*® Plaintiffs claims relating to
these vesels are therefore also stayed pending the rdealudf the
bankruptcy proceedings.

This matterhas not been stayed as to Defendant Louis O'Nedrd.
Seelnre S.l. Acquisition, In@17 F.2d 1142, 1147 (5th Cir. 19§@xplaining
that 11 U.S.C. § 362(a)(1) does not stay proceedagganst nonbankrupt
codefendants)n re Babcock & Wilce Co, No. 00-3408,2001 WL 53605,
at *2-3 (E.D. La. 2001).The Court will consider plaintiff's motion for deddt
judgment against Mr. Suard in his individual capwyci

B. Jurisdiction

Before entering a default judgment, a district domust “look into its
jurisdiction both over the subject matter and the parti€dys. Pipe &
Supply, Inc. v. M/V Viktor Kurnatovskig242 F.3d 322, 324 (5th Ci2001)

(internal citations omitted Judgnent entered in the absence of jurisdiction

39 R. Doc. 1114 at 12.

40 R. Doc. 1115 at 12. As noted above, plaintiff represents that the
Suara 70, 71, 72, 73, and 76 have been sold as parterhiar Services’
bankruptcyproceedings SeeR. Doc.19-1 at 3.
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Is void, and the Court must therefore refrain fremtering judgment if its
jurisdiction is uncertainld.

The Court finds that it has jurisdiction to entarstdefault judgment.
The Court’s subject mattgurisdictionis founded upon federadmiralty
jurisdiction under 28 U.S.& 133341 Preferred Bip mortgages fall within
federal admiralty jurisdiction.SeeUnited States v. Trident Crusad&66
F.3d 391, 394 (5th Cir. 2004)ack Neilson, Inc. v. TuBegqgy, 428 F.2d 54,
57 (5th Cir. 1970).The Court has supplemental jurisdiction over pldiat
state law claims under 28 U.S.€.1367. The Court also has personal
jurisdiction over Mr. SuardMr. Suardwaived service of procegdandis a
resident oHouma, Louisiand3

C. Entry of Default Judgment

The Court finds that default judgment against Mura&l is warranted
The record indicates that Mr. Suard waived serweitproces$* butdid not
timely “plead or othervwde defend himself’in this cas€ed.R. Civ. P. 55(a).

The clerk entered default against him on Novemb@y 301645 Plaintiff
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moved for entry of default judgment on April 13,206 Mr. Suard did not
file an answer until August 30, 2017, one year raftes filing of plaintiff's

complaint4” Because the clerk has entered default against Mar& he
cannot contest plaintiff'svell-pleadedfactual allegations unledsis default

IS set aside. See Hous. NatBank 515 F.2dat 1206 (“Attempts by a
defendant to escape the effects of his default khobe strictly
circumscribed; he should not be given the opportiyto litigate what has
already been considered admitted in law.

Mr. Suard has neithdiled a motion to set asidie entry of default
nor otherwise responded to plaintiffs motidor entry of default judgment
In decidingwhether default judgment is appropriatbe Court considers
whether it “would think itself obliged to set asidée default on the
defendant’s motiori Lindsey, 161 F.3d at 893. The Court has discretion to
set aside alerk’s entry ofdefaultfor “good cause¢ SeeFed. R. Civ. P. 55(c).
Factors relevant to good cause inclutdether the default was willful,
whether setting it aside would prejudice the adseys and whether a
meritorious defense is preseat” CJC Holdings, Inc. v. Wright &Lato, Inc.

979 F.2d 60, 634 (5th Cir. 1992).The Court need not consider all of these

46 R. Doc. 11.
a7 R. Doc. 20.
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factors, and “[wl]illful failure alone may constiteitsufficient cause for the
court to deny”a motion to set aside an entry dadé. Matter of Dierschke
975 F.2d 181, 18485 (5th Cir. 1992)see also CJC Holdings, In@79 F.2d
at 64.

The Courtperceivesio good cause to set asille. Suard’s default Mr.
Suard personally executedwaiverof service that clearlgtatedthathe was
require to file an answer or motion within 60 days fr@aptember 2, 2016
or risk default® The record before the Court does not reveal anysxdcor
Mr. Suard’s delay in answering the complaifihe Court therefore finds that
his failure totimely answer was willful and not the result of excusable
neglect See CJCHoldings, In979 F.2d at 6&4 (affirming district court’s
finding of willful failure to answer where defendamissed deadline to
answer by less than one monttAdditionally, dthoughMr. Suard’s answer
generally denies plaintiffs allegationfie does not present any specific
disputed facts omeritoriouslegal defense4? Finally, theplaintiff will be
prejudiced byany further delay ints ability to recover the amount due on its
loan to Suard Barge ServicéAlthough judgments by default are generally

disfavored Mr. Suard’sfailure totimely defendhas made it impossible to

48 R. Doc. 6 at 3.
49 R. Doc. 20.
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achieve a ‘“just, speedy, and inexpensive dispasitmf this case on the
merits. Sun Bank of Ocala \Pelican Homestea& Sav. Assl, 874 F.2d 274,
276 (5th Cir.1989).

As described aboveafter entry of defaultplaintiffs well-pleaded
factual allegations are deemed admitt&keHous. NatiBank 515 F.2dat
1206. In a suit on a promissory notender Louisiana lawthe plaintiff must
merely produce the note in question to make outim @ facie casé Long
v. Long 895 So. 2d 34, 3@a. App. 5 Cir. 2005). Rintiff hasprovidedthe
Court with thepromissory note executed Byard Bargé&erviceon January
12, 201Q promising to repayplaintiff the principal and interest oa
$3,950,000 loart® The complaintfurther outlinesand documentSuard
BargeServicés default on the loan agreemefitThe Court therefore finds
that plaintiff has adequately demonstrated t8aard Barge Service owes it
a valid debt.

Plaintiff hasalsoprovidedsatisfactory documentatiotat Mr. Suard
personally guaranteeglaintiffs loan to Suard Barge Serviég. Under
Louisiana law, guaranty agreements must be clearly espedut “are

subject to the same rules of interpretation as r@sts in general."Comar

50 R. Doc. 114.
51 R. Doc. 1at 1315; R. Doc. 116; R. Doc 117.
52 R. Doc.1-14;: R. Doc.11-3.
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Marine, Corp. v. Raider Marine Logistics, L.L,Z92 F.3d 564, 578 (5th Cir.
2015) (quotingFerrell v. S. Cent. BeTel. Co. 403 So. 2d 698, 700 (La.
1981). Courtsmust give legal effect to the intent of the partassexpressed
in their written agreementld. The commercial guaranty signed by Mr.
Suard in his individual capacigxpresses a clear intent to be bound to repay
all Suard Barge Service@ebtsto plaintiff “arising from any and all present
and future loans,” andhcluding but not limited to the principal amount,
“accrued unpaid interest thereon and all collectiocasts and legal
expenses® The guaranty agreement permits plaintiff to enfortbte
guaranty against Mr. Suard before exhausting itag@ies against Suard
Barge Serviceother guarantors, or any collateral securindags.>4

Further, plaintiff has shown #t Mr. Suard granted it a valid secuyrit
interest in Mr. Suard’s boatamedAwesomgbearing Louisiana Wildlife and
Fisheries registration number LI845EX and decal number 08703™ 55
Plaintiff provided the Court with the commerciakseity agreementwhich
names Mr. Suard as the grantor and is signed bySMard in his individual

capacity?® Because Mr. Suard has not challenged plaintiffswdoens, the

53 R. Doc. 114 at 1.

54 Id.
55 R. Doc. 115.
56 Id. at 1, 5.
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Court presumes his signature on these agreeminlbe authenticSeela.
R.S. 10:3308 (providing that the validity of a signature on a negotiable
instrument is admitted unless specifically deniedgcordingly, the Court
finds sufficient basis in the pleadings enterdefault judgment against Mr.
Suard.

D. Relief Requested

Under the terms of Mr. Suard’s personal guarankyingiff is entitled
to recover fromhim thefull amount ofSuard Barge Servieindebtedness
including the principal of the loaraccrued inérest, and costs of collection
and reasonable attorneys’ feés. Plaintiff requests damages against Mr.
Suard in the principal amount of $3,006,077.03,raed interest in the
amount of $789,468.1Mmterest of $535.33 per day from August 24, 2017,
life insurance premium payments in the amount qb6$3.30, vessel surye
costs in the amount of $8,500.04hd costsexpensesand attorneys’fee®

After granting default judgment, its the Court's duty “to fix the
amount which the plaintiff is lawfully entitled toecover and to give
judgment accordingly.”Pope v. Unied States323 U.S. 1, 141944) The

plaintiff is not entitled to have its allegationsgarding damages accepted as

57 R. Doc. 114 at 1.
58 R. Doc.19 at 23.

14



true. SeeUnited States v. Shipco Gen., In814 F.2d 1011, 1014 (5th Cir.
1987) (“After a default judgment, the plaintiffs weflleada factual
allegations are taken as true, except regardingadgs.”). In the default
judgment context, thé&ifth Circuit has stated thatuhliguidated damages
normally are not awarded without an evidentiaryreg” but this rule is
subject to an exce@n where the amount claimed is a liquidated sunro
capable of mathematical calculatiodames v. Fram,& F.3d 307, 310 (5th
Cir. 1993). A sum capable of mathematical calculatioron®e that can be
“‘computed with certainty by reference to the plewsi and supporting
documents aloneld. at 311 (nternalcitation omitted). The district court
has “wide latitude”to determine whether an evidanthearing is necessary.
Id. at 310.

The Court finds that the amoumtwed by Mr. Suardis capable of
mathematical calculationPlaintiff provided the Court with documentation
of the original $3,950,000 loaagreemen®® plaintiffs demand letters to
defendants regarding default on the Id&npdates on proceeds received by
plaintiff from the sale of vesseowned by Suard Barge Service and Premier

Services’! and the affidavg of Barton Blanco, plaintiffs Executive Vice

59 R. Doc. 113; R. Doc. 144.
60 R. Doc. 116, *17.
61 R. Doc. 1at 15; R. Doc. 19 at 3.
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President, outlining the amounts still due undee than%2 Mr. Blanco
represents that heasreviewed the loan documents and plaingiffusiness
records and that, as of August 24, 20My. Suard owed plaintiff
$3,006,077.03 in principal, B,468.17 in accrued interesinterest of
$535.33 per day from August 24, 2017, and costpeages, and attorneys’
fees®s

Plaintiff also requests reimbursemenft life insurance premium
payments and vessel survey co®tsThe assignment of life insurance policy
between plaintiff and Suard Barge Service stated #ny premium paid by
plaintiff as assignee “shall become a pafrthe Liabilities hereby secured>”
Mr. Blanco attests that the assignment of life ireswce policypresented to
the Court is a true and accurate copy of the insoeaassignmerggreement
and that plaintiff is due $3,507.30 in life insuinpremium$é Under the
term loan agreement, Suard Barge Service is alspamsible forany
reasonable expenses, costs, and charges related tefault on the

agreement’ The preferred fleet mortgages allow plaintiff torgey the

62 R. Doc. 1at 224;R. Doc. 112; R. Doc. 191.
63 R. Doc. 191 at 34.

64 Id.

65 R. Doc. 1113 at 3.

66 R. Doc. 112 at 5,7.

67 R. Doc. 113 at 10.
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mortgaged vessebs. Mr. Blancoattests that plaintiff is owed $8,500.00 in
vessel survey cos®s.

Defendanthas not specifically contestgdaintiff’'s calculations of the
amount due, andche Court finds sufficient evidence in the recordstgpport
theamounsrequestedy plaintiff. Sedn re The Home Ress Inc,, 285 F.3d
111, 114 (1st Cir. 2002) (finding no uncertaintyoahb amounts due where
complaint included specific dollar figurélsatwere supported by affidavits);
Int’l Painters and Allied Trades Industry Pension Fun@rightan Painting
Co, 267 F.R.D. 426, 428 (D.D.Q010) (“In ruling on such a motion [for a
default judgment], the court may rely on detaildfidavits or documentary
evidence to determine the appropriate sum for tfault judgment.”).

Plaintiff is also enitled to recover its collection costs and reasorabl
attorneys’fees from Mr. Suar@.Plaintiff has indicated that it plans to file a
motion after judgment under Federal Rule of CivibBedure 54(d)(2) to
establish the amount of its attorneys’ féésThe Court will therefore defer

its consideration of the amount of attorneys’ faéshis time.

68 R. Doc. 1114 at 4; R. Doc. 115 at 3.
69 R. Doc. 112 at 7.

70 R Doc. 114.

71 R. Doc. 21.
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E. Partial Final Judgment

Plaintiff requests partial final judgment against.Nbuard under Rule
54(b) of the Federal Rules of Civil ProceduteWhen multiple parties are
involved in a civil action, Rule 54(b) permits augt to enter final judgment
“as to one or more, but fewer than all, claims artges only if the court
expressly determines that there is no just reasomélay.” Fed. R. Civ.P.
54(b). The determination of whether “there is no just maafor delay” is
within the sound discretion of the district couB8eeAckerman v. FDIC973
F.2d 1221, 1224 (5th Cir.1992).The district court must weigh “the
inconvenience and costs of piecemeal review orotteehand and the danger
of denying justice by delay on the otheRbad Sprinkler Fitters Local Union
v. Continental Sprinkler Cp.967 F.2d 145, 148 (5th Cir.19PZinternal
guotation omitted).

The Court finds that partial final judgent is appropriaten this
matter. Plaintiff filed its complaint over one year agb.DefendantsSuard
Barge Service and Premier Servites/e filedpetitionsfor bankruptcyunder
Chapter 774which provides for a liquidation of assetSeell U.S.C8 M4 (a)

Moreover, Mr. Suard’sguaranty agreement expressly allows plaintiff to

72 R. Doc. 192 at 6.
73 R. Doc. 1.
4 R. Doc. 13; R. Doc. 14.
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enforce the guaranty against Mr. Suard before egting its remedies
against Suard Barge Servite Accordingly, the Court finds that thergno

just reason for delay.

V. CONCLUSION

For the foregoing reasons, the Court GRANTS pldfiatmotion for
entry ofdefault judgmentIT IS ORDERED that there be a judgment in favor
of plaintiff against Defendant Louis O'Neil Suardyr. in the amounbf
$3,006,077.03 in principa$789,468.17 inaccrued interest$3,507.30 in
reimbursement for life insurance premiums, $8,5@0f0r vessel survey
costs, andnterestin the sumof $535.33 per day fromdugust 24, 2017
Plaintiff is also entitled to costs, expenses aadsonable attoreys’ fees in
an amount to be determined by the Court at a ldée.

IT IS FURTHER ORDERED that there be a judgment avadr of
plaintiff against Louis O'Neil Suard, Jr. recogmaiplaintiff as the holder of
a valid and enforceable commercial securgyeement dated December 20,
2001, under which plaintiff was granted a secumniterest in a certain 28
foot pleasure boahamedAwesomeand bearing Louisiana Wildlife and

Fisheries registration number L845EX and decal number 08703%4.

5 R. Doc. 114 at 1.
19



ITIS FURTHERORDERED thatbecause there is no just reason for
delay, this judgment constitutes a final judgmegaiast Louis O'Neil Suard
Jr. under Rule 54(b) of the Federal Rules of Ciibcedure. Plaintiff's
claims againstSuard Barge Service, Inc., Premier Services, Imad #éhe

vessels named as defendants in thedterarereserved ang@reserved.

__ XA nK [t

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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