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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROBERT WEISLER, I CIVIL ACTION

VERSUS CASENO. 16-14582

JEFFERSON PARISH SHERIFF'S OFFICE, et al. SECTION: “G”"(4)
ORDER

Pending before the Court is “Defendantdotion to Dismiss Plaintiffs Complaint
Pursuant to F.R.C.P. 12(c) alternatively, for Summary Judgment Pursuant to F.R.C.P. 56 and
to Dismiss as Frivolous Pwrant to 28 U.S.C. § 1915(e) Plaintiff, Robert Weisler, claims that
he was falsely arrested on Sapber 8, 2015, by Defendants David Mi¢reshd Travis Enclard
of the Jefferson Parish Sheriff'sfi@ke. Plaintiff also claims thdte was then held in the Jefferson
Parish Correctional Center for B6urs without being allowed toka his medicationsn violation
of his Eighth Amendment rights. Plaintiff also nanas defendants, in their individual and official
capacities: Newell Normand, who sedvas Jefferson Parish Sheaffall pertinent times; and
Julio Alvarado, Mike Leyva, Russell Varmall, ancaBé& Hollifield, who each served as an officer
for the Jefferson Parish Sherifi@ffice at all pertinent timeddaving reviewed the motion, the
memoranda in support and in opposition, the recmnd,the applicable lawhe Court will grant
Defendants’ motion for summary judgment.

I. Background

According to the instant motion, DetectiveMtBMichel and Deputy Travis Enclard of the

Jefferson Parish Sheriff's Office pulled Pkiihover on September 8, 2015, as Plaintiff was

! Rec. Doc. 24.
2 With regret, the Court notes that Detective Michel was killed in an unrelated line-of-duty incident. Although
named in Plaintiff's Complaint, he hast been served witthe instant suit.
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driving his white Ford Crown Victori&.Defendants state that Plaintiff was pulled over for
operating his vehicle with “extremely dark window tifit&ccording to Defendants, Plaintiff was
asked to roll down his rear ggenger window, so Detective Mahcould observe the vehicle.
Plaintiff alleges that he was asked whether hg aypolice officer, and he answered affirmatively.
Plaintiff avers that he then exgphed that he was retired, andvas placed under arrest for false
personation under La. R.S. 14:11@pon arrest, Detective Michebnducted a search incidental
to arrest of Weisler and recovered a bottle @fllprescription medicine in Weisler's pocKet.
Plaintiff alleges that he was held in théfdeson Parish Correctional Center for 36 houpsaintiff
avers that he signed and paid for the citatiggareing the tinted windowsnd all other charges
were dismissed

Defendants filed the instant motion on August 29, 2617.

Il. Parties’ Arguments

A. Defendants’ Argument in Support of the Motion to Dismiss
a. There Was No False Arrest Because Riaff Pleaded Guiltyto the Underlying
Cause of the Stop
Defendants assert that Plaintiff brings thision pursuant to Ston 1983, challenging the
manner of his arrest drhis alleged convictiott. Defendants aver that Plaintiff's claim “is not

cognizable,” since Plaintiff was “convictén the underlying criminal prosecutiof Defendants

3 Rec. Doc. 24-1 at 3.
41d.

51d.

6 Rec. Doc. 27 at 2.
71d.

8 Rec. Doc. 27 at 2.

9 Rec. Doc. 1 at 4.
10Rec. Doc. 27 at 2.
11 Rec. Doc. 24.

121d. at 8.

131d. at 9. (citingHeck v. Humphreys12 U.S. 477, 486-87 (1994))
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also argue that Plaintiff's falserast claim pursuant to Louisianadés “barred for the same reason
as Plaintiff's federal claim** Defendants further state thatuisiana “does no#llow state law
claims to withstand summary judgment if tblaims challenge the validity of the underlying
criminal conviction.®

Defendants aver that “the cause for Pl#istinitial stop was that his window tint was in
violation of La. R.S. 32:361.1,” and, accordingDefendant, “Plaintiff pleaded guilty to this
offense.®® Thus, Defendants state, Plaintiff's claims unaey theory of falsarrest ought to be
dismissed.

b. Plaintiff Admits Probable Cause Existed for His Arrest

Defendants state, “The existence of probablese&or an arrest & bar to a § 1983 Fourth
Amendment claim for unlawful arrest and false imprisonm&nbéfendants arguthat Plaintiff
does not challenge that probable caudstea for the stop based on his window tfhinstead,
Defendants assert, Pléfh argues that there vgano probable cause for false personation, and
Plaintiff would have been free o if not for that charg¥. Defendants argue dh Plaintiff is
incorrect that he necessariyould have been free to §b.

First, Defendants assert that, according éohited States Supreme Court, an officer may
arrest a potential offender \Wwiut violating the Fodh Amendment if the officer has probable

cause to believe that the individual committed even a minor étifleus, Defendants aver, the

1d. at 10.

151d. (citing Sheppard v. City of Alexandridlo. 10-1396, 2012 WL 3961820, at *2 (W.D. La. Sept. 10, 2012)).
%1d. at 11.

171d. (citing Pfannstiel v. Marion918 F.2d 1178, 1183 (5th Cir. 1990)).

81d. The Court notes that Defendants state, “Plaintiff does challenge the probable cause that the liebti
make the traffic stop based on Plaintiff’s illegal windint in his Complaint and Amended Complaint, or in his
deposition.” However, based on the context of the sentamt¢he argument, it is clear that Defendants meant that
Plaintiff doesnot challenge the probable cause regarding the window tint.

191d. at 12.

201d.

2L1d. (citing Atwater v. City of Lago Vist®32 U.S. 318, 354 (2001)).
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arrest did not violate a constitonal right, since Defendants hadobable cause to believe that
Plaintiff was driving with illegally tinted window&.

Second, Defendants argue that there is natRoAmendment violadn if the arresting
officer has probable cause to atran individual for any crim& Defendants assert that Plaintiff
admits that he had illedly tinted windows, and that Plaintifflso admits that he had a single
prescription bottle with multiple prescriptiomedications without prescriptions for the
medicationg* Thus, Defendants argue, “[I]t is irrelevamhether probable caa®xisted to arrest
Plaintiff for impersonation of a peace offic&p.”

Third, Defendants aver, it is irrelevant tkharges were later dropped; the court evaluates
the reasonableness of the officers’ actions “in light of the cause that eatiitedime of arrest?®
Defendants state that probable cause mayewmuated by “[p]ractical common sengé.”
Defendants then argue that “under the totalf the circumstances and the prescribed
reasonableness test it is clear that the Defeadwtt probable cause tdibee that Plaintiff was
committing or had committed an offensé& Thus, Defendants contend tlaafalse arrest or false
imprisonment did not occur.

c. There is No Cognizable Cause of #an Under the Eighteenth Amendment

Defendants state that the Eighteenth Amegrahma violation of which was alleged in
“Plaintiff's First Amended Complaint?® became inoperative uporethatification of the

Twenty-First Amendment Thus, Defendants aver, Plaffi Eighteenth Amendment claim

22|d. at 13.

23]d. (citing United States v. Bajri35 Fed.Appx 695, 697 (5th Cir. 2005)).

24d.

21d.

261d. at 14 (citingMendenhall v. Rise213 F.3d 226, 231 (5th Cir. 2000)).

271d.

28 1d.

2 Rec. Doc. 3 at 9.

30 Rec. Doc. 24-1 at 15. The Court notes that Plaintiffggiment is actually referring to the Eighth Amendment, as
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ought to be dismissed.
d. There is No Cause of Action Again&heriff Normand in His Individual or
Official Capacity

Defendants state that there is a heightgaeading standard toage a Section 1983 claim
against Sheriff Normand in his individual cajpac¢hat requires allegyg “specific conduct and
actions giving rise to constitutional violation®.QuotingAshcroft v. Igbal Defendants provide,
“Because vicarious liability is inapplicable Bivensand 8§ 1983 suits, a plaintiff must plead that
each Government-official defendant, through thecafis own individual actions has violated the
Constitution.®3 Moreover, Defendants assert, there isunderlying tort in the present case, so
there is no cause of action for whigheriff Normand could be liabfé.

Defendants further contend that “[a] suibatgst a government offial in his official
capacity is treated as a suit against the entitiforeover, Defendants aver, “plaintiff has the
burden of proving that there was a constitutialegrivation and that municipal policy was the
driving force behind the constitutional deprivatichHowever, Defendants state, if a Plaintiff
fails to prove an underlying constiilbnal violation arising out of hiearrest, then it is irrelevant
whether there was a municipal policy taduld have authorized such condifcBefendants

argue that Plaintiff failed to allege or shaw underlying constitutional ®ation arising out of

Plaintiff states, “The acts or omissions of Defendants, under color of state law, in denyingrtifé idaessary
medication with deliberate indifference Rtaintiff's medical needs and pre-existing medical conditions violated his
Constitutional Rights as guaranteed by the Eighteentndment of the U.S. Constitution, which grants Plaintiff
the right to be free from cruel and unusual punishmé&tgc. Doc. 3 at 10 (emphasis added). Although Plaintiff
indicated the Eighteenth Amendment, the Eighth Amendment grants the right to be free from cruel and unusual
punishment.

Sd.

321d. at 16 (citingOliver v. Scott276 F.3d 736, 741 (5th Cir. 2003)).

331d. (Ashcroft v. Ighal556 U.S. 662, 676 (2009)).

341d. at 17.

351d. (citing Lee v. Moria) No. 99-2952, 2000 WL 726882, at *2 (E.D. La. June 2, 2000)).

361d. (citing Monell v. Department of Social Servicd86 U.S. 658, 694 (1978)).

71d. at 17-18 (citingCity of Los Angeles v. Helle475 U.S. 797, 811 (1986)).
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his arrest, so Plaintiff’'s claimsgainst Sheriff Normand in his official capacity ought to be
dismissed?®
e. Plaintiff's Complaint Ought to Be Dismissed as Frivolous Pursuant to 28
U.S.C. § 1915(e)

Defendants state that a federal court may disatésim if it determines that it is “frivolous
or malicious.®® “A complaint is frivolous ‘if it lacls any arguable basia law or fact.”™°
Defendants assert that Plaintiff's complaint ek arguable basis in law because “Plaintiff had
pleaded guilty to a charge for which he was cpéddr to filing suit, [and] Plaintiff’'s claims for
false arrest were barred asnatter of law at the timeahhe filed the instant actiot*"Moreover,
Defendants argue, “Plaintiff's clainshiould be dismissed as factually frivolous because he admits
that there existed probable cause,” to the extersdmitted to having a single prescription pill
bottle with multiple medicationand having illegally tinted windows.

B. Plaintiff's Arguments in Opposition to Defendants’ Motion
a. 12(c) Does Not Allow Defendants Reach Beyond the Pleadings

Plaintiff acknowledges that “12(c) allows arfyato request an action be dismissed on the
face of the pleadings.” However, Plaintiff argubat “Defendants hawamultaneously reached
beyond the pleadings by submitting discovery, a dapasiand attaching myriad related exhibits
to their motion.*3

b. Plaintiff Claims He Was Arrestedor False Personation Without Probable

Cause, Which is a Genuine Issue of Material Fact

381d. at 18.

391d. at 19 (citingMoore v. McDonald30 F.3d 616, 620 (5th Cir. 1994)).

401d. (citing Moore, 30 F.3d at 620).

411d. at 20-21 (citinglahogany v. MuwwakkiR59 F. App’x 681, 682 (5th Cir. 2007)).
421d. at 21.

43 Rec. Doc. 27 at 2-3.



Plaintiff then states that$icharges for false personation wdiemissed, so his situation
is not analogous teleck v. Humphreywhich is cited by Defendanté Plaintiff argues that false
personation was the sole charge for \uHie was arrested, and it was dismis8ekhus, Plaintiff
asserts that Defendants are incorrect in that“dwégmpt to confuse Mr. Weisler’s arrest for false
personation with his citation for tinted window$."Plaintiff provides a sample of Deputy
Enclard’s deposition where the Deputy states wWiatlow tint is “not anarrestable offense” in
order to substantiate this argumént.

Moreover, Plaintiff argues that there is ang@e issue of materidéct regarding whether
Defendants had probable cause to sirfelaintiff for false personatidi. Although Plaintiff
concedes that probable causetfer window tint did exist, he arga that dismissing his claim of
wrongful arrest for false persadian because of the window tifwould create the absurd result
that any traffic stop for tinted wdows could then be turned irda arrest for any unrelated crime
without the existencef probable cause*®

Plaintiff asserts that Defendlis have failed to present evidence to show that Plaintiff's
actions would meet any element of false personati®aintiff argues that he stated that he was
a retired police officer before the officers’ decisioratoest him, and that there is no evidence that
he sought any sort of advantagenfrbeing a retired police officet.

Plaintiff also asserts that his medicatioresiarmaterial to whether probable cause existed

for false personation because “[a]t the moment of arrest . . . the medications were not at issue.”

441d. at 3.
45d.

461d,

471d. at 4.
481d,

491d. at 5.
501d,

51|d. at 5-6.
521d. at 6.



Plaintiff avers that probable cause is determiatethe moment of arrest, so the proper inquiry is
whether there was probable cause for false persorvation.
c. There Remains a Genuine Issue of Mad Fact Regarding the Qualified
Immunity Defense

Moreover, Plaintiff argues thda fact issue exists as to efer the officers’ arrest of
Plaintiff was tortious.* Plaintiff argues that Defendants’sastion that Weisler has “failed to
create a fact issue” regarding an underlying constitutional violation “is inapt to the facts and
procedural posture of the casé Plaintiff asserts that there isganuine issue of material fact as
to whether Sheriff Normand and JPSO'’s coridueets the burden dhe qualified immunity
defense®’ After stating the qualified immunity standardHarlow v. Fitzgeral¢P’ Plaintiff argues,
“Seargeant Alvarado’s testimony as to why theceffs had probable cause to arrest Mr. Weisler
for false personation demonstrates afgpund misunderstandingf the statute® Thus, Plaintiff
asserts that there is a genuine issue of mataal‘as to whether JPSO and Newell Normand
sufficiently and effectively trairceand supervised its officers>”

Finally, Plaintiff argues that “[t]he officet own testimony and police report demonstrate
the merit of Mr. Weisler’s claims?® Thus, the standards for a frivolous claim do not apply in the
present case, according to Plaintiff.

Ill. Legal Standard

A. Legal Standard for Federal Rulesf Civil Procedure 12(c) and 56

531d. at 6-7.

541d. at 7.

55d.

561d. at 7-8.

57457 U.S. 800, 818 (1982).
58 Rec. Doc. 2at 8.

591d.

601d,

611d,



Federal Rule of Civil Procedeirl2(c) provides, “After the padings are closed — but early
enough not to delay trial — a party nmagve for judgment on the pleadind$.Rule 12(d) further
provides, “If on a motion under Rule 12(b)(6) or )2(natters outside th@eadings are presented
to and not excluded by the court, the motion ningstreated as onerfeummary judgment under
Rule 56. All parties must be given a reasonable dppiy to present althe material that is
pertinent to the motion®?

Pursuant to Rule 56, summary judgmentoprapriate when the pleadings, the discovery,
and any affidavits show that “thei®eno genuine dispuees to any materiabtt and the movant is
entitled to judgment as a matter of la%.When assessing whether aglite as to any material
fact exists, a court considers “all of the evidencth@record but refrains from making credibility
determinations or weighing the evidenéeAll reasonable inferencese drawn in favor of the
nonmoving party, but “unsupported allegations ordaffits setting forth ‘ultimate or conclusory
facts and conclusions of law’ are insufficienteither support or defeat a motion for summary
judgment.®® If the record, as a whole, could not lead a rational trier of fact to find for the non-
moving party, then no genuine issue of fact exats, the moving party is entitled to judgment as
a matter of lawf’

On a motion for summaryugigment, the moving party beathe initial burden of
identifying those portions of the record thabdlieves demonstrate thesaince of a genuine issue

of material facf® Where the non-moving party bears the buralgoroof at trial,as here, the party

52 Fgp. R.CIv. P. 12(c).

63 Fgp. R.Civ. P. 12(d).

64 FED. R.CIv. P.56(a);see also Celotex Corp. v. Catret?7 U.S. 317, 322—23 (198@)ittle v. Liquid Air Corp,
37 F.3d 1069, 1075 (5th Cir. 1994).

85 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398—-99 (5th Cir. 2008).

66 Galindo v. Precision Am. Corp754 F.2d 1212, 1216 (5th Cir. 198biftle, 37 F.3d at 1075.

67 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

68 Celotex477 U.S. at 323.



moving for summary judgment may meet its burdgrshowing the Court that there is an absence
of evidence to supportémon-moving party’s cas$é Thereafter, if the moving party satisfies its
initial burden, the burde shifts to the non-moving party tadentify specific evidence in the
record, and articulate” precisely widhat evidence supports his claifidn doing so, the non-
moving party may not rest upon meegations or denials in hgeadings, but rather must set
forth “specific facts showing the existence a&f‘genuine’ issue concerning every essential
component of its caséA party seeking to establish that atfss genuinely disputed must support
such an assertion by reference to “materials in the record, including depositions, documents . . .
affidavits or declarations . . . admissiomsterrogatory answers, or other materidfs.The
nonmovant’s burden of demonstragia genuine issue of materiaktt is not satisfied merely by
creating “some metaphysical doubt as to the natéacts,” “by conclusory allegations,” by
“unsubstantiated assertions,”‘twy only a scintilla of evidence’® There is no genuine issue for
trial “unless there is sufficient evidence favoring tonmoving party for a jury to return a verdict
for that party.”
B. Legal Standard for Qualified Immunity

The doctrine of qualified immunity protects government officials “from liability for civil

damages insofar as their conduct does not violate clearly established statutory or constitutional

rights of which a reasonkbperson would have knowr>” Qualified immunity is an “immunity

691d. at 325.

" Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994rt. denied513 U.S. 871 (1994%ee also Morris v. Covan
World Wide Moving, In¢144 F.3d 377, 380 (5th Cir. 1998).

"t Morris, 144 F.3d at 38(citing Thomas v. Priced75 F.2d 231, 235 (5th Cir. 19923ke also Bellard v.
Gautreaux 675 F.3d 454, 460 (5th Cir. 2012).

2FeD. R.CIv. P. (c)(1).

73 Little, 37 F.3d at 1075.

74 Anderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986) (citifrst Nat'l Bank of Ariz. v. Cities Serv. C891
U.S. 253, 288-89 (1968)).

S Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).
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from suit rather than a mere defense to liabillyyOnce a defendant invokes the defense of
qualified immunity, the plaintiff carries tHaurden of demonstraig its inapplicability’’
In Saucier v. Katzhe Supreme Court set forth a twatgeamework for analyzing whether
a defendant was entitled to qualified immuriftyrart one asks the following question: “Taken in
the light most favorable to th@arty asserting the injury, do tli@cts alleged show the officer’s
conduct violated a constitutional right?Part two inquires whether tiadlegedly violated right is
“clearly established” in that “ivould be clear to a reasonabfécer that his conduct was unlawful
in the situation he confronted” The Court does not have tddress these two questions
sequentially; it can proceeauth either inquiry firs!
C. Applicable Law on Section 1983
“To state a claim under 8§ 1983, a plaintiff must show: (1) he or she was deprived of a
federal constitutional or statutory right or inter€2) this deprivation occurred under the color of
state law; and (3) the defendant was either personally involved in this deprivation or committed
wrongful conduct that is caally connected to it
D. Probable Cause Pursuant to the 4th, 5th, and 14th Amendments
The Fourth Amendment estalbles the “right of the people twe secure in their persons,
houses, papers, and effects, agaimseasonable searches and seiziitfeslbreover, La. Const.

Art. I, 8 5 also prohibits unreasonable searcimessgizures, and its “test of whether and when an

¢ Pearson v. Callaharb55 U.S. 223, 237 (2009).

"7 Club Retro, L.L.C. v. Hiltorb68 F.3d 181, 194 (5th Cir. 2009).

78533 U.S. 194 (2001).

1d. at 201.

801d. at 202.

81 See Pearsqrb55 U.S. at 236 (“On reconsidieg the procedure required 8aucier we conclude that, while the
sequence set forth there is often appropriate, it should no longer be regarded as mandatajst); Cutler v.
Stephen F. Austin State Unive7 F.3d 462, 469 (5th Cir. 2014).

82 Thomas v. Pohlman®81 Fed.Appx. 401, 406 (5th Cir. 2017).

83.S. Const. amend. IV.
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intrusion on privacy rights occurs as a matter efltbuisiana Constitution is identical to the Fourth
Amendment standard?“[A] warrantless arrest by a law ofer is reasonable under the Fourth
Amendment where there is probablise to believe that a crimir@fense has been or is being
committed.®> Moreover, “[w]hether probable causexists depends upon the reasonable
conclusion to be drawn from tliacts known to the arresting aféir at the time of the arre$f”
However, an officer’s “subjective reason for making #nrest need not be the criminal offense as
to which the known facts provide probable caud$élf an officer has probable cause to believe
that an individual has committed even a very miaaminal offense in his presence, he may,
without violating the Fourth Aendment, arrest the offendéf.The Fifth Circui has stated, “To
ultimately prevail on [] section 1983I$2 arrest claims, [plaintiff] mushow that [defendants] did
not have probable cause to arrest [hiffd].”

The Fifth Amendment provides, “No person Isha. . be deprived of life, liberty or
property, without due process of la#. The Fourteenth Amendment also provides that no State
shall “deprive any person of life, libertyr property, without due process of lat.Similarly,
Article 1, Section 2 of the Louisiana Constitution provides, “No person shall be deprived of life,
liberty, or property, except by due process of |&w.”

E. Applicable Law of the Eighth Amendment

The Eighth Amendment protects the righb®free from cruel and unusual punishniént.

84 State v. Moultrie2015-2144 (La. 6/29/17); 224 So.3d 349, 352.
8 Devenpeck v. Alforcs43 U.S. 146, 152 (2004).

86d. (citing Maryland v. Pringle 540 U.S. 366, 371 (2003)).

871d.

88 Atwater v. City of Lago Vist&32 U.S. 318, 354 (2001).

89 Johnson v. Norcros$65 Fed.Appx. 287, 289 (5th Cir. 2014) (citidgggerty v. Tex. S. Unj\391 F.3d 653, 655
(5th Cir. 2004)).

%0 U.S. Const. Amend. V.

%1 U.S. Const. Amend XIV.

%2 La. Const. Art. |, § 2.

93 U.S. Const. Amend. VIII.
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“The Cruel and Unusual Punishmeiause allows an inmate to obtain relief after being denied
medical care if he provides there was a ‘delbeindifference to his serious medical needs.”
“Deliberate indifference is an &emely high standard to meéP.“Deliberate indifference
requires that the official have sabjive knowledge of the risk of har?f*To show subjective
deliberate indifference, a plaifitmust present evidence: (i) thaach defendant had subjective
knowledge of facts from which an inference of sabsal risk of seriou®iarm could be drawn;
(ii) that each defendant actually drew that infiee= and (iii) that each defendant’s response to the
risk indicates that the defendant sdijvely intended thatarm to occur¥
[V. Analysis
A. Whether Plaintiff’'s Claims are Barred on the Face of the Complaint

Defendants first arguedhPlaintiff's claims a& barred on the face of the complaint because
Plaintiff pleaded guilty tamproperly tinted window& Thus, Defendants assert that they are
entitled to judgment under FedeRule of Civil Procedure 12(¢&. Defendants quoteleck v.
Humphreyin asserting,

In order to recover damages fotlegedly unconstitutional conviction or

imprisonment, or for other harm caused by actions whose unlawfulness would

render a convictioror sentencanvalid, a § 1983 plaintifmust prove that the

conviction or sentence has been regdren direct appeal, expunged by executive

order, declared invalid bg state tribunal abbrized to make such determination,

or called into question by a federal cosiissuance of a wrdf habeas corpus, 28

U.S.C. 225490

Defendants argue that Plaintiff's initial stop svor his excessively dark window tint, and he

94 Bias v. Woods288 F. App'x 158, 162 (2008) (citirBanuelos v. McFarland41 F.3d 232, 235 (5th Cir. 1995);
Estelle v. Gamble129 U.S. 97, 104 (1976)).

9 Blank v. Eavensqrb30 F. App’x 364, 368 (5th Cir. 2013) (citimpmino v. Tex. Dep’t of Criminal Justic239
F.3d 752, 756 (5th Cir. 2001)).

%1d.

971d. (citing Tamez v. Manthep89 F.3d 764, 770 (5th Cir. 2009)).

% Rec. Doc. 24-1 at 8.

99 |d

1001d. at 9 (citingHeck v. Humphreys12 U.S. 477, 486-87 (1994)).
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pleaded guilty to this offensé! Therefore, Defendants aver, “Plifihis procedurally foreclosed
from suing under any theory of falagest under federal or state lat#?’

In Walter v. Horseshoe Entertainmettte Fifth Circuit applied théleckprinciple for a
false arrest clain’® The Fifth Circuit stated #t the principle applied, ste “the plaintiffs were
arrested for crimes of whichek were ultimately convicted® Here, unlikéWalter, Plaintiff was
arrested for a different crime than his ultimatonviction. Plaintiff was arrested for false
personation under Louisiaevised Statute 14:11% but was convicted for unlawfully tinted
windows % Defendants present no authority, and tber€finds none, thatuggests bootstrapping
Plaintiff's conviction of illegallytinted windows to Plaintiff's aest of false personation when
applying Heck is permitted. Thus, Plaintiff's claimseannot be dismissed on the face of the
complaint pursuant to Rule 12(c).

B. Whether Defendants are Entitled tBummary Judgment as a Matter of Law

Pursuant to Rule 56, summary judgmentpigrapriate when the pleadings, the discovery,
and any affidavits show that “thei®eno genuine disputs to any materiabtt and the movant is
entitled to judgment as a matter of latf””

Defendants argue that Plaintiff admits thesss probable cause for the deputies to arrest
him, since he admits that his windows were improperly titfttdowever, Plaintiff reiterates that

he was arrested for false perstma and only cited for tinted window&® Plaintiff points to

101 |d

1021d, at 11.

103483 F. App’x. 884, 887 (5th Cir. 2017).

104 |d

105 5eeRec. Doc. 27-4 at 20.

106 Rec. Doc. 24-1 at 11.

07 Fep. R.CIv. P.56(a);see also Celotex Corp. v. Catret?7 U.S. 317, 322—-23 (198@)ittle v. Liquid Air Corp,
37 F.3d 1069, 1075 (5th Cir. 1994).

108 |d

1091d. at 3.
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Deputy Enclard’s deposition testimony, where hetest that improper window tinting is not
probable cause for an arré&tThus, Plaintiff argues, “There isks a genuine issue of material
fact as to whether Defendants had probable causaest Mr. Weisler for false personatidht”

As explained by the U.S. Supreme Courtoéficer’'s “subjective reason for making the
arrest need not be the criminal offens@cawhich the known facts provide probable causé.”
The Court reasoned that “[tlh@&th Amendment’s concern with reasonableness allows certain
actions to be taken in certain circumstanedsteverthe subjective intentt*® Thus, the fact that
officers may not have had probable cause to aRlasttiff for false personation is immaterial if
probable cause existed for anatloéfense. In his opposition, PHiff “concedes that probable
cause for the window tint certainly did exisfpdahe has taken full responsibility for this
violation.”14

Here, rather than disputimobable cause for improper winddint, Plaintiff asserts that
a window tint violation is “not an offense for which an arrest may be conduéfdddwever, the
Supreme Court has expressly oégel a distinction between “jailable” and “fine-only” offens¥s.

In Atwater, where the plaintiff had violated a Texaeatbelt requirement, the Supreme Court held
that “[i]f an officer has probable cause to believe that an individual has committed even a very
minor criminal offense in his presence, he maighout violating the Fouh Amendment, arrest

the offender.*” Here, a “window tint” violation is ceriialy a “very minor criminal offense”

similar to failing to wear a seatbélf Nevertheless, as recognized by the Supreme Court, it is

110 Rec. Doc. 27 at 4.

1111d. at 4.

12 pDevenpeck543 U.S. at 153.
113 |d.

114 Rec. Doc. 27 at 4.

15Rec. Doc. 3 at 5.

116 Atwater, 532 U.S. at 348.
171d. at 354.

18 Gee id.

15



within police officer authority to arresin individual for such a violation.

Plaintiff argues that such a determination “wbateate the absurd result that any traffic
stop for tinted windows could then be turned iatoarrest for any unrelated crime without the
existence of probable causé® However, responding to a similar argumentAitwater, the
Supreme Court stated that “justaasely the country is not cownfnting anything like an epidemic
of unnecessary minor-offense arrests.”

Consequently, the arresting officers had probalaluse to arrest Plaintiff for his window
tint violation. As stated above, the Fifth Circhas stated, “To ultimately prevail on [] section
1983 false arrest claims, [plaintiffhust show that [defendants] did not have probable cause to
arrest [him].*21 Thus, Plaintiff's Section 1983 false arrekims, which includelaims regarding
the Fourth, Fifth, and Fourteenth Amendmentsst be dismissed as a matter of law.

Additionally, Plaintiff's rightto privacy claim based on Art, 8 5 of the Louisiana
Constitution must be dismissed, since the “testtugther and when an intrusion on privacy rights
occurs as a matter of the Louisiana Constitutidtdatical to the Fotln Amendment standard??
Plaintiff's due process claim based on Art812 of the Louisiana Constitution must also be
dismissed, since its due process guarantee “doesary from the Due Process Clause of the
Fourteenth Amendment to the United States Constitutfdmiternatively, Defendants assert the
defense of qualified immunit{#* Considering Defendants had proteabhuse to arrest Plaintiff,
Defendants did not violate aomstitutional right of Plaintiff, and Defendants were acting

reasonably and entitled to qualified immunity.

119Rec. Doc. 27 at 5.

120 Atwater, 532 U.S. at 353.

21 3ohnson 565 Fed.Appx. at 289 (citingaggerty 391 F.3d at 655).
122 Moultrie, 224 So0.3d at 352.

123 progressive Sec. Ing/11 So.2d at 688.

124Rec. Doc. 7 at 2-3.
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In his amended complaint, Plaintiff alsileges a Section 1983 claim based on an alleged
violation of the Eighth Amendmerdsserting that Defendants deshiPlaintiff necessary medical
treatment?® As noted above, Plaiiff's amended complaint states that it is alleging a violation of
the Eighteenth Amendmett In its motion to dismiss, Defendaratssert that theris no cause of
action cognizable under the Eighteenth Amendrmespite Plaintiff's typographical error, the
claim asserted is clearly an Eighth Amendment Wit as Plaintiff statethat his claim is based
on the amendment that “grants Plaintiff the tighbe free from cruel and unusual punishmétit.”
Defendants do not address whetRéaintiff has a cause of @an cognizable under the Eighth
Amendment.

However, in Defendants’ answer, they affatmely plead qualified immunity to all of
Plaintiff's claims!?® As stated above, the doctrine of lified immunity proects government
officials “from liability for civil damages indar as their conduct does not violate clearly
established statutory or constitutional rightsvbiich a reasonable person would have knot#h.”
As defendants have invoked the defense of dedlimmunity, Plaintiffcarries the burden of
demonstrating its inapplicabilit{?!

Moreover,in Saucier v. Katzthe Supreme Court set forth a two-part framework for
analyzing whether a defendant was entitled to qualified immtiffigart one asks the following
guestion: “Taken in the light most favorablethe party asserting thejimy, do the facts alleged

show the officer's conduct elated a congutional right?*3® Part two inquires whether the

125Rec. Doc. 3 at 9-10.
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127 Rec. Doc. 24-1 at 15.

1281d. at 10.
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allegedly violated right is “clearlestablished” in that “it would be clear to a reasonable officer
that his conduct was unlawfulihe situation he confronted® The Court does not have to address
these two questions sequentially; ingaroceed with eitbr inquiry first®

“The Cruel and Unusual Punishment Clauseved an inmate to obtain relief after being
denied medical care if he provides there wadediberate indifference to his serious medical
needs.®*® “Deliberate indifference is amextremely high standard to meét” “Deliberate
indifference requires that thudficial have subjective knoledge of the risk of harmt®“To show
subjective deliberate indifference, a plaintiff mpsésent evidence: (i) that each defendant had
subjective knowledge of facts fromhich an inference of substantial risk of serious harm could
be drawn; (ii) that each defendant actually dtbat inference; and (iii) that each defendant’s
response to the risk indicates that the defendabjectively intendethat harm to occurt®

In Lawson v. Dallas Coungyhe Fifth Circuit held that ghplaintiff alleged enough facts to
determine that the defendants acted with dedtigemdifference to plaintiff's serious medical
need!*? The Fifth Circuit agreed with the districourt’s finding that ‘i is common medical
knowledge that a paraplegic whornist properly cared for is aubstantial risk of developing
serious, even life-threatening, decubitus ulcéts.Moreover, stating that “each individual's

subjective deliberate indifference must be examined separ&tétipg Fifth Circuit held that the

1341d. at 202.

135 See Pearsqrb55 U.S. at 236 (“On reconsidieg the procedure required 8aucier we conclude that, while the
sequence set forth there is often appropriate, it should no longer be regarded as mandatajst); Cutler v.
Stephen F. Austin State Univ67 F.3d 462, 469 (5th Cir. 2014).

136 Bias v. Woods288 F. App'x 158, 162 (2008) (citiBanuelos v. McFarland41 F.3d 232, 235 (5th Cir. 1995);
Estelle v. Gamble429 U.S. 97, 104 (1976)).

137Blank v. Eavensqrb30 F. App'x 364, 368 (5th Cir. 2013) (citifpmino v. Tex. Dep’t of Criminal Justic239
F.3d 752, 756 (5th Cir. 2001)).

138 Id.

1391d. (citing Tamez v. Manthep89 F.3d 764, 770 (5th Cir. 2009)).

10 Lawson v. Dallas Count86 F.3d 257, 263 (5th Cir. 2002). The defendants were the Dallas County Sheriff in
his official capacity and the Dallas County Chief Medical Officdrigofficial capacity.
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plaintiff proved that all the nurses who primarilgdted the plaintiff “had actual knowledge of the
risk posed by the development and worsening of [plaintiff's] ulcéfsThe court reasoned that
the nurses changed plaintiff's dressings on séwam@asions, so they observed the large holes
developing in plaintiff's skit** The court further reasoned thatétjail medical staff were aware
of pressure sores on Lawson’s back as earNoagmber 6, 1993,” and the jail received notice of
its inadequate care each time thergiéfihad to be sent to the hospit4t.Finally, the court held
that plaintiff proved deliberate indifference by shogvthat the jail medical staff, who had actual
knowledge as mentioned above, disobeyed specgifiadatory orders from doctors regarding
plaintiff's carel4

In contrast withLawson the Fifth Circuit inOliver v. Kanandetermined that the plaintiff
did “not state an Eighth Amendment deliberate-indifference cl&ifPlaintiff alleged that the
“medical staff improperly withheld medication fostayes, that he hadeaction to an unspecified
medication, that medical staff fadeto provide him with soft solshoes, and that Physician’s
Assistant . . . stated that hednao ‘wonder drug’ for [plaintiff].248 The Fifth Circuit determined
that these allegations “fail[] to state the harrffesed and fail[] to showhat medical staff knew
of, and disregarded, a substahtisk of serious harm**® Plaintiff further alleged that doctors
failed to treat his diarrhea and bloody stool, desknowing his conditions. The court stated that
plaintiff's statements “show[edjo duration to his conditionsnd admit[ted] that doctors had

performed tests to determine the cause (the resulthich had not all been returned),” so the

143 Id
144 Id

145 |d.

1861d. at 263. The court stated, “DoctorsTai-City and Parkland sent specific mandatory orders to the jail medical
staff to turn Lawson every one or two hours, provide Lawson with a foam mattress, and conduct hydrotherapy. The
jail nurses did not follow these instructions, despite thetnal knowledge of the seriousness of Lawson’s condition.

7 0liver v. Kanan428 F. App’x 481, 482 (5th Cir. 2011).

148 Id
149 Id
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court held that plaintiff madent showing of conscious disregardaosubstantial risk of serious

harm by the medical staft>® Finally, plaintiff alleged that th&prison medical staff did not treat

his complaint” for breast pain and a swollen right &thidowever, the court held that these
allegations were not sufficient to state a medicalfiadBnce claim, as plaintiff did not allege that
the staff consciously disregid a risk of serious hart??

In the amended complaint, Plaintiff states tiudticers refused to allow [him] to take his
medications, causing him phyaland mental discomfort® Unlike in Lawson where there was
common medical knowledge about proper care ofagbagic, Plaintiff allges no facts in support
nor does he submit any evidence that Defendaats “subjective knowledge of facts from which
an inference of substantial risk of serious harm could be dredvMbreover, Plaintiff does not
examine the subjective deliberatdifference of each individual segagely, per the Fifth Circuit’s
requirement inLawson'>® Plaintiff points to no evidencthat Defendants actually drew any
inference regarding a substantiadkriof serious harm to Plaintit?® Additionally, as stated in
Oliver, failure to treat Plaintiffs medical corfgint does not mandate the conclusion that
Defendants intended any harm to ocirAs a result, Plaintiff fails to cite to, or provide any
materials in the record that support the assetiianDefendants acted with deliberate indifference.

Plaintiff also does not submit any facts or auity as to whether his claim constitutes a

“serious medical need.” Plaintiff states gefigréghat he suffered from mental and physical

150 Id
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154 Blank,530 F. App’x at 368 (citingamez589 F.3d at 770).

1551 awson 286 F.3d at 263.
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157 Qliver, 428 F. App’x at 482.

20



discomfort from not taking his medicidgThe Fifth Circuit has not provided a definition of what
constitutes a “serious medical need,” but the Cinaols no authority where such a broad allegation
is sufficient to plead “se&yus medical needs.” IRarinaro v. Coughlin a court in the Southern
District of New York, stated that discomfort could constitute a serious medicat¥étmivever,

the court stated that a plaintiff has to alleg&s@ecific showing of paindiscomfort, or risk to
health.*®® Here, since Plaintiff has not alleged amgté regarding even discomfort, he has not
made a “specific showing.” Regardless, ituanecessary to determine whether Plaintiff's
discomfort constitutes a serious medical needesPlaintiff has failed to support the claim that
Defendants acted with deliberate indifference.

Moreover, qualified immunity requires that {would be clear to a reasonable officer that
his conduct was unlawful inéhsituation he confronted®! Neither Plaintiffnor Defendants have
argued whether it was reasoralib deny Plaintiff his presption medicine based on the
circumstances of finding it. Although Defendants artha “probable causxisted for Plaintiff's
arrest for illegal possession ofggcription narcotics,” they do nassert that it was reasonable to
deny Plaintiff his medicabh based on this probable cause. Relgas, since Plaintiff carries the
burden of proving the inapipability of qualified immunity, Plaitiff must provethat Defendants’
actions were objectively unreasonable. As Plaiatifges no facts in support of nor submits any
evidence that Defendants were unreasonable niyinig Plaintiff’'s requetsfor his medication,
Plaintiff does not meet this kiden. Nevertheless, as above, ituisnecessary to determine if
Defendants’ actions were objectively reasonable, since Plaintiffafled to cite to, or provide,

any materials in the record ah support the claim that Deféants acted with deliberate

158 Rec. Doc. 3 at 6.
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indifference.

Although Plaintiff had a constitional right to medical carehe fails to allege facts in
support, nor does he submit anydence, that the Defelants acted with deldnate indifference.
Consequently, Plaintiff has failed to support trenalthat there was a constitutional violation, and
Defendants are entitléd qualified immunity.

Based on the foregoing, the Court finds hafendants are entitled to summary judgment
on Plaintiff's false arrest and cruel and unusual glumient claims. Since the Court has determined
that Defendants are entitled to summary judgnpemsuant to Rule 56, it is unnecessary for the
Court to evaluate whether Plaintiff's complamight to be dismissed as frivolous pursuant to 28
U.S.C. § 1915(e).

Accordingly,

IT IS HEREBY ORDERED that Defendants’ Motion for Summary Judgment Pursuant
to Federal Rule of Civil Procedure 563RANTED.

NEW ORLEANS, LOUISIANA , this 9th  day of November, 2017.

Arre UL fa)/wmw

NANNETTE JOYWETTE BROWN
UNITED STATES DISTRICT JUDGE
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