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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

NICHOLAS MARTINEZ CIVIL ACTION
VERSUS NO. 16-14896
DANTE CUNNINGHAM, ETAL. SECTION “R” (5)

ORDER AND REASONS

Defendants move to exclude thepert testimony of Valery Rousseéau

For the following reasons, thmotion is granted in part and denied in part

l. BACKGROUND

This case arises out of injurieastained by plaintiff Nicholas Martinez
when the door of a transport trailer fell on hiRlaintiff alleges that on April
18, 2016, he was helping defendant Dante Cunningloamh Cunningham’s
car and motorcycle into a transport traifeThe rear of ths transport trailer
featured a large cargo door hinged at the bottoktvhile the door usually
opened and closed by means of a cable and windemyshe system was

broken at the timé.
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According to plaintiff, he and Cunningham triedpoll the door dan
manually> Because Cunningham, who is 6’8 ,much taller than plaintiff,
initially only Cunningham could reach the top ofetldoor® Plaintiff
positionedhimself beneathhe door and waited for Cunningham to lower it
to where plaintiff could reach.?” According to plaintiff, Cunninghanhen
let go of the door because it was too heavy, cayushe door tocrush
plaintiffs legs and injure his back.Cunningham testified ira deposition
thatif plaintiff had held the door closer to the hingeem the beginning,
then the door would not have fallén.

Plaintiff sued Cunningham for damages on Septemdzr 2016.
Plaintiffadded USAA Casualty Insurance Companyichhprovided liability
insurance to Cunningham, as a defendant on Decedh&016° Trial is
set for February 26, 2018. Defendamtew move to exclude the expert
testimony and report of Valery Rousseauphysicist at Loyola University

New Orleans!
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I[I. LEGAL STANDARD

Federal Rule of Evidence 702 gives the district rtoepnsiderable
discretion to admit or exclude expert testimo®ge Gen. Elec. Co. v. Joiner
522 U.S. 136, 1389 (1997). Rule 702 provides that a witness “giedias
an expert by knowledge, skill,xperience, training, or education” may
provide opinion testimony when “scientific, techalcor other specialized
knowledge will help the trier of fact to understankle evidence or to
determine a fact in issue.” Fed. R. Evid. 702. beadmissible, Rel 702
requires that (1) the testimony be based on sefiicifacts or data, (2) the
testimony be the product of reliable principles amé&thods, and (3) the
witness apply the principles and methods reliablihte facts of the caséd.

In Daubert v. Merell Dow Pharmaceuticals, In¢cthe Supreme Court
held that Rule 702 requires the district courttbas a gatekeeper to ensure
that “any and all scientific testimony or evidenadmitted is not only
relevant, but reliable.” 509 U.S. 579, 589 (19%3ealso Kumho Tire Co. v.
Carmichael] 526 U.S. 137, 147 (1999) (clarifying that thBaubert
gatekeeping function applies to all forms of exp@stimony). The Court’
gatekeeping function therefore involves a tpart inquiry. First, the Court
must deternme whether the expert testimony is relialle., “grounded in

the methods and procedures of scien&ECv. Life Partners Holdings, Inc.



854 F.3d 765, 775 (5th Cir. 2017) (quotid@hnson v. Arkema, In&85 F.3d
452, 459 (5th Cir. 2013) The pary offering the testimony has the burden
of establishingeliability by a preponderance of the eviden&ee Moore v.
Ashland Cheminc., 151 F.3d 269, 276 (5th Cit998). The Court must assess
whether the reasoning or methodology underlyingakgerts testimony is
valid. See Daubert509 U.S. at 80. The aim is to exclude expert testimony
based merely on subjective belief or unsupporteecafation. See id. The
Court’s inquiry into the reliability of expert tastony is flexible and
necessarily faecspecific. See Setax, Inc. v. Sonbeck Intl, Inc200 F.3d
358, 372 (5th Cir. 2000).

Second, the Court nstl determine whether the expert’s reasoning or
methalology “fits” the facts of the case and whethewill assist the trier of
fact to understand the evidenc&ee Daubert509 U.S. at 591. This is
primarily an inquiry into the relevance of the exptestimony. See id;see
also Bocanegra v. Vicmar Seaces, Inc, 320 F.3d 581, 584 (5th Cir. 2003)
(“The expert testimony must be relevant . . . i®e dense that the expert’s
proposed opinion would assist the trier of facutalerstand or determine a
fact in issue.”) Expert testimony is unnecessary if tbeurt finds that “the

jury could adeptly assess [the] situation usingydhkir common experience



and knowledge.”Peters v. Five Star Marine Ser\898 F.2d 448, 450 (5th

Cir. 1990).

[11. DISCUSSION

Rousseau’s report offers three opinidadrirst, Roussau states that
the door exerted no force on Cunningham when itamedgs downward
descent. Second, Rousseau opinestihiatforce increased to a maximum of
115 pounds as the door descended, and that plaintifidicoeach the top of
the door only when it had moved 40.8° from its vealk position. Third,
Rousseau opines that plaintiffgresence closer to the door when the door
first began its downward movement” woutet have made “a difference in
preventing the door from droppin@”According to plaintiff, these opinions
would rebut Cunningham’s testimony that plaintiffoaild have helped to
hold up the door as soon as the door started maavgwardst

Rousseau’s opinions about the downward force erdrtethe door are
both reliable and helpful. These opinions are basedn the physical
characteristics of the doe#ts weight, lengh, and distance from the

ground—and trigonometric equations. The Court is satifieat Rousseau

12 SeeR. Doc. 593 at 3.
13 Id. at 1.
14 R. Doc. 63 at 3.



arrived at these opinions using scientific methadd procedure®. Seelife
Partners Holdings854 F.3d at /4. Moreover, these opinions could assist
the jury in determining whether Cunninghaacted negligery either by
trying to lower the door manualbyr by letting go and whether plaintiff was
contributorily negligenbynot helping to hold up the door.

Rousseau’s opinion about the angle at which pl#ircould have
reached the top of the door, howevern® reliable. This opinion is based
in part on Rousseau’s assumption that plaintiff Sshaverage body
proportions*specifically, his shoulder height is 82% of his lydckight, and
his arm length is 38% of body height.This assumption lacks “any specific
factual support” in the record, and is therefore@gative. Hathaway v.
Bazany 507 F.3d 312, 318 (5th Cir. 200 7Plaintiff argues that Rousseau
could rely on a specific photograph to make thisuasption, but the
photograph does not reveal, with any precision,ghaportions of plaintiff's

shoulders and arm's. Moreover,bodily proportions on average people can

15 Defendants argue that Rousseau’s opinions are iattelbecause he
did not look ata photograplof the transport trailedoor. R. Doc. 592 at 5.
But Rousseau states in an affidavit that he didk osuch a photograph.
R. Doc. 632 at 1. Rousseau further states that he basechldslations on
dimensions provided by the manufacturéa.

16 R. Doc. 593 at 1.
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vary, and plaintiff fails to explain why Rousseaou&d not simply use
plaintiff's actual proportions.

Rousseal final opinion—that the door would have fallen even if
plaintiff had helped to hold it upis also unreliable Rousseau’s report
states: “If Matinez placed his hands on the middle of the doleemthe door
was still vertical, the effectiveness of Martinetsce as the door began its
descent would only be 50% of Cunningham’s and woude made little
difference in preventing the door from dqmipg.™8 The report further states
thatit was “more advantageous and more effective” flaingiff to “wait[] for
the door to make some angle before putting his Isaordit.”2® This opinion
Is not based on any discernible methodoldgpr does it considr how much
weight plaintiff can bear. Without this criticaligee of information,
Rousseau can only speculate that the door stillavbave fallen had plaintiff

helped to hold it up from the beginning.

V. CONCLUSION
For the foregoing reasons, the Co@RANTS defendantghotionto

exclude Valery Rousseauieport and testimony to the extent he opines

18 R. Doc. 593 at 3.
19 Id.



about the angle at which plaintiff could have reaghhe top of the door, and
about whether plaintiffs presence closer to therwhen the door began its
downward descent would have prevented the door ffalimg. The Court

otherwise DENIES defendants’ motion.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE



