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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANGIE SERRANO, ET AL. CIVIL ACTION
VERSUS NO.16-15460
OTIS ELEVATOR COMPANY, ET AL. SECTION “R” (4)

ORDER AND REASONS

Before the Court is defendant Imstate Management Company, LLC’s
motion for summary judgment on ghtiffs Angie Serrano and Nelly
Briceno’s claims. Because there is no genuirssue of material fact as to
Interstate’s immunity for plaintiffstlaims under the Louisiana Workers’

Compensation Act, the Court grants defendant’s omati

I BACKGROUND

The following factual allgations from plaintiffs’ complaint are not
disputed. On April 3, 2016, plairifs Angie Serrano ach Nelly Briceno were
injured at the Westin New OrleanGanal Place hotel when the service
elevator in which they were ridinhalfunctioned and dropped multiple

floors2 At the time, plaintiffs were employees of StafobPNorkforce, LLC,

1 R. Doc. 26.
2 R. Doc. 1-1at 2 Y 2, 3.
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which was under contract to provide mers for the hotel to perform hotel
operations. According to plaintiffs, thedrop was forceful enough that
Briceno broke her leg and a vertebiaéher back, and Serrano was thrown
to the ground where she struck her héad.

On August 19, 2016, plaintiffs fileduit in the Civil District Court for
the Parish of Orleans. Plaintiffs m&d as defendants the Otis Elevator
Company, Interstate Management CompadyC (the entity that provided
hotel management services for the hotel), Canatd’Borrower, LLC (the
owner of the hotel, d/b/a The Westiew Orleans Canal Place), and Dacia
Paz®> Paz was plaintiffs’supervisor at theme of their injuries, and plaintiffs
alleged that they notified Paz of silar incidents of elevator malfunctions
before they were injurefl Plaintiffs’ suit allegedhat defendants’negligence
was the cause of the elevataccident and their injuries.On October 12,
2016, defendants Canal Place and Intt@tress removed the case to this Court

on the basis of diversity jurisdictioh.

Id.at2 § 2.
Id. | 3.
Id. at 1-2.
Id.at 3 | 5.
Id. at 3-4.
R. Doc. 1.
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On November 9, 2016, plaintifisoved to remand, arguing that the
defendants were not completely divePs€On February 6, 2017, the Court
denied plaintiffs’ motion to remandinding that defendant Dacia Paz was
improperly joined and, thereforepmplete diversity did exisf. In making
this determination, the Court rejecte@pitiffs’argument that their injuries
did not occur in the course and scope of their emplent, and found that
Paz was an employee of plaintiffs’ stabry employer, Interstate, making Paz
immune from tort liability under the Louisiana Wais’ Compensation Act
(LWCA), La. Stat. Ann. § 23:1032t seqg!t

Interstate now moves for summarygment, arguing that there is no
dispute of material fact as to Inteéase’s immunity for plaintiffs’ claim g2
Plaintiffs filed a response in oppositidhand alternatively moved the Court
to delay or defer consideration of Inteate’s motion so that plaintiffs can
obtain additional discoverl. The Court granted plaintiffs’ motion for
additional discovery in part, ordering Instate to submit the full copy ofthe

Hotel Management Agreement betweem@hbPlace (through its predecessor

o R. Doc. 7-2 at 3.

10 R. Doc. 19.

1 Id. at 13-17.

12 R. Doc. 26-1at 2-4.
13 R. Doc. 32.

14 Id. at 4-5.



in ownership of the hotel) and InterstdteAfter Interstate submitted the
contract in compliance with the Court’s ordéplaintiffs filed supplemental

briefingl” and Interstate replie#.

Il. LEGAL STANDARD

Summary judgment is warranted wh&he movant shows that there
IS no genuine dispute as smy material fact and the movant is entitled to
judgment as a matter of lawFed. R. Civ. P. 56(akee alsdCelotex Corp. v.
Catrett, 477 U.S. 317, 322-23 (1984d)ittle v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When asseasgiwhether a dispute as to any material
fact exists, the Court considers “all of ttdence in the record but refrain|[s]
from making credibility determinatios or weighing the evidenceDelta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 398-99
(5th Cir. 2008). All reasonable fierences are drawn in favor of the

nonmoving party, but “unsupported aktions or affidaws setting forth

15 R. Doc. 44 at 3. The Court denied plaintiffs’quest for
additional time to depose unidené&fl fact witnesses regarding whether
plaintiffs were injured in the courssnd scope of their employment because
plaintiffs did not explain what informtion these unidentified withnesses may
have that plaintiffs themselves did not,how this information would create
an issue of material factd. at 3-5.

16 R. Doc. 50.

17 R. Doc. 51.

18 R. Doc. 53.



ultimate or conclusory facts and conslons of law’are insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. “No genuine dispute of fact exast the record taken as a whole could
not lead a rational trier of fat¢b find for the non-moving party.’EEOC v.
Simbaki, Ltd,. 767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the mavparty will bear the
burden of proof at trial, the moving g& “must come forward with evidence
which would entitle it to a direed verdict if the evidence went
uncontroverted at trial.Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991). The nonmayg party can then defeat the motion by
either countering with evidence suffieit to demonstrate the existence of a
genuine dispute of material fact, dshowing that the moving party’s
evidence is so sheer thdatmay not persuade theasonable fact-finder to
return a verdict in favor of the moving partyd. at 1265.

If the dispositive issue is one avhich the nonmoving party will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out that the evidence the record is insufficient with
respect to an essential elementloé nonmoving party’s claimSee Celotex

477 U.S. at 325. The burden thenfshto the nonmoving party, who must,



by submitting or referring to evidencget out specific facts showing that a
genuine issue existsSee idat 324. The nonmovdmay not rest upon the
pleadings, but must identify specificcts that establish a genuine issue for
trial. See, e.g., id Little, 37 F.3d at 1075 (“Rule S5éandateghe entry of
summary judgment, after adequatené for discovery and upon motion,
against a party who fails to make showing sufficient to establish the
existence of an element essential to thartty's case, and on which that party

will bear the burden gfroof at trial.” (QquotingCelotex 477 U.S. at 322)).

1. DISCUSSION

A. Louisiana Workers’Compensation Act

The LWCA provides the exclusive remedy for an enyplinjured by
the negligent acts of his or her co-elmyees or employer when those injuries
arise out of and in theourse of employmentSeela. Stat. Ann. 8§ 23:1031
and 23:1032Vallery v. Southern Baptist Hos®w30 So. 2d 861, 863 (La.
App. 4 Cir. 1995)Chafflin v. JohrH. Carter Co., Inc.No. 96-2127, 1998 WL
19624, at *7 (E.D. La. Jan. 20, 1998 Therefore, the LWCA provides a
statutory defense to tort claim®fn employees injured on the job.

The LWCA covers direct employeend employees, but also includes

“statutory employers.” Coverage ofastitory employees is meant to ensure



that injured contracted employees hae effective remedy by making it
more difficult for an entity to avadi workers’ compensation liability by
operating through intermediarieSee Berthelot v. Murphy Oil, Ind&No. 09-
4460, 2010 WL 103871, at *3 (digssing history ofLt(WCA). But the
“statutory employer” concept also opeeatas a defense to tort actions for
employers who use contracted employees. The Adudes two types of
statutory employer defenses, the de business or occupation” defense,
and the “two-contract” defense. La. Stat. Ann. §1PB1(A)(1)°

The “two-contract” theory creates statutory employer relationship
between a general contractor andetkmployees of its subcontractors,
regardless of the general coattor’s trade or businesSee Allen v. State ex
rel. Ernest N. Moral-New Orleans Exhibition Hall &u, 842 So. 2d 373,
378 (La. 2003).The “two-contract” defense appk when: “(1) the principal
enters into a contract with a third pgr{2) pursuant to that contract, work
must be performed; and (3) in order fhe principal to fulill its contractual
obligation to perform the work, the pmipal enters into a subcontract for all
or part of the work performedId. at 379. With this defense, it is “irrelevant

whether the subcontractor’s work isrpaf the work ordinarily performed

19 The “trade, business or occupati defense is not relevant to this
case.
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by the principal.”ld. at 378-79. Thus, under th®vo-contract” defense, an
employer is immune from liability for tort claimsdm subcontracted
employees.

Interstate relies on the two-ctact defense in asserting immunity
under the LWCA? In doing so, Interstateubmits the Hotel Management
Agreement between Patriot MortgagerBower, L.L.C., and Interstate, in
which Interstate agreed to operate the hat#atriot owned the hotel before
Canal Place, and assigned its rightsl @uties under the Agreement to Canal
Place?2 Defendants also submit an rsggment for the Supply of Contract
Labor between Interstate (as agefor Canal Place) and Staff Pro
Workforcez3 Finally, Interstate submits éhaffidavit of David Bilbe, the
General Manager of the hotel. Bilbetedts that the copies of the Hotel
Management Agreement and the Slyppf Contract Labo Agreement are
true and correct, that housekeeping wagevice provided by Interstate for
the operation of the hotel, that Interstatetered into the contract with Staff

Pro in order to fulfill its obligations toperate the hotel, and that plaintiffs

20 R. Doc. 26-1at 3.

21 R. Doc. 9-1 at 4see alsdR. Doc. 50-1.
22 R. Doc. 9-1at 10.

23 Id. at 12.



were payroll employees of Staff Pro Asusekeepers at the time of their
injuries 24

For the same reasons that the @ofound the two-contract defense
applicable in rejecting plaintiffs’motn to remand, the two-contract defense
applies here. Canal Place had a coattnaith Interstate and under that
contract, Interstate had to perform tlwerk necessary to operate the hotel.
Specifically, the contract states thiterstate would supply, as operator,
“other services . .. as are custonaperformed by management companies
of first-class, full-service hotels or anecessary for the day-to-day operation,
management, and supervision of the Hotel.ln order to do so, Interstate
entered into a subcontract with St&ffo, in which Staff Pro agreed to
perform part of the work. This is@dear example of statutory employment
under the two-contract defens&ee, e.g.Collins v. Brice Bldg. Co., LLC
No. 12-2319, 2012 WL 6049149, & (E.D. La. Dec. 5, 2012)Groover V.
Scottsdale Ins. Cp586 F.3d 1012, 1015 (5th Cir. 2009). Plaintdtshcede
that they were employees of St&ffo at the time of their accide®®. Thus,

there is no dispute of material factathinterstate is the statutory employer

24 Id. at 1-2 9 3-6.

25 Id.at 8 § 3.1Lsee also idat 9 1 4.2.

26 R.Doc. 1-1at 2 § 2; R. Do82 at 11 (stating “Staff Pro employees,
such as plaintiffs . . .”).
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of plaintiffs, and thus there is no gpiute that Interstate is entitled to
immunity under the LWCA.

Plaintiffs attempt to resist this colusion in three ways. First, they
argue that Interstate cannot prevailibsitwo-contract defense because the
Hotel Management Agreement is ambigsouSecond, plaintiffs argue that
Interstate’s contract with Staff Proirsvalid under Louisiaa law. According
to plaintiffs, both aguments require deniadf summary judgment on
Interstate’s statutory employer defense. Thirdd atternatively, plaintiffs
argue that the even if Interstatetlseir statutory employer, the LWCA is
inapplicable because plaintiffs were not in the rsmuand scope of their
employment with their injuriesazurred. All three arguments fail.

1 The Hotel Management Agreement

Plaintiffs argue that because thi@tel Management Agreement does
not specifically mention “housekeeping servicesliet agreement is
ambiguous and therefore summary gumdent is inappropriate. This
argument is meritless. First, theragment refers to “services that are
customarily performed by managementmmanies of first-class, full-service
hotels” or “services that are necesstmythe day-to-day operation” of a full-
service hotel. Housekeeping is obveby a service that is customarily

performed in and necessary for theyda-day operation of a full-service

10



hotel like the one at issue here, apldintiffs point to nothing suggesting

otherwise. Further, Bilbe attests,tiwout contradiction, that housekeeping
Is a service provided by Interstate umdts contract. Moreover, Attachment
Ato the contract between InterstatedaBtaff Pro lists theervices (and the

corresponding positions) that Staffdwas to provide for Interstate, and
includes “turndown” and “housepers@nboth of which are related to

housekeeping’

In both their opposition to summary judgment anditlsupplemental
response, plaintiffs rely orant v. Sneed155 So. 3d 61 (La. App. 2 Cir.
2014), and_FI Fort Pierce, Inc. vAcme Steel Buildings, In200 So. 3d 939
(La. App. 3 Cir. 2016), to argue thattmmary judgment should be dengk&d.
Neither helps plaintiffs’ argument. I&Grant, the court found the two-
contract defense inapplicable becauthe record was unclear that the
principal entered into a contract wita third-party in the first place, a
necessary precondition to the two-coraraefense. 155 So. 3d at 69-70.
There, the only evidence that could inéerpreted as a written contract was
an unsigned purchase order, whichd diot specify that work was to be

performed under the order. The cbwlso found that defendant did not

27 R. Doc. 53-1at 1.
28 R. Doc. 32 at 9; R. Doc. 51 at 2-3.
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meet his burden in prving the existence @& verbal contractld. Therefore,
as relevant here, a@irant stands for is the unolbjdéonable proposition that
a principal must have aontract with a third-party in order for the two-
contract defense to apply, and that disggditssues of fact as to the existence
of such a contract will preclude summary judgmer@rant is inapposite
here, as there is no dispute that a cantto operate thieotel between Canal
Place and Interstate existed, and thvatk was to be performed under that
contract.

LFI Fort Pierce is inapplicable as well. There, the court denied
summary judgment on the two-contract defense bexahs first contract
between the defendant and the third-pavas verbal and ambiguous, and it
did not appear that the subsequenb®ntract that the defendant entered
into covered its obligations under thesti contract. 200 So. 3d at 946-47.
That is not the case here, where Intate’s contract with Staff Pro clearly
indicates that Staff Pro is to provid®ntract workers for services for the
hotel29

Finally, plaintiffs argue that thélotel Management Agreement is a

contract “to provide,” as opposed @ contract “to perform,” and that

29 R. Doc. 9-1at 12.
12



contracts to provide cannot form thesisof a statutory employer defen¥e.
This argument is without merit. #st, the clear language of the Hotel
Management Agreement indicates tHaterstate is not only to “provide”
services but also must “perform” theth Second, the sole case relied on by
plaintiffs for the distinction betweenontracts to provide and contracts to
perform,Duvalle v. Lake Kenilworth, Inc467 So. 2d 850 (La. App. 4 Cir.
1985), addressed the “trade, businessoccupation” defense, a separate
defense not applicable her&d. at 850;see also Pierce v. Hobart Corp/0
F.3d 1269, 1995 WL 696863, &t-2 (5th Cir. 1995).

In sum, the contract at issue hasenot ambiguous, and there is no
dispute that all of the elementstbife two-contract defense are met.

2. The Legality of the Contra®etween Interstate and Staff
Pro

Next, plaintiffs argue thaa provision of an attachment to the contract
between Interstate and Staff Prolisgal under Louisiana law and therefore
Interstate is not entitled summary judgméhnt. Attachment B to the
agreement between Interstate andffSPao is an acknowledgement that

employees of Staff Pro must sigmorder to work at the hoté?. It requires

30 R. Doc. 51 at 5.

31 SeeR. Doc. 50-1at 12-16see also suprap. 11-12.
32 R. Doc. 32 at 9-11.

S3 R. Doc. 9-1at 23.
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employees to acknowledge that any wenr& compensation they are entitled
to will be provided by Staff Pro, not tarstate, and that they will not “receive
any employee benefits from [the hotel] or any &f #gents or assigng?”
Further, the attachment requiresetlemployees, “to the fullest extent
permitted by law, [to] decline, reject, and waivik raghts, if any, to any
employee benefits now or hereafter offerey [the hotel] . . . even if [the
employee is] determined or adjudgéd be a common or statutory law
employee of [the hotel]33

In asserting that Attachment B invalid under Louisiana law,
plaintiffs rely onPrejean v. Maintenance Enterprises, In&.So. 3d 766 (La.
App. 4 Cir. 2009). Prejeaninvalidated a provision in a contract between a
direct employer and statutory employdrat provided that the statutory
employer would be liable to pay workicompensation benefits only if the
injured worker’s direct employer wamable to meet its obligationdd. at
774-75. In doing sdPrejeanfocused on the “onerous burden” the contract
placed on the injured workeld. Prejeanalso observed that as long as the

employers do not imperns#ly burden the injured worker, the statutory

34 Id.
35 Id.
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employer and direct employer aree& to contract as to ‘rights of
contribution or indemnification.’ld. at 774.

Interstate argues that the contrdbatween itself and Staff Pro does
exactly this, and there is no impermiisle burden on any injured workés.
In the contract, Staff Pro agrees to imureify Interstate from any direct claim
for workers’ compensation by any Staff Pro empl®&eromises to carry
workers’ compensation insurandée the amount required by la¥#,and
agrees that Staff Pro, not Intersta will provide injured workers with
workers’compensatiopf.

It is true that this allocationof responsibility for workers’
compensation benefits between statytand direct employers is expressly
recognized as valid by the LWCA and hamsistently been upheld by courts.
Seela. Stat. Ann. 88 23:1031, 1063 (rgeozing validity of contribution and
indemnification actions between diremhd statutory employers and noting
that “nothing in [the LWCA] shalprevent any arrangement between the
employers for a different distribution, agtween themselves, ofthe ultimate

burden of such payments”to the employeek also, e.gMcClain v. Motiva

36 SeeR. Doc. 9-1at 13, 17.

37 Id. at 17.
38 Id.
39 Id. at 23.
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Enterprises, L.L.C.No. 09-5806, 2010 WL 3614310, at *3 (E.D. La. 66
2010); Guillory v. Newpark Envl Servs., L.L.CNo. 12-2169, 2013 WL
5757593, at *4 (E.D. La. Oct. 23, 2013But Interstate ignores the language
in Attachment B, which goes beyoradlocating responsibility and requires
employees of Staff Pro to waive any righto workers’compensation against
Interstate that they may be ettid¢d to under the LWCA.

The Court finds that Attachnmé B is problematic undePrejean
because Interstate is attempting tdhi@ve the benefits of tort immunity
without assuming the burdens of workez@mpensation liabity, or in other
words, trying to have its proveral cake and eat it tooSee Bertholet2010
WL 103871, at *8. But the solution is ntmtfind that Interstate is not entitled
to the statutory employer defensepesially when the “basic purpose of
Louisiana workers’ compensation gislation is to broaden workers’
compensation remedies, not narrow thentd” Instead, Attachment B is
unenforceablevis-a-vis plaintiffs, and as plainffs’ statutory employer,
Interstate therefore may be obligated to pay pi#git workers’
compensation benefitsSeelLa. Stat. Ann. § 23:1033 (“No contract, rule,
regulation or device whatsoever dhaperate to relieve the employer, in
whole or in part, from ayliability created by thisChapter except as herein

provided.”). This solution is authorized by the ¢arage of the agreement

16



between Interstate and Staff Prolhat agreement contains a severance
clause which states that if “any terom provision of this Agreement or the
application thereofis deemed invalidemforceable in its entirety, such term
or provision shall be severed fromhe Agreement and the remaining
provisions shall remain in full force and effeét.” The Agreement
incorporates its attachmemshus the offending provision in Attachment B
may be severed and declared unenforceable.

As the invalidity of Attachment B does not negatee tagreement
between Interstate and Staff Pro, oender the two-contract defense
inapplicableBertholet 2010 WL 103871, at *8y1cClain, 2010 WL 3614310,
at *3, plaintiffs have failed to createdasputed issue of fact as to Interstate’s
immunity under the two-comact theory of the LWCA.

3. Course and Scope of Employment

Plaintiffs’ final argument agaist summary judgment repeats the

argument they made in their motionremand that they were not injured in

the course and scope of their employm&nBut they point to no evidence

40 |d.at 20 715 A

41 Id. {15 D. In addition, the offeding language in Attachment B
itself is limited “to the fullest extent permittdd/ law.” 1d. at 23.

42 Id. at 11. Because plaintiffs’arguent is essentially the same as
the one the Court already rejected, Cmurt need not reexamine the course
and scope precedent under Louisiana |8geR. Doc. 19 at 13.
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tending to suggest that they were not injured i@ ¢cbhurse and scope of their
employment. Unlike plaintiffs, Intersta does submit evidence in support
of a finding that plaintiffs were injied in the course and scope of their
employment. Bilbe’s affidavit attestthat when the accident occurred,
plaintiffs had not yet clocked out, nbiad they turned in their assignments,
a requirement before onercdinish his or her shift3 Additionally, Bilbe
attests that plaintiffs were still in their housekéng uniforms when the
accident occurreé? Finally, Interstate also pmots to plaintiff Briceno’s
answers to Interstate’s interrogat®sj in which Briceno admits that
plaintiffs were injured in the hotel sdce elevator, and that she entered the
elevator right after she finished her sh#t.

Accordingly, it is undisputed thatlaintiffs were injured on the hotel
premises, in their uniforms, in a hosdrvice elevator, shortly after finishing
their shifts. And as addressed the Court’s previous order, whether
plaintiffs were still on-duty or had ju$hished their shifts and were off-duty
Is of no moment, as Louisiana casrconsistently hold that employees
injured on their employer’s premiseseagovered by the LWCA, even if they

have completed their shiftsSee, e.qg.Sislo v. New Orleans Center for

43 R. Doc.9-1at2 9 8.
44 Id.
45 R. Doc. 37-1 at 2.
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Creative Arts 198 So. 3d 1202, 1208 (La. Apg.Cir. 2016) (noting that it
has “long been well settled, . . . thghe LWCA] envision[s] extension of
coverage to employees from the tirtteey reach the employer’s premises
until they depart therefrom”) (quotin@arter v. Lanzettal93 So. 2d 259,
261 (La. 1966))Mitchell v. Broolshire Grocery Cq.653 So. 2d 202, 204 (La.
App. 2 Cir. 1995) (“Even if an employdras finished his day’s work and is in
the act of leaving, he is entitled toreasonable period while still on the
employer’s premises which is regarded as within tleurse of
employment.”) (citations omitted);Bosse v. Westinghouse Electric, Inc.
637 So. 2d 1157, 1159-60 (La. Appg. Cir. 1994) (finding that injuries
sustained in elevator accident which occurred apiprately 45 minutes
before plaintiffs shift started were covered by DA); see also Harris v.
Wal-Mart Stores, In¢.205 F.3d 847, 851 (5th Cir. 2000) (finding thjuiry

to off-the-clock employee caused by physical defacemployer’s premises
covered by LWCA).

Given the lack of evidence to the coaty, there is no dispute of fact
that plaintiffs were injured in theourse and scope of their employment.
Because there is no dispute of facathhe two-contract defense applies and
that plaintiffs were injured in theourse and scope of their employment,

defendant Interstate is entitled summary judgment.
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IV. CONCLUSION
For the foregoing reasons, defendamterstate’s motion for summary

judgment is GRANTED.

New Orleans, Loujsiana, thig20th day of June, 7201

Vorea
SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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